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DOI: 1018287/2542-047X-2018-4-1-7-15 Dragan M. Mitrovi¢*

WHY PROCEDURAL JUSTICE DOES NOT EXIST**

Since the middle of the last century the interest in the naturally-legal research has
been restored, and then intensified. At that time, there appeared new concepts advocating
for the existence of different types of justice (corporate, solidarity, organisational,
international, etc.) including procedural justice. The best-known advocates of the
concepts of the existence of procedural justice were J. Rawls and O. Hoffe, and later
L. Fuller, H. Hart, R. Dworkin, P. Koller, M. Van den Bos and others.

However, the aim of this work is not to support the idea of the existence of procedural
justice suggested by the above writers, but rather to challenge it. This will be shown by
referring to the obvious: justice is synonymous with truth, and not with rightness, on
which the above writers develop the concept of procedural justice. Truthfulness is related
to what exists, and rightness to the proper and accurate performance of appropriate
procedures. Otherwise, founding of procedural justice in truthfulness would be a kind
of contradictio in adjecto arising from the confusion between justice and procedurality.

The two terms are related but not similar, therefore truthfulness and rightness do not
coincide, and nor do justice and law. Something that is truthful need not be righteous. And
vice versa, something that is righteous need not be truthful. Apparently, it has to do with
the relationship between the objective (truthfulness, justice and fairness) and the means
(rightness, correctness, accuracy, reliability, etc., in a word, solidity). This relationship
between truthfulness and rightness depicts rightness , first of all, as the means of the proper
application of law, and only after that as the means of possible achievement of fairness in
law. Of justice therein can be no mention. The aforesaid relationship shows another thing:
only substantive legal rules can be just, while this cannot be the case with procedural rules.

The consideration of the relationship of truthfulness and rightness in the example of
the actually existing justice and the actually non-existent procedural justice, raises yet
another important question: the relationship between material (substantive) and formal
(procedural) legal rules. As it is rendered impossible to clearly and fully delineate them,
thus are substantive rules relating to procedures declared the procedural, and all that
only to acquire for procedural rules and positive law the aureole of justice. This cannot
be accepted as correct because, for example, the principle of impartiality or the principle
of fairness, which are wrongly considered procedural, indeed belong to substantive law.

In still a deeper shade lies the question of the relationship between natural law and
positive law. It seems that the insistence on the existence of procedural justice can be
regarded as the belated response of the members of positivist jurisprudence. Strange enough,
that the existence of procedural justice is advocated by the writers who originally belonged
to the direction of naturally-legal jurisprudence. It seems that both the former and the latter
aim at showing positive law as just. Only in this case, it is not a construct but a simulacrum.
It must be hard to believe in any authority as truth instead in truth as the only authority.

Between the truthfulness of justice and the rightness of procedure lies fairness as the
place of occasional meeting of justice and procedure. Therefore, procedural justice does not
exist, but justice exists, though it is not procedural, and nor is fairness. Procedure is the only
righteous means of law, but law is not the only righteous means of justice.

Key words: justice, fairness, truthfulness, rightness, procedural law, procedural justice.

1. JUSTICE IN BRIEF harmony, all the way up to the achievement of harmony,
Justice (iustitia) is the ultimate social and legal value. which is another name for absolute justice. Apart from
It has value because it is a kind of proportionality and this absolute, divine or natural justice, there exists social

* © Mitrovi¢ Dragan M., 2018

Mitrovi¢ Dragan M. (draganm@ius.bg.ac.rs), Ph.D., professor of the Faculty of Law, University of Belgrade, 67, Bulevar kralja
Aleksandra, Belgrade, 11000, Serbia.

** Part of the article was published in the book: Mitrovi¢ Dragan M. O pravu. Izabrani eseji / On the Law. Selected Essays.
Belgrade, 2017, pp. 319—154 [in Serbian].The article is published in English in the journal for enlargement of readership.
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justice, with its derived types (moral, religious, legal),
which is relative viewed in human proportions [1; 2].

A special type is legal justice. It is an important type of
social justice because it is considered synonymous either
with the proportionate or with the equal. It is determined
pursuant to two formal legal models, because of which
we speak about two types of legal justice. The first is
distributive justice (justitia distributiva: “proportional
allocation among all”), which is original, position-
based and prescribes that “the unequal be treated
unequally”. The second is the commutative (justitia
commutativa: “equal allocation among all”), which
relates to the exchange and prescribes that “the equal be
treated equally”. In its narrowest meaning, legal justice
denotes adapting to law (legal justice /justitia legali/).
We can also speak about court justice (and not only
about fairness) as a special type of the manifestation
of justice where court judgments are the sources of the
law. However, the question what substantive justice is
comprised of cannot be answered with any of the like
models, but with the oldest, the antique one, that it is
just to serve the common good [3, p. 122]. For example,
the most recent attempts to determine solidarity justice,
according to which more of the common goods should
be allocated to the weak and poor and less to the strong
and rich (the justice of Robin Hood), are not models
of substantive justice as they are presented, but of the
Aristotle’s distributive justice. And it is formal.

Legal justice, being a type of social justice is not
perfect. But nor is the law. As a result, between the
imperfect legal justice and the even more imperfect
law, there always exists a higher or lower tension [4, pp.
675-679]. Justice is easier to feel than to determine or
achieve, because law can never become justice itself. For
this reason, any law is unjust to a certain extent. But it
must not become perverted to achieve injustice. Bearing
this in mind, Cicero determined the purpose of law as
the skill of the right measure in the distribution of the
goods among citizens (Sit ergo in jure civilians hic
finis legitimae atque usitatae in rebus causisque civium
aequabilitatis conservatio). In such a way he refreshed the
older Plato and Aristotle’s idea of achieving the common
good as the greatest accomplishment of substantive
justice. This means that “normal law” must contain at
least “minimum of justice”, which, through general legal
principles, flows into law (as proposed by R. Dworkin).
However, this justice is not procedural either.

2. RAWLS’S AND HOFFE’S UNDERSTANDING
OF PROCEDURAL JUSTICE

When as of the middle of the last century, the interest in
naturally-legal research restored, and then intensified, even
more have grown the contemplations on the types of justice:
international, political, corporate, solidarity, organisational,
transactional, compensational, etc. [5—9], differing from
traditional forms of religious, moral and legal justice.
Moreover, increasingly has grown the support for the
existence of procedural justice envisaged as considerably
broader than legal and court justice.

Such support was accepted with certain relief in the
positivist-oriented jurisprudence in the West. It can be
considered a belated response to the revival of naturally-
legal teachings in the second half of the 20th century. It
is odd that procedural justice is also advocated for by
the writers belonging to the opposite orientation. Such
support can be regarded as an exaggerated response by
the members of the naturally-legal jurisprudence. But
the relief of the former and the support of the latter are
neither appropriate nor useful because procedural justice
is non-existent. They are just the thought constructs and
experiments in legal philosophy and theory.

The most famous advocates of the teachings of the
existence of procedural justice are John Rawls and Otfried
Hoffe. In addition to these, other writers, mostly the
Anglo-Saxon (L. Fuller, H. Hart, R. Dworkin, FE Hayek
or M. Van den Bos) argue in favour of this like teaching.

As for John Rawls’ teaching of procedural justice,
”the principle of the openness of position”, set forth
in his famous work ”A Theory of Justice” [10, p. 91],
contains the idea of the ideal initial social condition or
social position, as well as the belief that ”all positions”
of individuals in society are not “open” (while some
are though). The latter belief of Rawls shows that
individuals are not even equal when it comes to the
access to opportunities. After all, it is well-known, that
social competition has never been impartial and just,
because it is rigged before its very start. Not even in
Rousseau’s idealised description of the natural state of
man “without competition” is there such a completely
”fair” equality between the “noble savages” — people
are different and therefore unequal. This fact, which
Jean-Jacques Rousseau had already pointed out, Rawls
accepted asevident, butin spite of’it, he still considered as
decisive his idealised vision of the necessary impartiality
with regard to the “equality of opportunity”, and thus
the necessary rightness of individuals in society. It is
only normal that such impartiality and rightness in
individuals with self-awareness can produce but the
sense of personal frustration and injustice [10, p. 93].

Such ”openness of position”, which Rawls departs
from when he speaks about procedural justice, relates
and is further transmitted to all purely procedural
situations in which individuals can find themselves
(starting from the type and the way of using procedural
rules in the determination of the original position of an
individual in a society or an employee in an enterprise,
all the way up to the position of an accused or a witness
in a proceeding before judicial authorities). Moreover,
the absence of the necessary impartiality in social and
legal sense, as well as the resulting rightness as to social
behaviour and the application of legal rules [10, p. 92]
(words which Rawls uses as a kind of mantra) not only
deprive individuals of the results of their exertions,
but take away from them the opportunity to undergo
personal “experience of self-realisation” which is one
of the few ”basic forms of human good” in general. This
way Rawls confirms, perhaps unconsciously, the general
theodicean tragedy of the human being, because all that
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he claims is in favour of the conclusion opposite to his
original premises. This world is really changing due
to the impact of stimulating and acceptable ideas, but
for this world the ideas and conceptions alone are not
enough.

In considering Rawls’s conception of procedural
justice, it can be perceived that the major flaw in his
teaching consists in that social and legal rules through
which we determine the criteria and measurements
for establishing the concept of procedural justice, are
declared to be procedural in advance although they are
not. These are, first and foremost, the rules through
which we determine “the principle of the openness of
position”, as well as the rules which establish the way
of the impartial and righteous execution of procedural
norms, whereas they are substantive although referring
to the way of the conduct of the procedure. This fact
already shows that Rawls’ main premise, contained in
his ”principle of the openness of position”, is virtual and
fictional, as well as Kelsen’s ”pranorm”. This premise
is non-existent and cannot be used as the starting
point for determining procedural justice. As has been
mentioned, the reason is evident: ”the principle of the
openness of position” and ”the principle of fair equality
of opportunity” (as a means to achieve) “equality”, is
substantive and not procedural in its nature. It is related
to substantive rules which determine the way in which
purely procedural social and legal rules will be executed.

The same can be said of Rawls’ “independent
criteria”, i.e. measurements or standards that should
establish procedural justice [10, p. 93]. Nor are
they procedural, but substantive in their character.
They can even be just, but not as the ingredient of
procedural justice. It should be pointed out that such
clear measurements and standards are non-existent —
for which reason they are not clearly determined in
Rawls’ teaching either, nor is there a feasible procedure
that inevitably leads to the righteous outcome, i.e. to
procedural justice. But all this did not prevent Rawls
from arguing that the impartial procedure “transfers”
its impartiality to the righteous, i.e. fair “outcome”.
Therefore, again it is related to his belief that procedural
justice can be achieved.

Rawls also claims that it is not necessary any more
to take account of the infinitely varying circumstances
and constant changes of the relative positions of certain
persons, as was once done in civil naturally-legal theories
of the Social Contract, because it is sufficient for the
system (that is referring to the state, and especially to the
legal one) to be righteously set up (”structured”). As if
the system could do what nature fails. On that occasion,
he also ignored that Jean-Jacques Rousseau and John
Locke derived the establishment of the state and legal
system from the natural and social state, and not the
natural and social state from the one and same state and
legal system. As has been mentioned above, neither in
this construct or simulacrum of the original state, as
well as in the subsequent social status, are individuals
equal [10, p. 119]. Instead of this road map, Rawls

arranges conditions (which he himself lays down in
advance) into the artificially created virtual concept of
the ”original position” [11]. By claiming that it is wrong
to focus attention on the varying relative positions of
individuals and by expecting that any such change is just
per se, Rawls himself challenges his own initial premise
and admits that it is fictional, that it is also related to
the construct and the simulacrum. Similar problems at
the time made Ronald Dworkin develop his political
theory of law that came after his legal theory (which
could not answer the ultimate legal questions, which
was the task he set upon himself) [12; 13]. Neither in
the latter, the political, did Dworkin succeed in finding
the criteria and standards for the flow of natural law into
positive law. Instead, he only managed to set forth the
guidelines, and similarly did Rawls when he spoke of
procedural justice.

Rawls’s teaching of the “principle of the openness
of position” and the existence of the “independent
criteria”, is obviously the matter of his personal belief.
However, this is the case with Rawls’s conception of
perfect and imperfect procedural justice, too. In other
words, it is not possible to determine a procedure which
provides a desired result with certainty in the sense of
the achievement of procedural justice, especially not
automatically. This is acknowledged by Rawls himself,
who is right when he says that perfect procedural justice
does not exist, but is wrong when he claims the opposite
of imperfect procedural justice, because procedural
justice does not exist at all [10, p. 90—95]. Both of them
are chimaeras. Justice is not a chimaera, and nor is it
procedural.

When it comes to the teaching of Otfried Hoffe,
which is set forth in his book Justice: Philosophical
Introduction [14], first it should be noted that Hoffe
begins his presentation of procedural justice with the
statement that for the legally binding decisions ”defined
procedures are necessary”. This is not under dispute,
but something else is open to dispute though: his claim
that these procedures are “based on the principles of
justice” (e.g. What does the procedure of tax payment
by citizens have to do with the principles of justice?
One who claims it, has to concede that any state which
levies taxes on its citizens is just or at least based on the
principles of justice) [14, p. 47].

Open to dispute is also the following Hoffe’s
statement. He says that when it has to do with the
procedure, it is not directly related to the contents or the
results, but to the jurisdictions, terms and forms, which
are not the purpose in themselves but produce that
general readiness for the acceptance of the decisions of
the legislator that are not yet determined in terms of the
content (here Huffe confuses readiness of the citizens
to have the legislator with their readiness to accept the
legislator’s ”pig in a poke”, in the form of any future law
whose content cannot be acquainted with in advance).
Also, proceeds Huffe, procedures must be open to the
needs and interests of those whom they concern (this
only in case that the respective subjects are telepaths
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when it has to do with future laws — subsequent
acquaintance with such laws, which have already been
adopted, is harmful for citizens and dangerous). In
addition, adds Huffe, the procedures themselves must
be such that they can be learned (why and who from?),
and, besides, they must rely on the previous givens
which are, on their part, also fair — which, at least, are
not inconsistent with substantive justice [14, p. 47].

In addition, Hoffe distinguishes three types of
procedural justice, unlike Rawls who contents himself
with its two types. Itisrelated to ”pure”, ”imperfect” and
”perfect” procedural justice. Only ”pure” procedural
justice is something more than ”“mere subsidiary
legitimacy”, which Hoffe links with “imperfect justice
... which prevails in the law and the state”. He has failed
to observe that “imperfect justice” is of the "wooden
iron” type. One way or the other, not even Hoffe’s
imperfect justice (for which he himself admits that it
is prevailing in the law and the state) can be deprived
of the righteously executed procedure, impartiality, etc.
[14, p. 48]. Otherwise, the following saying of Ulpian
would hold true: Quod principles placuit, legis habet
vigorem.

Hoffe claims that “pure” justice “lies in the
procedure itself, while of the criterion for the just result,
which would be independent from the procedure,
can be no mention” [14, p. 48]. He thus derives the
concept of justice from procedural norms and claims
that procedural justice can be derived from itself alone,
from its own measurements, which cannot in advance
provide a just result (which is his original "uroboros”).
This way he relativises justice, as does Michael Walzer,
and allows for the just to be considered also that what is
unjust [15, p. 16]. It is only that Walzer derives justice
from the changeability of social conditions and the
respective cultural milieu of a society, while Hoffe does
it directly from procedural rules that need not provide a
just result in the form of legal or court justice or fairness.
Besides, Hoffe fails to explain why procedural rules are
just at all, except that he considers them such. If the
belief is an argument in philosophy, this is not the case
in science.

Two other types of procedural justice are achieved
”through the procedure”. In so-called ”perfect”
procedural justice there is a kind of an independent
measurement for a fair result, as well as a procedure
through which this result is achieved with approximate
certainty. Thereafter Hoffe gives an example of the equal
division of the pie, which refers to commutative and
not to the procedural justice. He failed to note that it
is important for (commutative, not procedural) justice,
that the parts are equal, and not the way in which and
by which means is the cake cut into equal parts (which,
presumably, should apply to a non-existent procedural
justice) [14, p. 16]. Also, Hoffe claims, when it comes
to ”imperfect procedural justice” then, too, “for the
just result there exists an independent criterion”. Hoffe
illustrates it by the example taken from criminal law
and claims that criminal procedural justice is achieved

when all real culprits, but only they, are punished in
proportion to their guilt. But such an independent
criterion does not exist. And nor does the legal system
which faultlessly punishes only the culprits. By this
example Hoffe challenges his own self: firstly, because
he confuses substantive rules with the procedural, and
secondly, because he confuses a just outcome (that only
the culprits are punished) with a righteously conducted
procedure (which renders possible, or impossible,
the achievement of such just objective in the form of
court fairness). This is realized by Hoffe himself, when
he admits that it is obvious that there is no procedure
which excludes judicial misconceptions and which
prevents the punishment of the innocent, as well as the
non-punishment of the culprits, too severe or too mild.
It is clear that such relative justice is neither legal nor
procedural.

Attention should also be drawn to the fact that Huffe
does not make a clear distinction between procedural
justice [14, p. 49] (which does not exist) and the right
to a fair trial (which exists) [16]. He, indeed, states
quotations ”Listen to the other side” (Audiatur et altera
pars), and ”No one should be a judge in his own cause”
(Nemo ex judex in causa sui), but ignores the fact that
the right to a fair trial is the collective designation of a
set of substantive rules and recommendations referring
to the conduct of investigation and judicial procedure,
and not a set of formal procedural rules that are
classified under procedural justice. Also, he ignores that
the right to a fair trial refers to the protection of rights of
people in all stages of the proceedings before the court
or other state authorities, as well as that it is concerned
with substantive rather than the procedural rules. This
is confirmed by the most important international
documents in which it is clearly set forth that this right
is the fundamental human right and that it is one of
the generally applicable principles. As such, it cannot
be only procedural in its nature. For example, the right
to a fair trial is enshrined in The Universal Declaration
of Human Rights, The International Covenant on Civil
and Political Rights, The UN General Assembly, The
European Convention on Human Rights and other
similar international treaties, and even in the norms
of the customary international law. All the documents,
especially in Article 6 of The European Convention
on Human Rights, determine international standards
referring to a fair trial. Their determination and
development are based on the idea that when human
rights are not respected in a police station, interrogation
room, in detention, court or prison cell, then the
authorities obviously do not perform their duties.
Apparently, these rules are inspired by justice, and
perhaps they are even just, but they are not procedural.

Finally, Hoffe concludes that one should take
account of the fair and equal treatment of the parties,
that one should keep in mind the objective and
subjective independence of judges, the publicity of
proceedings, legal remedies, the prescribed time frame
of proceedings, etc. for without legal security, which
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they serve, there is no real justice either. But not even
then is it about procedural justice, but about rules that
should ensure a fair trial [16, p. 34—65; 17, p. 534].
Their primary objective is not justice, but legal security.

3. TRUTHFULNESS AND RIGHTNESS

As has been mentioned earlier, the aim of this work
is not to support the idea of the existence of procedural
justice, upheld by John Rawls, Otfried Hoffe and other
writers, but to challenge it. This will be shown by
referring to the obvious: that justice is synonymous with
truth, and not with impartiality and rightness on which
the authors wrongly based their notion of procedural
justice.

That justice should be derived from nature, i.e.
truthfulness, is confirmed by numerous writers who
derive the concept of justice from nature itself, from
the ancient to the contemporary ones. This applies to
Serbs, too, for whom justice has always been derived
from that what “is”, what is natural and truthful. Justice
is the “foundation of everything” (St. Sava). It is the
truth because “just is only that what is truthful” (Dositej
Obradovi¢). Otherwise, it must be hard to believe in any
authority as truth, instead in truth as the only authority.

Such traditional metaphysical point of view is not
shared by all writers. For example, according to Peter
Koller justice is the most important part of morality,
because its standards do not express only what is good or
evil but also what is right and wrong in our relationships
with other people. This means that the concept of
justice, which is traditionally derived from truthfulness,
is expanded by Koller through the introduction of
the concept of rightness in the ethical and not in the
positivist sense [18, p. 8, 11]. Other writers, especially
in the field of social sciences, take it “for granted“ that
procedural justice exists and multiply that construct
to make up different simulacra, i.e. different types of
procedural justice, which are also non-existent (for
example, criminal procedural justice, and why not
civil procedural justice, too, administrative procedural
justice, etc.).

It is perhaps for this reason that it is the right
moment to set forth a number of observations about
the relationship between truthfulness and rightness in
general (that exists), and about the relationship between
justice and procedural justice (which does not exist).

First of all, procedural legal rules can provide only
rightness in the sense of properness, predictability
and reliability (for example, in accordance with the
application of substantive rules of impartiality and
fairness /fair play), but cannot provide truthfulness and
justice. Rightness is proper administering. Something
is done righteously because it has been administered in
a proper, systematic and expert way, and not because
it is true or just. Herein truthfulness appears only as a
possible objective or a desirable result, rather than the
ingredient of the respective procedure which is but the
means of a possible achievement of that desired objective
[19, p. 17—18]. Rightness is particularly significant for

the law, which is righteous when it is suitable for work,
i.e. unrighteous when it is not suitable for work. But, it
is the servant of truthfulness for procedural justice that
can be nothing more than “applicable rightness“. Such
rightness is useful because it can serve as a “reliable
measure® and a “guiding principle® [20, p. 57]. But it
has nothing to do with justice whatsoever, which has its
own purpose (“supra purpose), especially when it is
inspired by mercy.

The same relationship can be considered in a different
and more modern way, from the perspective of natural
sciences, which do not determine truthfulness any more
as the absolute but the relative notion. Today, many
natural philosophers and theoreticians of probability
believe that instead of the terms “truthfulness“ and
“justice” one should use the terms “probability” and
“concreteness“. According to them, we can speak only
of the “degrees of truthfulness“. They incline towards
“different degrees of probability” which tend to finally
become the complete, absolute truth. This means that
the debates about truth in a traditional and absolute
sense should be replaced by the debates in a modern
and relative sense about the “degrees of truthfulness®,
the “degrees of rational belief“ or the “degrees of
probability” (J. M. Keynes) [21, pp. 71-78]. In line
with this, truth is not considered only the relative,
but also the unachievable value, except for one case
in which it is indeed attainable. This is the case when
truth is realised (established and confirmed, no matter
what exactly it means). Until then we can speak only
about the “degrees of truthfulness“ (H. Reichenbach,
H. Jefferies, K. Popper) [22, 23, 24] expressed in the
form of “scaled certainty® that something is true. At the
opposite end of the same scale there is “wrongness®.
Therefore, when we claim that something is true, the
afore-mentioned writers believe, then we only say that
we personally assume that something is true. And we
can never claim that something is really absolutely true,
except for the abovesaid exception. For this reason
these writers suggest “suitability for work® as the basic
researcher’s guiding principle, and not truthfulness of
the obtained evidence which in the long run belongs to
our referential system (L. Wittgenstein) [25].

The briefly presented beliefs about truth and justice
in natural sciences are added with new descriptive
approaches of the scientists from different social areas.
They, too, focus more on the individual perception of
truth and justice, therefore, on that what individuals
regard as just, and less on the definitive or truthful
abstract metatheoretical determination of justice. For
example, some writers direct their study to the research
of justice and rightness in the areas of social exchange,
contracting, purchasing, etc. that is, in business relations
in general (J. Greenberg) while others deal with justice
from the standpoint of the possession of wealth and social
power (R. Nozick), education opportunities, availability
of medical care (F. d’Agostino). There are also works on
the nature of organisational justice, the process of fair
judgment in organisations (R. Korpanzano, B. Ambrose)
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or the forms of control in the organisation (R. Shapiro,
E. Brett). Further are examined the effects of justice as to
the consequences of righteous or unrighteous treatment
in the workplace (M. Van den Bos, G. Conlon). Finally,
the issues of the determination of justice in international
relations are revived (R. J. Bies). What a quantity of the
accumulated maculatura. It seems that this quantity
and not its quality has in natural and social sciences
given impetus to the authors in legal sciences to ever
more often and with an increasing persistence advocate
for the existence of procedural justice (for example, in
the case of “norms and procedures of the allocation of
goods®) [26, p. 169—176].

Be that as it may, what applies to truth, should also
be applied to justice. Yet, the claim about justice as the
unachievable value, as well as the claim about truth as
the unattainable value is not acceptable, because truth
is nonetheless bound to be found out and justice flows
into positive law, i.e. it is occasionally embodied in it in
the form of fairness. This renders possible to conclude
that justice nonetheless exists (as does truth, and not
only in the perfective, as something that is achieved or
reached), therefore, not only in the way as proposed by
contemporary writers. Moreover, one cannot consider
truthful the claim that justice is relative in the sense
of scaling. Here it is rather related to the degree of the
realisation of efforts (successfulness) to achieve justice.
Besides, it is arguable whether relative justice can be just
at all. If nothing else, it is for certain that there exists an
immutable conception of justice which motivates man
to achieve it, in which he succeeds now and then, despite
being so “fortunately shaped that there is no accurate
measurement of truthfulness, but on account of this he
has “more exquisite measurements of inaccuracy“. Man
is not only a rational, but also an intuitive being. Thus
can be explained why there are so many misconceptions
about truth, justice and its types [27, p. 72]. Justice is a
glorious idea which consists of divine ingredients in us.

Perhaps pointing out that truthfulness and rightness
do not coincide, although they are determined in absolute
or relative sense, is more important than considering
the relationship between truthfulness and rightness.
Something that is truthful need not be righteous from
the procedural point of view (for example, when the
court establishes substantive truth, but on account of
the unrighteous conduct of the rules of procedure must
acquit the culprit). And conversely, what is righteous need
not be truthful (for example, when the rules of procedure
are conducted righteously but the result is not truthful
on account of erroneously established substantive truth).
Obviously, it is related to the relationship between the
objective (truthfulness, justice or fairness) and the means
(rightness, properness, predictability, correctness, i.e.
solidity of the conducted procedure). This relationship
shows that rightness is primarily the means of impartial
application of the law, and only then and in the second-
class the means of the possible achievement of fairness
in the law. Also, the above-mentioned relationship
shows that only the substantive legal rules can be just,

while this cannot be the case with the procedural rules
(for example, the rule that the procedural rules are to
be impartially and fairly applied belong to substantive
law and only this rule in this example can be regarded
as just, while the procedural rules themselves cannot be
regarded as such because for them it is enough only to be
righteously conducted, and that in compliance with the
aforementioned substantive rule).

The consideration of the relationship of truthfulness
and rightness in the example of actually existing justice and
actually non-existent procedural justice gives rise to yet
another important question, and that is the question of the
relationship between material (substantive) law and formal
(procedural) law [17]. The former relates to the general
legal norms that are classified according to their content,
and the latter to the general legal norms that are classified
according to their form. But this division, too, is “to a large
extent artificial, as are the previous divisions, because it
is not always easy to determine whether a certain norm
belongs to substantive law or formal law* [17, p. 220].
That it indeed relates to artificial and unreliable division is
shown by the set forth teachings of Rawls and Hdffe, but
also that of Koller, in which the rules of substantive law
relating to the application of purely procedural rules, are
classified under procedural rules. In other words, because
it is rendered impossible to clearly and fully delineate
between one and another, the proponents of procedural
justice declare substantive rules relating to procedure the
procedural, and all that only to construct the concept of
procedural justice. Neither of this can be accepted because,
for instance, the rule of impartiality and the rule of fairness
require that only procedural rules are righteously applied.
These rules, and others, too, determine the way of conduct
of purely procedural rules. It is not the same to relate to
something and to be something. For this reason, they
belong to substantive law.

Be that as it may, the relationship between substantive
law and formal law shows that rightness, and hence so-
called procedural justice, is but the means of the application
of the law. Moreover, it shows that only substantive
legal rules can be just, while it cannot be the case with
procedural rules. This allows for concluding something
else: truthfulness is the synonym for justice, and rightness
is the synonym for the procedures which per se are not
or do not have to be righteous, and even less truthful in
the sense of justice. Therefore, rightness cannot be the
synonym for justice and so-called procedural justice.

In yet a deeper shade lies the question of the
relationship between natural law and positive law. It
seems that insistence on the existence of procedural
justice can be regarded as the belated response of the
members of positivist jurisprudence. Strange enough,
that the existence of procedural justice is also advocated
by the writers who have originally belonged to the
direction of naturally-legal jurisprudence. Particularly,
the proponents of positivist legal beliefs insist on the
differentiation between positive law and natural law
and between justice as truthfulness and rightness as
properness. Such an approach could be called scientific,
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and not philosophical. It requires from the jurists realists-
positivists to take an objective, value-based and ethically
neutral attitude with respect to the law, as the norm,
particularly procedural, need not be linked with any
one system of social and legal values (for example, the
achievement of common good, the realisation of justice,
the protection of human liberties, etc.). The fact that
they have deviated from such value-based and ethical
neutrality shows also that the same jurists-positivists ever
more often consider that the measurement of justice
is the fact that the norm has been righteously applied,
exactly according to the established procedure, as well as
that only this is enough for positive law to be regarded as
just. Such claim cannot be accepted if one bears in mind
that positivists derive the law in a “bottom-up“ manner
(as has recently often been the case with the members
of the Anglo-Saxon jurisprudence direction), as well
as that it is based only on the world of physical reality,
instead of the world of metaphysical reality, because
the law is simultaneously the realistic and the idealistic
phenomenon. They wrongly identify the world of physical
reality with the world of legal reality (which is a kind of
“surreality®, metareality), while the purely legal world of
ideas (the world of the meta-metalegal reality) is excluded
from their consideration. Despite these decisive flaws,
they still, because of the alleged justice of procedural
rules, readily regard positive law itself as just. And it is
exactly this legal metaworld and the meta-metalegal
world (or “world 2“ and “world 3 as they are called by K.
Popper), which jurists-positivists dispute and reject, that
show that within the law as the metaworld there exist two
separate worlds, i.e. it has two special models: the legal
world of rules (the metaworld of the substantive rules)
and the legal world of the meta-metarules (the world of
the procedural rules). The former regulates the content of
legal communication, and the latter establishes the order
of righteous conduct of legal rules and human behavior
under them. If only the righteous conduct of a procedure
could secure the characteristic of justice to positive law,
legal anarchy would begin shortly. Moreover, any order
could be designated as just because of the righteous
application of the law. This also means that the legal
order in which the law is not always applied righteously
could be considered legitimate. Obviously, rightness is
the necessary condition for the application and normal
realisation of the law, but it is not the basis of its justice.

4. FAIRNESS AS THE MEETING PLACE
OF TRUTHFULNESS AND RIGHTNESS

Between justice and procedure resides fairness
as the meeting place and the coinciding of justice as
truthfulness and rightness as properness (reliability,
and correctness, i.e. solidity). This is also indirectly
acknowledged by writers who advocate for procedural
justice, especially those who are trying to find some
kind of support for procedural justice in the rules of
substantive law. Because of this, they consciously confuse
substantive norms with procedural norms. However,
procedural justice is non-existent, while justice exists,

though it is not procedural, and neo is fairness, which
can be considered the operative and applicable form of
justice.

The fact that fairness is the place where truthfulness
and rightness meet and cross one another is shown by
the connection of natural law and positive law which
enables the rules of natural justice to flow into the rules of
positive law. This link renders possible the determination
of fairness in naturally-legal and positively-legal sense.
Fairness “in the naturally-legal sense’ exists when a law
directly refers to natural law in cases related to legal gaps
(when there are no legal provisions referring to particular
cases whose provisions are not envisaged by law or the
judge could not appeal to them as they do not fall under
any one of general norms). On the other hand, fairness
in positively-legal sense has at its disposal its legal
(substantive) and judicial (formal) forms. Legal fairness
in the positively-legal sense renders possible for the legal
norm to be applied in such a way that all the characteristics
of a case are going to be taken into account. Such norms
fall under justice in the law (which requires that petty
theft, embezzlement, fraud out of need, etc. are not
punishable) in contrast to rigid law which does not allow
for taking into account such characteristics. Judicial
fairness in the positively-legal sense exists when concrete
cases, which are embraced by law, are decided in the
spirit of law, i.e. its idea, substance, and not in keeping
with the letter of the law. This usually happens when law
does not embrace all the characteristics of a concrete case
(legal gap case). It is then that judicial fairness enables
the judge to decide the concrete case according to the
rule he himself determines.“ It follows that the law only
through fairness can serve the realisation of the idea of
justice (Aristotle), and not through procedural justice
(Rawls, Hoffe and others). A similar thought is found in
Radbruch’s Philosophy of Law: the law is reality which
has its meaning in the fact that it serves the idea of justice.

Open to dispute is also the place of procedural justice
when compared to legal and court justice. If procedural
justice were really to exist, legal and court justice would
become its types. However, the scope of procedural
justice would not have been exhausted because it would
also have to relate to all other procedural rules adopted
by other social subjects. This shows that procedural
justice is in this sense also ambiguously conceived and
determined, which is not the case with procedural
rules that have to be increasingly more determined and
clearer for their righteous application.

5. CONCLUSION

To claim that procedural justice exists means to
incline towards what is modish in jurisprudence. Jurists-
positivists can gain satisfaction in it, for, after all, positive
law is also just, even if only in the procedural sense. On
the other hand, jurists of naturally-legal orientation,
exaggerating the broadening of the concept of justice,
also make disservice to both themselves and jurists-
positivists. They have started advocating for the existence
of procedural justice, so that at least through which the
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positive law becomes just. They have neglected that
procedural justice is non-existent while justice exists, as
well as that justice is not procedural, and nor is fairness.

The fact that procedural justice does not exist can be
shown by the following statements:

— Justice is synonymous with truthfulness, and not
with rightness upon which the aforementioned writers
build the concept of procedural justice.

— Truthfulness refers to what exists, whereas rightness
relates to proper and accurate conduct of appropriate
procedures.

— Truthfulness and rightness do not coincide, and nor
do justice and law. Something that is truthful need not
be righteous. And vice versa, something that is righteous
need not be truthful.

— The link between truthfulness and rightness shows
that it is connected with the relationship between the
objective (truthfulness, justice and fairness) and the
means (rightness, correctness, accuracy, reliability, etc.
in a word, solidity).

— Procedural justice is often wrongly derived from
the substantive rules referring to procedures that are
thereafter declared procedural (for example, the principle
of impartiality or the principle of fairness requires that
procedural rules are applied righteously and fairly: they
belong to the substantive law and not to the procedural
law because they determine the way of conduct of the
purely procedural rules). To relate to something and to
be something are different things.

— Truthfulness and rightness, i.e. justice and
procedure, occasionally coincide and then they emerge
in the form of fairness.

Ifthe claim that procedural justice exists were accepted,
then Hitler’s Nuremberg race laws could be considered
just only on the account of their being adopted in a legally
righteous way. Or, in a milder case, any righteous and
fair conduct of the rules of procedure in general could be
considered just, while the unrighteous conduct of the same
procedural rules would be legally acceptable, though it
could not be called just in the procedural sense. Obviously,
it is related to the dangerous simulacrum which replaces
the substance of the law with its form (procedure),
truthfulness with rightness, and justice with arbitrariness.

Insistence on the existence of procedural justice can
be considered the belated response of the members of
positivist jurisprudence, as has already been mentioned.
Strange enough, that the existence of procedural justice is
also advocated by the writers who originally belonged to the
direction of naturally-legal jurisprudence. Presumably, both
the former and the latter have the same objective, only for
different reason: to present positive law as just. However, it is
not Rawls’sor Hdffe’s construct any more but a simulacrum of
procedural justice that is readily accepted by jurists-positivists
and supported by jurists of the naturally-legal orientation.

To sum up: procedural justice does not exist, but
justice can be reached through righteous procedures. And
vice versa, justice exists, but it is not procedural, and nor
is fairness. Procedure is the only righteous means of the
law, but the law is not the only righteous means of justice.
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Jlpacan M. Mumpoeuu*
IMOYEMY ITPOLIECCYAJIBHOI'O ITPABA HE CYIHIECTBYET**

C cepeauHbl MPOIIIOrO BeKa MHTEPEC K €CTECTBEHHO-IIPABOBBIM MCCJIEIOBAHUSIM
OBLT BOCCTAHOBJICH, a 3aTeM aKTUBU3MPOBaH. B TO BpeMsI ITOSIBIUINCH HOBBIC KOHIICTIIINH,
MIPOIAraHANPYIOIINE CYIIECTBOBAHNE PA3IMIHBIX TUIIOB IIPaBOCYIUs (KOPIIOpAaTUBHOE,
COJIMIAPHO OTBETCTBEHHOE, OPraHU3aLIMOHHOE, MEXIyHApPOAHOE U T. 11.), BKJItoYas Tak-
Xe U mpolieccyanbHoe rpaBo. Hanbosee u3BeCTHBIMU CTOPOHHUKAMU KOHLICTIWMA CyIlie-
CTBOBaHMSI IpolLieccyanbHOM crpaBemmBoctu 0butn Jx. Poyns u O. Xéddode, a nosnHee
JI. ®ynnep, I. Xapt, P. IBopkun, I1. Komnep, M. Ban nen boc u npyrue.

OnHako 1IeJTbI0 3TOM CTaThy SIBISIETCS HE TIOIEPXKaTh UIE0 O CYIIECTBOBAHUM IPOLIECCY-
TBHOTO MPaBOCYANSI, MPEIOKEHHYIO BBIIICYTIOMSHYTHIMUA aBTOPaMU, a CKOPEe OCTIOPUTH €e.
D10 OyIeT TOKa3aHO CO CCHUIKOM Ha OYEBUIHOE: CITPABELIMBOCTD SIBIISICTCS] CHHOHMMOM HCTH-
HEI, a HE C MPaBIWILHOCTH, Ha KOTOPOI BHIICYTIOMSIHYTBIC aBTOPBI Pa3padaThIBAOT KOHIICIIIIIIO
TpolieccyaibHOM cripaBeaMBoCcTU. MIcTHHA CBsI3aHa C TeM, UTO CYIIIECTBYET, U C PaBUIBHOCTBIO
HaIyIeXKalero ¥ TO4HOrO BhITOJHEHUSI COOTBETCTBYIOIIMX TpoLieayp. B MpoTMBHOM ciiyyae co3-
JTAHKE TIPOLIECCYaJTbHOTO MPABOCYIMS HAa caMOM JeJie OBUIO ObI CBOECTO poma IPOTUBOPEYNEM
B CBOE OCHOBE, BOHUKAIOLLIMM U3-3a MyTaHULIBI MEXY ITPABOCYIUEM U MTPOLICITYPOIL.

OTU IBa TEPMUHA CBSI3aHbI, HO HE MOXOXM APYT Ha JIpyra, MOCKOJbKY CIIpaBeIIm -
BOCTb U MPaBUJILHOCTb HE COBITaJal0T, paBHO KaK MpaBocyaue 1 3akKoH. To, 4To npaBau-
BO, MOXET He OBITh MpaBeTHBIM. 1 HA000pOT, MpaBeTHOCTb MOXKET HEe OBITh ITPaBINBOM.
[To-BuamMoOMY, 3TO CBSI3aHO C OTHOIIICHHEM MEXKIY 0ObEKTUBHBIM (IIPaBINBOCTD, CIIpa-
BEIJIMBOCTh) U CpeacTBaMu (MPaBUJIbHOCTb, TOYHOCTh, HAAEXKHOCTh U T. I. — OJHUM
CJIOBOM, MPOYHOCTH). DTa B3aMMOCBSI3b MEXY MTPaBAMBOCTbIO U MPABOTOI ONpeae/sieT
MpaBOTY MPEXJE BCEro KaK CPEeACTBO HaAIeXAlIEro MPMMEHEHMS 3aKOHA 1 TOJIBLKO T0-
cJie 3TOro KakK CpeacTBO BO3MOXHOTO TOCTUXXEHUS CIIPaBEMJIMBOCTU B 3aKOHOAATEb-
ctBe. O cripaBelJIMBOCTH MPU 3TOM HeJib3sl TOBOPUTh. BhIIeynOMSIHYTasl B3aMMOCBSI3b
MOoKa3bIBaeT APYroe: TOJbKO MaTepuabHbIe TPaBOBbIe HOPMbI MOTYT OBITh CIIpaBEeJIM -
BBIMH, B TO BpeMSI KaK 3TO MOXET HE MMETh MECTa B OTHOIICHUH ITPOLICAYPHBIX IIPaBIII.

PaccMoTpeHne B3aMMOCBS3M IIPABOIUBOCTH M IIPABWILHOCTU Ha IpuMepe (haKTH-
YeCKHU CYIIECTBYIOIIETO MpaBocyaus U (haKTUYECKU He CYIIECTBYIOIIETO MPpoLeccyalb-
HOro MpaBOCYAMSI YKa3bIBaeT €llle Ha OJHY BaXXHYIO MPOOJEMY: B3aMMOCBSI3b MEXIY
MaTepHabHBIMUA U OUIIHAIBHBIMA (TIPOIIeCCYaAIbHBIMK) IIPABOBBIMU HOpMaMu. I1o-
CKOJIbKY HEBO3MOXHO MX YETKO M ITOJIHO Pa3TpaHMYMTh, TAKUM 00pa3oM, SIBIISIIOTCS
CYLIECTBEHHBIMU TMpaBMJIa, Kacaloluecsl MpouUeayp, 3asBAeHHbIX MPOLeCCyalbHbIMU,
M BCEro TOro, 4To TOJIbKO MpUOOpeTaeT MO3UTUBHBIN Opeosl MpaBoCcyaus. DTO HE MO-
KET CUMTAThCS MPABUIIBHBIM, ITOCKOJBKY, HaIlpUMEp, IMPUHIIAI OeCIIPUCTPACTHOCTH
WIM TIPUHLUI CIPAaBEIIMBOCTH, KOTOPbIE OLIMOOYHO CUMTAIOTCS IPOLIECCyaIbHbIMU,
B JI€MCTBUTEABHOCTH OTHOCSITCSI K MaTepuaJbHOMY IpaBy.

B ewue 6oJiee ri1ydboOKOI TEHU JEXKUT BOMPOC O B3aMMOCBSI3U MEXIY €CTeCTBEHHBIM
¥ TIO3UTUBHBIM ITpaBoM. [loxoxXe, 94TO oTCTamBaHME CYIIECTBOBAHUS IPOIIECCYaTbHO-
TO TIPABOCYINSI MOXHO CUMTAThH 3aMO3TAIBIM OTBETOM CTOPOHHUKOB ITO3UTHUBHUCTCKOM
opucTipyaeHIMU. JJoCTaTOYHO CTPaHHO, YTO CYIIECTBOBaHUE MPOLECCYaAIbHOM CIipa-
BEIJIMBOCTU TpoNaraHaAUpyeTCsl ydeHbIMU, KOTOpPbIe NIEPBOHAYAIbHO MPUHAMJIEXKAIN K
HaITpaBJICHUIO €CTeCTBEHHO-IIPAaBOBO IopucIpyaeHIMY. [Toxoxe, 9T0 1 IIepBbIe, 1 I10-
CIIeTHUE CTPEMSITCSI TTI0KAa3aTh ITO3UTUBHBIN 3aKOH KaK CITpaBeIIMBHIA. TOJBKO B 3TOM
cllyyae 9TO He KOHCTPYKIMUS, a CUMYJISIKP. TpyaHO MOBEPUTH B KaKyl0-TM0O0 BIACTh KaK
WCTUHY BMECTO UCTUHBI KaK €IMHCTBEHHOI'O aBTOPUTETA.

ITosToMy mpolieccyaibHOTO MPaBOCYAUsI HE CYILIECTBYET, HO caMO MPaBOCYIUE CY-
IIECTBYET, XOTSI IIPU 3TOM OHO HE SIBJISICTCS IIPOIIECCYAIbHBIM M CITpaBeIuBBIM. I1po-
leaypa — €AMHCTBEHHOE IpaBeJHOe CPEJCTBO IpaBa, HO 3aKOH — HE €IWHCTBEHHOE
CIpaBeJIUBOE CPECTBO MPABOCY NS,

Karouesote caosa: CripaBelIUBOCTb, IIPABINBOCTD, IIPAaBOTA, IIPOIIECCYATbHOE IIPaBo,
MPOLECCYaTbHOE TTPAaBOCYANE.

* Mumposuy Jlpaecan M. (draganm@ius.bg.ac.rs), Ph.D., mpodeccop ¢dakynsrera mnpasa, YHusepcurter benrpana,
11000, Cepbust, benrpan, 6yabBap KopoJisg AjlekcaHapa, 67.

** YacTh MaTepUaJIOB ATOM CTaThU OblIa OIyOJMKOBaHA B KHUTE Ha cepOCKOM si3bike: MutpoBud JIparan M. O 3akoHe. U3-
OpaHHble 3cce. benrpan: U3n. IOpunuueckoro dakynsreta benrpaackoro ynusepcuteta: cryaust Jocue, 2017. Cratbs myosau-
KYeTcsl Ha aHIJIMICKOM SI3BIKE JIUIST PACITUPEHUST YUTATSIbCKOW ayTuTOPHN.
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O JE®OUHUNIINUN «IOPUTNIECKAS OTBETCTBEHHOCTb»

B cratbe KPUTUYCCKHN aHAJIM3UPYIOTCA ITOAXOAbI COBETCKMX U COBPEMCHHDBIX pOCCHﬁ-
CKHMX YYCHBIX K ITOHATHUIO «IOPUINYECKAA OTBETCTBEHHOCTD». ABTOpr JOKa3bIBAaXOT O -
0OYHOCTH a0COJIIOTU3ALUMN ToCydapCTBEHHOTI'O IMPUHYXICHNUA KaK OCHOBHOI'O ITPM3HAKa
IOpI/II[I/IquKOﬁ OTBETCTBCHHOCTH, B TOM 4YMCJIC peTpOCHeKTHBHOﬁ, n 1noaacpKuBaroT
nacro O ABYXaCIICKTHOCTU JAaHHOI'0O MHCTUTYTA, Jal0T €0 aBTOPCKOEC OIIPCACICHUC.

Karouegovte caosa: couvanbHast OTBCTCTBCHHOCTDL, PETPOCIICKTUBHAA IOPUIANYCCKasA
OTBETCTBCHHOCTb, HAKa3aHMUEC, CAHKIIMH, TOCYJapCTBECHHOC ITPUHYXICHUE, ITOSUTHBHAA
ropnanydeckad OTBETCTBEHHOCTb, CTUMYJIMPYIOIHNE U ITOOIIPUTEIbHBIC HOPMBI IIpaBa.

OTBETCTBEHHOCTbh — 3TO OfHA U3 OCHOBHBIX KaTero-
pUii, IIMPOKO UCITOIb3yeMBbIX B IPAaBONPUMEHUTEILHOM
npakTuke [1, c. 124]. OTBeTCTBEHHOCTH B JIIOOOM 00111e-
CTBE ONpeNeIsieTCsl U peaqu3yeTcsl ¢ y4eTOM UCTOpUYe-
CKUX, COIIMAIbHBIX, 9KOHOMUYECKUX, UACOJOTUIECKHMX,
MOJTUTUYECKUX U IPYTUX CYOBEKTUBHBIX M 00 BEKTUBHBIX
YCJIOBUI M TIPENCTaBIsIeT COO0 0COOBIN BU COLIMATb-
HOM CBSI3W 2JIEMEHTOB OOIIIECTBa, SIBJSIETCS OOHUM W3
BaXKHEUIIMX WUHCTUTYTOB OpraHU3alMyi OOIECTBEHHOM
XM3HHU [2, c. 15].

TocynapcTBo, HasbiBalolllee cebsl TPaBOBBIM, CTpeE-
MHTCSI B CBOEil NEATEIbHOCTH TOBBICUTH ITPABOBYIO
KYJABTYPY HacejeHMsI, BKIIOYaIolIylo B cebs Iiy0oKoe
YCBOEHME TpaBa KaK HEOOXOMUMOTO PEryJIsiTopa ooliie-
CTBEHHOI XW3HU, TIOBBICUTH Ka4eCTBO IPaBOBOTO pe-
TYJIMPOBAaHMS M YPOBHSI CUCTEMbI IOPUIUYECKUX aKTOB,
BBITECHUTDH M3 OOLIECTBA MOBEIECHKUE, HE COIIaCyollle-
ecsi ¢ mpaBoM [1, c. 124].

IIpoBonst aHamM3 TEepMHUHA <«OTBETCTBEHHOCTDH»,
MOXHO 3aMETHUTh, YTO OH SIBJISIETCSI MHOTO3HAYHBIM U
yHoTpeOJIsieTcsl B caMbIX pa3iM4HbIX cMbIciax. [lpu-
HSTO Pa3jInyaTh COLMAIBbHYIO, MOPAJIbHYIO, TTOJTUTUYE-
CKYIO U IOpUINYECKYI0 OTBETCTBEHHOCTh. ColraabHast
OTBETCTBEHHOCTh B JJAHHOM CJIy4yae siBjsieTcsl 060011a-
JOIIMM TIOHSITUEM M BKJIIOYAET BCE BUIbI OTBETCTBEH-
HocTu B obOmiectBe. Ecim paccMmarpuBarh COLMATbHYIO
OTBETCTBEHHOCTb ¢ (hMI0COGCKOM TO3ULIMU, TO MOXKHO
3aMeTUTh €€ ODOCHOBaHUE CBODOOJOI BoiM (CBOOOAOI
BBIOOpPA) CYOBEKTa OTBETCTBEHHOCTH |3, . 66]. Eciin 06-
patuThest K MoHorpaduu . A. JIlunuHckoro «ITpo6iembl
opuandeckoit orBerctBeHHOCTU» (CII6., 2003), TO MBI
BHMIUM, YTO aBTOP ONpPEAEISET COLMAbHYIO OTBETCTBEH-
HOCTb KaK JUAJIEKTUIECKYIO B3aUMOCBSI3b MEXITY JIMIHO-
CTBbIO U OOIIECTBOM, XapaKTepU3YIOIIYyIOCs B3aMMHBIMU
MpaBaMu 1 00SI3aHHOCTSIMM T10 COOJTIOACHUIO TIPEeAruca-
HMIl COIMAIIbHBIX HOPM, MX BBIITOJIHEHUIO, BICKYILIEMY
onobOpeHue, MOOIIPEeHKE, a B CIydasx 6630TBETCTBEHHO-
IO TIOBEICHUSI, He COOTBETCTBYIOIIETO IPEAIUCaHUSIM
3TUX HOPM, — OOS3aHHOCTh TpPETEepIIeTh HebJaronpu-

* © INouenyes E. JI., TopoyHoB A. E., 2018

SITHBIE TIOCJIEACTBUS U uX MpeTepneBaHue. CouunanbHast
OTBETCTBEHHOCTb €IMHA, HO UMEET pas3JuuHble (OpMbI
peanuzaluyd. DTO OTBETCTBEHHOCTh KaK 3a IMPOLLIOE,
TakK 4 3a Oyayiee noseaeHue [4, c. 5]. B coorBeTcTBUN
¢ 9TUM (opMaMU COLUAIBHON OTBETCTBEHHOCTU SIBJISI-
I0TCS1 MOpajibHasl U IOpUANYecKasi OTBETCTBEHHOCTb |3,
c. 66], a Takke MOJUTHYECKAsl M DPEIUTMO3HAasl OTBET-
CTBEHHOCTh. Hac mMHTepecyeT B IMepBYIO ouepedb Hopu-
J9YecKass OTBETCTBEHHOCTb KaK BaKHEHIIWITII WHCTH-
TYT JIIOOOI MPaBOBO CUCTEMBI, OAWH U3 CYLIIHOCTHBIX
MEXaHU3MOB TpaBa, HEOOXOAMMBIN 2JIEeMEHT ero aei-
CTBUS; TaKxKe IOpUANYECKasi OTBETCTBEHHOCTb CIIYXUT
BaXKHEMIIIE rapaHTUel KOHCTUTYLIMOHHOCTU, 3aKOH-
HOCTU U TIpaBOIOpsAKa, peaJu3aluu IpaB U CBOOOM
yeJioBeKa U rpaxaaHuHa [5, c. 115].

HccnenoBaHusIMU TOHSATUST «IOPUINYECKAsT OTBET-
CTBEHHOCTb» YYe€Hble-TIpaBoBeAbl U (PUI0COdHI 3aHU-
MaloTCsl YXKe Ha MPOTSKEHUU ABYX C TOJOBUHON ThICS -
yenetuit. BocrpusaTue opuanuyeckoil OTBETCTBEHHOCTHU
3a 3TO BpeMs MpeTepreso CyILIECTBEHHYIO 3BOMIOLMIO.
Tak, «u3 MHCTUTYTa KPOBHOI MECTU OTBETCTBEHHOCTb
nepepocia B HakKa3aHUE KOHKPETHOro CcyObeKTa Ipa-
BOHApyLIeHUs, o0oraTujach M KOHKpPETU3UMpPOBaJach
JIeKcHuuecKasi cocTapisoasi; cGhoOpMUPOBAIUCH OC-
HOBOIMOJIAralolIMe TMPUHLUIBI IOPUANYECKON OTBET-
CTBEHHOCTU», OJHAKO MO-MpeXHEMY OCTaIUCh AUC-
KYCCHOHHBIMHM BOITPOCHI, TTOCBIIIEHHBIE «Ie(PUHULINN
IOpUANYECKOI OTBETCTBEHHOCTH KaK €IMHOI0 MPaBOBO-
ro sIBJIeHUsl, U, KaK CJAeACTBUE, U3 ITOrO BhITEKalIee,
BOIIPOC O HAJIMUMU U BOOOIIIE 1LIeJIeCO00pa3HOCTHU BBeIE-
HUS B IOpUINYECKUN TEPMUHOJOTMYECKUIT 000POT IO~
HATUS ‘TIO3UTHUBHAS IOpUANYECKAsT OTBETCTBEHHOCTD '»
[6, c. 91]. Ha Ham B3rJisim, TepMUH «ITO3UTUBHAS IOPH-
JUYecKasl OTBETCTBEHHOCTb» YyXke 0oJjiee IojiyBeKa Ha-
XOJUTCSI B HAyYHOM 000pOTe, Ipyroe Aejao, 4To, Kak u
paHbllle, TaK U B HACTOsIIEe BpeMsl, ObUIM U €CTh CTO-
POHHUKM ¥ TIPOTUBHUKHM JAHHOTO MOHSTH. [IpobdieMa
IOpUANYECKON OTBETCTBEHHOCTH, KaK BEPHO OTMEUaloT
HUCCeaoBaTe/ v, 3aHUMAeT OJHO U3 LEHTPaTbHbIX MECT

Tloyenyes Eeeenuii Jleonudosuu (elp777@yandex.ru), Kadenpa TeOpUU U UCTOPUU FOCYIapCcTBa U MpaBa, pyKoBoauTeb LleHTpa
HeMelKoro npasa, MBaHOBCKMI rocynapcTBeHHbIN yHUBepcuTeT, 153025, Poccniickas ®enepanus, . UBanoBo, yi. Epmaka, 39.

lopoynoe Apmem Eseenvesuu (artem-gorbunov-1993@mail.ru), BBITYCKHMK MarucTpatypbl OPUIMYECKOTo (akysasreTa
2017 rona, UBaHOBCKMIA TocynapcTBeHHBIN yHUBepenTeT, 153025, Poccuiickas @enepanms, T. MBaHoBo, yi. Epmaka, 39.
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Kak B OOllIeil TeopuHU TpaBa, TakK U B OTPACIIEBBIX IOpHU-
JYecKux Haykax [5, c. 115].

JVCKYCCHOHHOCTh TEpMMHA <«IOpUAMYECKAs OT-
BETCTBEHHOCTb», 10 HallleMy MHEHUIO, CBs3aHa C €ro
MHOTOTPaHHOCTBIO, a TaKXKe C TeM, YTO 3aKOHOIATE/b-
HOTO ONpeAeIeHUsT IOPUANYECKON OTBETCTBEHHOCTH HE
cymiecTtByeT. Takoe MHOTrooOpasue B3IUISIOB HEKOTOPbIE
aBTOPbI OOBSICHSIIOT «pPa3HOOOpa3reM METONOB B MCCIIe-
JNOBaHMU WM aHaiu3e (peHOMeHa IOPUAMYECKON OTBET-
CTBEHHOCTH, B aKLICHTUPOBAHUY KaKUX-JIN0OO OTACTbHBIX
CBOMCTB WJIM TPU3HAKOB IOPUINYECKOIl OTBETCTBEHHO-
CTHU B LIEJIOM JIM0OO OTAENbHBIX €€ BUAOB» |7, c. 153].

PaccmarpuBasi  10pMAMYECKYI0O OTBETCTBEHHOCTb,
Kak U JIl00O0i1 APYroit BUI COLMAIbHON OTBETCTBEHHO-
CTH, CJIeayeT OTMETUTh, YTO OHA «eIWHA U BKIIIOYAeT B
ce0s1 KaK OTBETCTBEHHOCTh 3a Oyjyiiiee oBeneHue (mo-
3UTUBHYI0, I0OPOBOJIbHYIO) OTBETCTBEHHOCTh, TaK M OT-
BETCTBEHHOCTD 3a MPOIILJIOe MPOTUBOIIPaBHOE ITOBE/Ie-
HUe (HEraTUBHYIO, TOCYIAapCTBEHHO-TIPUHYIUTEIBHYIO
OTBETCTBEHHOCTh). OTIIMYUTEIbHBIC YEPTHI U CBOMCTRA,
KOTOpBIE BBIIEISIOT IOPUIMYECKYIO OTBETCTBEHHOCTh
cpenu APYruX BUAOB COLMAIbHOM OTBETCTBEHHOCTH, HE
BCTYIIAIOT B MPOTUBOpPEYNE C OOIIMMU CBOMCTBAMU CO-
LIMaJIbHOM OTBETCTBEHHOCTU» [4, c. 11].

Poccuiickue ydeHble TIO-pa3HOMY OIPEAEISIOT
opuanYecKyo oTrBeTcTBeHHOCTh. Tak, H. B. Butpyk
MOoA TPaBOBOW (IOPUAMYECKON) OTBETCTBEHHOCTHIO
IIOHUMAeT «OCO3HAaHWE CYOBEKTOM HEOOXOIUMOCTH
WCTIONIHEHUST TPEOOBAHMI IPABOBBIX HOPM (XOTS 3T
HOPMBI OYEHb YacCTO B MCTOpPMM 4eJIOBeYeCcTBa ObLIM
IOpUINYECKUMHU, HO He mpaBoBbiMu. — E. II., A. T.),
a TakkKe HaCTYIUIEHMS] HETaTUBHBIX MOCJIEACTBUI 3a UX
HeucnojHeHue» [§, c. 12]. Cebs BbllIeHa3BaHHbBIN yue-
HBIIi OTHOCUT K TE€M, KTO IMOAIEPKMBAET KOHIICIILIUIO
MO3UTHUBHON IOPUINYECKOI OTBETCTBEHHOCTH [8, c. 22].
JI. 1. CniupunoHoB, onupasich Ha uneu O. C. Modde u
M. 1. lllapropoackoro, Ipuilies K BbIBOLY, YTO IOpU-
JIUYeckKasi OTBETCTBEHHOCTb — Mepa «T'0CYyIapCTBEHHOTO
MPUHYXIEHUSI, KOTOPasl BBIpaXKaeTcs B OTPULIATEIbHBIX
MOCJIEACTBUSIX I TPaBOHAPYIIUTENsI, HACTYMAIOIINX
B BUIIE OTPAaHUYCHUN JTUYHOTO WJIM HMMYIIECTBEHHOTO
nopsiaka. OHa — peakuusi odUIecTBa U TOCYIapcTBa Ha
npaBoHapymeHue [9, c. 286, 295].

B nuteparype pacmpocTpaHeHO MHEHME, COTJac-
HO KOTOPOMY MOXHO 3aMETUTh, YTO IOPUAMYECKYIO OT-
BETCTBEHHOCTb OTOXIECTBIISIIOT C CAHKIIMEH MpPaBOBOiA
HopMmbl. [To MmHeHuto O. D. JlelicTta, OHSTUE «IOPUOK-
yecKast OTBETCTBEHHOCTb» T10 CBOEMY 00beMy IIMpe TI0-
HSTHS «[IPUMEHEHNE CaHKIIMIi», TaK KaK OHO BKJIIOYAeT
B ce0s KBanu@UKALMIO IpaBOHAPYILIEHMS, TapaHTUK
JOCTMKEHUSI OOBEKTUBHOM MUCTHHBI T10 JIENTy, TIPUMEHe-
HME Mep NpeceueHus, IpaBa cyobeKTa, OOBUHSIEMOIO B
MpaBOHAPYIIEHUM, OCHOBAHUSI OCBOOOXIEHHMS OT IOpU-
JINYECKOM OTBETCTBEHHOCTHU, <«COCTOSIHUE HaKa3aHHO-
CTW» TIPU peanu3aluu mrpadHbix caHkuuii u ap. [10,
c. 102—103, 136]. OT™MeTuM, 4TO COBPEMEHHAs TEOpHs
MpaBa BCe-TakKW pa3rpaHUYMBaeT (M MPaBUJILHO JeJia-
€T) pa3jMYHbie Mepbl (BUIbI) TOCYAAPCTBEHHOro (Trocy-
JApCTBEHHO-IPABOBOr0) TPUHYXIEHWs, B YaCTHOCTHU

Mepbl TIpecevYeHMs] U Mepbl IOPUIMYECKOM OTBETCTBEH-
HOCTH, TIPUYEM MMEHHO B TaKOH IOCJeN0BaTEeIbHOCTH.
1O. A. JleHucoB npHMILIeNT K BBIBOLLY, YTO CYLITHOCTBIO FOpH-
JINYECKOM OTBETCTBEHHOCTH <«SIBJISIETCSI MPMMEHEHME K
MpaBOHAPYIIUTENIIO MPEIYCMOTPEHHOW CaHKIIMEW Tpa-
BOBOI1 HOPMBI MEPbI TOCYIapCTBEHHOTO MPUHYKIECHUS»,
U J1aJiee OH ITUIIET, YTO STUM OIpeeIeHUeM OH pacKphi-
BaeT «IIPEXJIe BCETO IOPUAMYECKUI acIeKT OTBETCTBEH-
HOCTH, JIMIIIb OTYACTH 3aTparuBasi €¢ COIMOJOTUYECKUE
xapakTepuctuku» [11]. Cporo MoHorpaduio «Oobmas
TEOpUsl TPABOHAPYILIEHUSI U OTBETCTBEHHOCTU (COLIMO-
JIOTMIECKWIA ¥ FOPUANYECKUI acTeKThI)», OIMyOIMKOBaH-
Hylo B 1983 ., OH 3aKaHYMBAaeT CJEIYIOIIMMU CIOBAMMU:
«...OTBETCTBEHHOCTb KaK OCO3HaHME U NOOPOCOBECTHOE
BBITIOJTHEHUE JOJIra JOJKHA MOAKPEIUISITECS HEOTBPATH-
MBIM IMPUMEHEHUEM BCeX BUIIOB CAaHKIIWI , BKITI0Yast IPaBoO-
BbIe, K HAPYILIUTEISIM BO3JIOXKEHHBIX Ha HUX 00s13aHHOCTE»
[11,c.140—141]. Bo-niepBbIX, Ha HAIII B3I, TEPMUH <[P -
MEHEHUe» 31eCh 0osiee yMECTeH, YeM OoJiee eMKasi KaTero-
YIS «peati3alivisi», BKIoJarolas B ceos crelubuyecKylo
(opMy peanmzanu HOpM IpaBa — MPaBOIIPUMEHEHUE.
Kak 61 HM TOHMMAaJIN CAHKIIMIO: B Y3KOM CMBICIIE — KaK
Kapy, HakazaHue WM B IIMPOKOM — KaK PEeaKI1io Tocy-
JapcTBa U JAPYTMX NMPaBONPUMEHHUTENIEH Ha IpaBOMEPHOE
WIM HEMpaBOMEPHOE TOBEICHUE WM JESTeTbHOCTb, HO
B JIIOOOM CJTy4yae pevb MAET O BJIACTHBIX CyObeKTaX I1paBa,
T. e. 0 npaBonpuMeHuTensix. Keraru, ato B Hayane XXI B.
koHcTatupoBan . A. JIMNuHCKUiA: «...;1opuandeckas oT-
BETCTBEHHOCTb — MOHSITUE, Hanbosiee 0J1M3KOoe K ITpoLiec-
cy npaBonpuMeHeHus1. OHO HEMOCPEACTBEHHO CBA3aHO C
OpUAMYECKON KBaMdUKalMel AessHUsT KaK TIpaBoMep-
HOTO — O0OPSIEMOTO WJIM TIOOUIPSIEMOTO, TaK U IMPOTH-
BOITPaBHOTO — ITOPUIIAEMOTO, OCYKIAeMOT0, BJICKYIIETO
MPYMEHEHWEe Mep TOCYAapCTBEHHOTO TPUHYXICHMSI»
[4, c. 7]. Bo-BTOpBIX, B OKOHYATEJIbHOM BBIBOAE KHHU-
i 10. A. JIeHrcoBa MOXHO YBUIETh MpPU3HAHUE JBYX-
aCIEeKTHOCTH IOPUAMYECKON OTBETCTBEHHOCTH, HO TIPU
SIBHOM JTOMMHUPOBAHUM PETPOCIIEKTMBHOTO IOAXOMa,
He ciyvaitHO nBe M3 Tpex IJIaB €ro Tpyda IMOCBSIICHBI
COIIMOJIOTUYECKOMY U I0pUINIECKOMY aceKTy ITpaBoHa-
pYUICHUST M HET HU OIHOTO Taparpada o mpaBoMepHOM
TOBEIEHUM.

OTtnenbHbIE MCCAENOBATEIM OTOXAECTBIISIOT I0PH-
JYECKYI0 OTBETCTBEHHOCTh C Haka3zaHueM. H. C. Ma-
JIEMH OTMEYAET: «...HaKa3aHWe — 3TO U €CThb OTBETCTBEH-
HocTh» [12, c. 30]. dpyrue aBTOpbl paccMaTpUBaIOT
IOPUINYECKYI0 OTBETCTBEHHOCTh KaK IMPaBOOTHOILIEHUE
MEXIy TocyaapCTBOM M TIpakKIaHUHOM, IMPU KOTOPOM
rocyaapcTBO B JIMIIE CBOMX OPTaHOB MMEET IpaBO HaKa-
3aTh MIPaBOHAPYIIMTENISI, a OH 00sI3aH IpeTepIieTh Ha-
KazaHue. Hampumep, Takoil MO3ULIMU TPUIEPXKUBAIICS
A. T1. ®edenos, onpenensist OPUINIECKYIO OTBETCTBEH -
HOCTb KaK «CBOMCTBO OOIIIECTBEHHOTO OTHOILIEHUSI, KO-
TOpOE TPOSIBJISIETCS B IeSATEIBHOCTU CyObEKTa IpaBa 1
BBIpaXKaeTcsl B OCO3HAHWM WJIM BO3MOXHOCTU OCO3Ha-
HMSI COLIMAJIbHO 3HAYMMBIX TOCJIEACTBUI CBOUX IEii-
CTBUIi, HETaTMBHAsI OLlEHKA KOTOPBIX OMpeAesisaeTcsl B
HOpMax MpaBa 1 peajn3yeTcsl OpraHaMu rocynapcTba B
MPOLIECCe PErYJIMPOBAHUS U OXPaHbI OOIIIECTBEHHBIX OT-
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HOILIEHUU, UCXOSI U3 I0pUANYECKUX (DYHKIUI TON WUu
WHOI oTpaciu npasa» [13, c. 51]. OtaenbHbIe KCCIEn0-
BaTeJIM pacCMaTPUBAIOT IOPUANYECKYIO OTBETCTBEHHOCTh
B paMKax CYIIECTBYIOIIMX IPaBOBbIX KaTeropuit. OHU
TPaAKTYIOT €€ KaK OXpaHUTEJIbHOE IMTPABOOTHOIIIEHUE, KaK
creluduIecKyo I0pruanyeckyto 00si3aHHOCTh, KakK pea-
JIN3ALIMI0 CAaHKIIWIA TIPaBOBBIX HOPM U T. 1. [ 14, c. 136].
YKazaHHBIE BBIIIE IMOIXOAbI K TOHUMAHUIO I0pyande-
CKOI OTBETCTBEHHOCTU B HACTOSIICE BPEMSI BOCIIPUHM-
MalOTCSl ¢ U3BECTHOM J0Jieil KpuTuyHocTu. PaccMoTpum
0003HaYEHHbIC TO3MLMKU K TOHMMAHMIO IOPUAMYECKOM
OTBETCTBEHHOCTU OoJsiee AeTaJbHO. bosbllasi yacTb aB-
TOPOB CBOIWT IOPUIMYECKYIO OTBETCTBEHHOCTh K TOCY-
JApCTBEHHOMY MPUHYXICHHUIO. DTO CBSI3aHO C TEM, UTO B
JINTEPAType T'OCYIapCTBEHHOE MPUHYXICHUE MOHUMAIOT
KaK «IpaBOBOE BO3JEHCTBUE, OCYILECTBISIEMOE OT UMe-
HM TOoCcyaapcTBa ero opraHaMu U JOJDKHOCTHBIMU JIMIIA-
MU B OTHOUIICHMM CYOBEKTOB IpaBa ITOCPESICTBOM BbI-
HECeHUST CIEIMAIbHOTO ITPaBONPUMEHUTEIBHOTO aKTa
U €ro UCIOJHEHUS C LEeJbl0 0OecrieueHsT HaiexKallero
MOBEJICHUST CYOBEKTOB B YaCTU MCIIOJHEHMWS UM CBOMX
IOpUAMYECKUX obsi3aHHOCTe» [15, c. 23]. TocynapcTBeH-
HOe TIpUHYXXAEHUE MpeACTaBIsieT co00i CBOEOOpPa3HYIO
CUCTEMY, B KOTOPOI pa3nyaloT TaKue ero BUIbI (Mephl),
KaK TpeBeHIMs, TMpeceyeHue, Iopuandeckas OTBET-
CTBEHHOCTh (MMeEETCSl B BUAY TOJBKO PETPOCIIEKTUBHAS)
U TIpaBOBOCCTaHOBJEHKE. M3 Bcex yKa3aHHBIX BUAOB I0-
CYIapCTBEHHOTO TPUHYXIEHUS TOJBKO OMHO, a MUMEH-
HO HakazaTeJbHOe MPUHYXIEHUE, BBIACJIECHO B CUCTEME
MpaBa Kak CaMOCTOSITEJIbHOE ITpaBOBOE OOpa3oBaHUE,
onpezesieMoe KaKk WHCTUTYT I0pUINYECKO OTBETCTBEH-
Hoctu [15, ¢. 23]. daxke eciu 10puaudecKylo OTBETCTBEH-
HOCTb TTOHMMATh TOJIbKO KaK HETaTMBHYIO (PETpOCIeK-
TUBHYIO), TO U B 3TOM CJTyJae €€ HeJib3s1 HU B KOeM Cilydyae
OTOXIECTBJISITh C TOCYTAPCTBEHHBIM (TOCYIapCTBEHHO-
MPABOBbIM) TIPUHYXIEHUEM M OMNPENC/sATh JIMIIb Kak
roCyIapCTBeHHOE MpUHYXAeHue. [TaBHBIA apryMeHT B
TI0JIb3Y 3TOTO CBOIUTCS K TOMY, YTO ITPUHYKIIEHUE KaK Ta-
KOBOE€ MOXET OBbITb MPUMEHEHO W K JIMIIaM, KOTOpbIE He
COBEpIIAIM HUKAKOIo nmpaBoHapyiieHus. B koHiie XX B.
E. B. UepHbIX KOHCTaTUPOBAJI, YTO B JIUTEPATYpe IOPUIU-
yeckasi OTBETCTBEHHOCTh M TOCYIapCTBEHHOE TIPUHYXIe-
HUE «HEePENKO JIMOO OTOXIECTBIISIIOTCS, TMOO, HATIPOTUB,
MPOTUBOIIOCTABIISIOTCS». [IpUYMHBI 3TOTO YYSHBIN BUINAT
B CJICOYIOIIEM: «...IOPUIOMYECKAsT OTBETCTBEHHOCThb Yallle
BCEro omnpejessieTcsl yepe3 pasinyHbie hopMbl rocynap-
CTBEHHOIO TPUHYXIEHUS. DTO OOBSCHSETCS TeM, YTO
MpaBoBasi OTBETCTBEHHOCThb, KaK MPaBUJIO, paccMaTpu-
BaeTcs JIMILb B HEraTUBHOM acriekte» [16]. 1o MHeHMIO
B. E. YUepHbIX, «CBUIOETEILCTBOM, YTO OTBETCTBEHHOCTh
U TOCYIapCTBEHHOE IPUHYXIEHWE — HECOBIAAaloIIne
MOHSITHUS, CIYXUT TOT (hakT, YTO MOMEHT MPUBJICYCHUS
K OTBETCTBEHHOCTH TPAaBOHAPYILIUTE/SI M MPUMEHEHUE K
HEMY Mep ToCyIapCTBEHHOTO NMPUHYKICHUS PACXOISATCS
BO BPEMEHM. YCTAHOBJICHUE BUHBI M NPUBJICUEHUE K OT-
BETCTBEHHOCTH TIPEIILIECTBYIOT TOCYIapCTBEHHOMY ITPH-
HyxXaeHmo» [16, ¢. 550, 551]. Bo-TiepBbIX, BOIIPOC O TOM,
C KakKoro MOMEHTa HayMHaeTcs Mopuauyeckas OTBET-
CTBEHHOCTb, SIBJISIETCS TUCKYCCUOHHBIM M HE BXOOUT B

MpeaMeT Hallero ucciaenoBaHusl. Bo-BTOpbIX, 4TO B AaH-
HOM CJydae ropasio BaxHee, y HaC MHbIE MPeNCTaBICHUs
0 TEMITOPaJIbHOM Y COIepXKaTeJIbHOM acIekKTax COOTHO-
LIEHUSI KATeropuii «rocylapcTBEHHOE IMPUHYXIECHUE» U
«topyandecKasl OTBETCTBEHHOCTh». Ha camoM nesie Mephbl
MPEBEHLIMM ¥ MePbI TIPECCUCHMS! MPEIIIECTBYIOT PETPO-
CIIEKTUBHOM IOPUAMYECKOM OTBETCTBEHHOCTH — 3TO aK-
CHOMAaTUYHO, a IPAaBOBOCCTAHOBUTEIbHBIE MEpPhI VIS
JIMLIA, KOTOPOe HE3aKOHHO ObLIO MPUBJICYCHO K I0pPHIU-
YEeCKOM OTBETCTBEHHOCTH (HAIpuMep, YBOJEHO, OILITpa-
¢oBaHO, OCYXAEHO K JIMILEHUIO CBOOOIBI), HAOOOPOT,
TocJie, TI03TOMY B TIEPEeYMCICHUM MEP TOCYIapCTBEHHOTO
MPUHYXAEHUS MX JIOTUYHO CTaBAT Ha IOCJIEIHEe MeCTO.
Yto KacaeTcsi COOTHOIIEHUS IBYX IMOHATHUI 110 00beMY,
TO, C OTHOM CTOPOHBI, MPUHYXIEHKE B HECKOJBKO pa3
0oJIblIle, MOCKOJIbKY BKJIIOYACT HE TOJBKO PETPOCIEK-
TUBHYIO I0PUANYECKYIO OTBETCTBEHHOCTb, HO W JIpyTve
BbIlIeyKazaHHbIe Mepbl. C Ipyroii CTOPOHBI, K IOPUI-
YECKOM OTBETCTBEHHOCTH IIPUBJIEKAET HE TOJIBKO rocy-
JapCTBO U €ro OpraHbl, HO MU MYHUIIUIIAJbHbIE OPTaHBbI,
J000i1 paboronarenb (OUCLUILIMHAPHAS U MaTepu-
ajbHasi OTBETCTBEHHOCTB), MO3TOMY IO CYOBEKTHOMY
COCTaBy JaXe PeTPOCHEeKTUBHAsI IOpUAMYEcKasi OTBET-
CTBEHHOCTb IIIMPE TOCYIapCTBEHHOTO TPUHYXIEHMUS.
IIpy npu3HaHUM HATWYUS MO3UTUBHOM IOPUINIECKON
OTBETCTBEHHOCTHM 3TOT MHCTUTYT CTAHOBUTCS HaAMHOTO
LIMPe TOCYIapCTBEHHOTO TPUHYKICHUSI.

3aciIy>XMBalOT BHUMaHUS BBIBOJIBI, K KOTOPHIM TTPH-
wen B. E. YepHbIX, cpaBHUBasi MPaBOBYIO OTBETCTBEH-
HOCTb C TOCYyIapCTBEHHBIM MPUHYXIEHUEM:

«...BO-TIEPBBIX, OHM MOTYT COBIIaJaTh Ha OIpele-
JICHHBIX 3Tarax peaju3alnuu (Mpu MpUBJIeUYEHUM JIMIA K
OIHOMY M3 BUJIOB PETPOCIIEKTUBHOW OTBETCTBEHHOCTH 1
MPUHSTUAM TIpaBONIpUMEHUTeNbHOrO akTa. — E. I1., A. I),
HO CTaBUTb MEXIY HUMU 3HaK PaBEHCTBA HEJIb3SI;

BO-BTOPBIX, B IPAaBOBOM OTBETCTBEHHOCTU JIE€MO-
KpPaTMUYECKOro OOIIeCTBa TOCYIapCTBEHHOE TPUHYX-
JIeHUe He SIBJISIETCSl TJIABHBIM 3JIeMeHTOM (T1ojiaraem,
YTO €XEroJHOe COBEepIlIeHNEe OOJIbIIOT0 KOJIMYECTBa
npectyrieHuii B ®PT, ®paniuu, CIIA u psine apyrux
CTpaH, KOTOPbIE TPAJAUIIMOHHO MPUHATO CYUTATh AEMO-
KpaTUYECKUMHU, U COOTBETCTBYIONINE MPUHYAUTEIbHbBIE
Mepbl TOCYIAapCTBEHHBIX OPraHOB OIIPOBEPraloT JaH-
Hblii BeiBoA. — E. I1., A. I'). TaKOoBbIM BBICTYIIa€T OCO-
3HaHHAasl YOeXXIEeHHOCTh OOJIBIIMHCTBA TPaXaaH B He-
00XOIMMOCTH COOJIOCHUS 3aKOHOB, TJTyOOKash TUYHAs
OTBETCTBEHHOCTh 3a COCTOSIHME 3aKOHHOCTU U IIPaBO-
MOpsIIKa B cTpaHe (C TUM MOXHO COTJIACUThCS, TaK KaK
rpaxknaHe TaKUX CTpaH, HallpUMep, YacTo COOOIIAIOT
0 Pa3IMYHbBIX MMPAaBOHAPYIIEHUSX; IMPOTECTYIOT ITPOTUB
npousBoJjia win 6e3neiictBus noavuuuu. — E. I1., A. T.),
3a MEepPCIEeKTUBY OOIIECTBEHHOTO pPa3BUTHS, CO3MAaHUE
MPaBOBOI'0 rOCyIapCTBa;

B-TPETbUX, MPaBOBasi OTBETCTBEHHOCTh B €€ IMO3U-
TUBHOM M PETPOCIIEKTUBHOM MPOSBICHUSIX HAXOIUTCS
MOJ, 3allIUTON rocyaapcTBa (HaBepHOE, MO OXpaHOU U
3alMTOM rocyJapCcTBa MOJKHBI HAXOMUTHCS OTpee/IeH-
Hble Oj1ara, IIEHHOCTU — IpaBa U CBOOOIBI YeloBeKa 1
rpaxaaHrHa; TOCyIapCTBeHHAs, BOEHHAsT, KOMMepJecKast
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M WMHAas TaliHa M T. T1.; CaM e MHCTUTYT PETPOCTIEKTUBHOM
JOPUINYECKON OTBETCTBEHHOCTH — 3TO OAMH U3 3JIEMEH-
TOB JaHHON oxpaHbl U 3auuThl. — E. I1., A. I'). U ecnu
MMO3UTUBHASI OTBETCTBEHHOCTh PACIIUPSIETCS U YKPETLIsi-
eTCsl, TO — BTOpasl B JajbHelIIeM OyaeT cyxkaThcs (Tak
JOJIKHO OBl OBITh, HO, K COXAJICHUIO, K IIPUMEPY, TPAHC-
HallMOHaJIbHAsI TMPECTYITHOCTb pPAcTeT, YCWJIMBAETCsS B
(mHaHCOBOM, MaTepUAIbHOM TUTaHE; MEXIYHAPOIHBINI
Teppopu3M ctai 6oJiee oraceH B XXI B. Mo cpaBHEHMIO €
yienmumM crojetueM. — E. I1., A. I')» [16, c. 551].

Takxe xoTenoch Obl OTMETUTH TOT (haKT, UTO €CJIU
MPOaHAJIM3UPOBaTh BHUIbl IOPUIMYECKOM OTBETCTBEH-
HOCTH, TO B JBYX (IMCUMIUIMHApHasi, MaTepHaJibHasl)
U3 ISTH BUIOB IOPUAMYECKONW OTBETCTBEHHOCTU TO-
CyIapCTBEHHOE TPUHYXICHUWE B TPaIUIIMOHHOM €ro
MMOHUMaHMM KaK BHeEIIHee BO3IEWCTBME OpPraHOB ToO-
cynapctBeHHol Biactu oTcyTcTByeT. Il. Il. Cepkos
3T0 OOOCHOBBIBAET TEM, UTO XOTSI MEpPbI I0PUINYECKOM
OTBETCTBEHHOCTHM M yCTaHABJIMBAaeT rOCYIapCTBO, HO B
psilie ciiydaeB TaKve BUIbI OTBETCTBEHHOCTH, KaK THC-
LMIUIMHAPHAS M MaTepuajibHasi, HACTyMNaloT Tepes pa-
boromaresieM, KOTrna BHEIIHEE BO3IEWCTBME OpPraHOB
rocyaapCTBEHHOM BJIacTU OTCYTCTBYeT [17, c. 43].

ITpu xapakTepucTUKe MOAXOAa, CBI3aHHOTO C OTO-
KIAECTBJICHUEM IOPUAMYECKON OTBETCTBEHHOCTH C
CaHKIIMEe, MBI BUOMM B HEM HEIOCTAaTOK, KOTOPBIi
3aKJIIOYAETCS B TOM, YTO TOHSITHE «CAaHKIMSI» CaMoO IO
cebe He SIBIISIETCS YeTKO OIpe/e/ieHHBIM B ITPaBOBOIA
Hayke. OmpeneneHue OPUINIECKON OTBETCTBEHHOCTH
yepe3 CaHKLMIO TPUIAeT eil cBoero poma abCTpakT-
Hble ouepTaHus. Tak, eciiv, Hallp¥uMep, pacCCMaTpPUBaTh
CaHKIIMIO KaK pa3pelleHue, yTBepXKIeHNEe, BhIpaXXeHUe
corjacusi, 0100peHue Yero-To, TO eCTh KaK «1a4y CaHK-
LIMW», TO OHAa B 3TOM cJlydae He BCerga COOTHOCHUTCS C
IOpUINYECKO OTBETCTBEHHOCThIO. Eciu ke paccma-
TPUBATh CAHKIIMIO KaK 3JIEMEHT IMPAaBOBOW HOPMBI, TO
OHa HE COBIAJaeT C MOHATHMEM CaHKIMM Kak obbema
HEOJIarONpPUSATHBIX TOCJIEACTBUI ISl TIPaBOHAPYILIMTE-
a4 [18, c. 279].

MHeHUs aBTOPOB, MPUAEPXKUBAIOLIUXCS TOW MMO3M-
LIWH, YTO IOPUANYECKast OTBETCTBEHHOCTb — 3TO CBOETO
pona Haka3aHMe, MPEICTaBISIOTCS HaM MPaBWJIbHBIMH,
€CJIM UCXOIUTh M3 TOTO, YTO WHCTUTYT IOPUAMYECKOI
OTBETCTBEHHOCTH MPEACTABIISICT COO0M OMWH M3 BUIOB
rocyaapCTBEHHOTO MPUHYXIEHMS, a UMEHHO — HaKa3a-
TeJIbHOE NpUHYXAeHre. Ho ciemyeT MOMHUTB, YTO 3TO
OTHOCHTCSI TOJIBKO K PETPOCIIEKTUBHOM I0PUINYECKOI
OTBETCTBEHHOCTH.

ABTOpBI, paccMaTpuBalOllde HOPUIAYECKYIO OT-
BETCTBEHHOCTb KaK IMPaBOOTHOILIEHUE MEXIY rocyiap-
CTBOM U TpaXTaHWUHOM, NPU KOTOPOM TOCYIapCTBO B
JIMIIE CBOMX OpPTaHOB MMEET IpaBO HaKa3aTh MPaBOHA-
pYLIUTENsI, a OH 00s3aH IIpeTepreTh 3TO HaKa3zaHUeE,
3a0BIBAIOT O TOM, YTO TIPABO BCETIa ONEPUPYET MPaBO-
OTHOLIIEHUSIMU CYOBEKTOB. Mcxoas U3 3TOro, mpocTo
CCBUIKM Ha TIPaBOOTHOIIEHNE HEIOCTaTOYHO, TPEOYIOT-
Csl XapaKTepUCTHUKU, BBIACJISIONINE TTPABOOTHOIICHNS
10 TI0BOY IOPUANYECKON OTBETCTBEHHOCTH U3 OOIIEit
Macchbl BCeX IpaBOOTHOIEHMI. Te ydeHble, KOTOpbIE

MpeiaraloT Takoe MOHMMaHWe IOPUIMYECKOM OTBET-
CTBEHHOCTH, HE TIPUBOISIT COOTBETCTBYIOIIUE XapaKTe-
puctuku [18, c. 280].

Hawm nipencrasnsiercst HanboJiee yiaqyHbIM OIpeeieHre
IOpUANYECKON OTBEeTCTBEHHOCTH, naHHoe [I. A. JIumuH-
CKMM, TIOXaJyil, CAaMbIM KPYITHBIM 3KcrepToM B Poccum
10 Pa3IMYHBIM aCIEeKTaM PETPOCIIEKTMBHON U TIO3UTHUB-
HOI 10pUINYECKOl OTBETCTBEHHOCTH. OH CUMTaeT, YTO
«IOpUIMYECKasl OTBETCTBEHHOCTb — 3TO IOpUAMYECcKast
00513aHHOCTh COOTIONCHUSI W UCIIOMHEHUsI TpeOOBaHUM,
MPeAyCMOTPEHHBIX HOPMOK TIpaBa, peau3ylolnascs B
MPaBOMEPHOM TIOBEIECHUM CYObEKTOB, OHOOpSIEMOM WU
MOOIIPSIEMOM TOCYIAPCTBOM, a B CJIydae ee HapylleHUsT —
00$13aHHOCTh TIPABOHAPYIIIUTEISI TIPETEPIIETh OCYXICHNE,
OorpaHMYEHME TIPpaB MaTEePUATLHOTO VI JITYHOTO XapaKTe-
pa u ee peanuzanuu» [19, c. 29]. laHHoe onpeneneHue, o
HalleMy MHEHHIO, TOBOJIbHO TIIYOOKO M TIOJTHO OTpakaeT
CYIIHOCTb IOPUINYECKOM OTBETCTBEHHOCTH, HO OHO, K CO-
>KaJICHMIO, HECBOOOTHO OT HEKOTOPHIX HEIOCTATKOB.

Cnenaem Tpu 3aMedaHusi. Bo-miepBbIX, HENpaBUIb-
HO Jie/IaTh aKIIeHT Ha MPaBOMEPHOM ITOBEICHUM JIMIIA
(3TO Bce paBHO, YTO IEepenyTaTh IIPaBOHAPYILIEHUE U Pe-
TPOCTIEKTUBHYIO I0PUAMYECKYIO OTBETCTBEHHOCTD), TaK
KaK 3TO OCHOBaHME MO3UTUBHOM IOPUIMYECKOM OTBET-
CTBEHHOCTU, HO He oHa cama. [1o HameMy yoexxneHUIo,
CYTb €€ 3aKJII0YaeTcs B IOOIIPEHMM 3a TaKOe IOBeJe-
HME, 0COOEHHO 3a aKTUBHOE ITPaBOMEPHOE MTOBEICHUE.
Bo-BTOpBIX, JaXe K PETPOCIEKTUBHOW HOPHINYECKOMN
OTBETCTBEHHOCTH MOXET IpUBJIeKaTh HE TOCYIapCTBO,
a J1000il paboTojaTeib HE3aBUCUMO OT (OpM CcO0-
CTBEHHOCTM, a TaKXXe MYHMUIIMIIAJIbHBIE OpraHbl BJia-
cty. B-TpeThux, OHU e MOTYT IOOIIPSTh TeX, KTO 3TO-
IO 3acjyXXUBaeT; KpOME TOro, MOOILIPeHWE Ha OCHOBE
JNEHCTBYIOIIMX HOPM IIpaBa MPUMEHSIETCSI, HaIpuMmep,
B CIIOPTUBHBIX KJIyOax (OHM BBICTYNAlOT B pOJivd pado-
TOmaTeNsl B OTHOLIEHUM CITOPTCMEHOB, TPEHEPOB, MEJI-
nepcoHaua u ap.), eaepauusx u T. n. B-4yeTBepThIiX, He
HaJ0 3a0bIBaTh, YTO IIPU PETPOCIIEKTUBHOI OTBETCTBEH-
HOCTU JIMIIIEHUSI U OTPaHUYECHUS] MOTYT HOCHUTH elle
OpraHM3allMOHHBIM XapakTep (JIMIIEHUE JUILEeH3UH,
aHHYJIMPOBAaHUE PETUCTPAllMU TIOJUTUYECKOW MapTUU
U T. 1.). JIy1s1 Hac BBIBOJ OYEBUAECH: HE Haa0 abCOJIOTHU-
3UPOBATh POJIb TOCYIAPCTBA B MPABOTBOPUYECTBE, IIpa-
BOINPUMEHEHUM, IOPUINIECKON OTBETCTBEHHOCTH M JIP.

B ropunuueckoii autepaType «IO3UTUBHYIO OTBET-
CTBEHHOCTh HAa3bIBalOT AaKTUBHOM, IE€PCIIEKTUBHOIM,
MMO3UTUBHO-YMEPEHHOM, TO3UTUBHO-aKTMBHOM, IO-
OLIPUTETLHOM, OTOXIECTBISIOT C YyBCTBOM J0JIra WIN
IopUANYeCcKoit 00si3aHHOCTBIO» [20, ¢. 22], a peTpocnek-
TUBHYI0O — HeraTuBHOU. O0a 3TU acreKTa BaKHbI IS
HOpPMaJIbHOTO (hYHKIIMOHUPOBAHUSI IIPABOBOM CHCTEMBbI
U MOBEJCHUSI MHAMBUIA U IESTETbHOCTH IOPUINIECKUX
JIMI] ¥ TOCYyJapCcTBa B paMKax Ipana.

MoOXHO TakXXe BCTPETUTh MO3MIIMKA aBTOPOB, SIBJISI-
JOIIMXCSI CTOPOHHUKAMU TOJIBKO PETPOCIIEKTUBHOM OT-
BETCTBEHHOCTH, MOTHBUPYS CBOIO TOUKY 3DEHMS TEM,
YTO 3aKOHOHATeJlb B HOPMATMBHBIX IPaBOBBIX aKTax
MO IOPUIMYECKON OTBETCTBEHHOCTHIO IMOApa3yMeBa-
€T 00sI3aHHOCTb CYObEKTa IpeTepIeBaTh BCSIKOTO poaa
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WMYIIECTBEHHbIE W JWYHOCTHBIC JIMIIEHUSI, Oyab TO
KOH(pUcKauusl MmyllecTBa, wrtpadbl J1d0 orpaHuye-
HME CBOOOIBI. MBI ITpuaepKruBaeMcsl APYroro B3rIsiaa u
CYUTaeM, YTO HEOOXOAMMO BBIIC/ISITH KPOME PETPOCIIeK-
TUBHON IOPUIMYECKOM OTBETCTBEHHOCTUM WM TMO3UTHUB-
HYyI0, TaK KaK €CJIM BHMMATEJbHO IPOaHaJIU3UPOBATh
3aKOHOAATeNbCTBO PMD, TO MOXHO 3aMETUTh TIPOSIBIIE-
HMSI HEe TOJIBKO PETPOCIIEKTUBHOM I0PUIMYECKOM OTBET-
CTBEHHOCTH, HO U TIO3UTUBHOI, KOTOpast 3aKJII04aeTCs
B 0003HAYeHUHU MPABWJIBHOTO ITOBEACHUS, ONpEaeIeH-
HBIX ACUCTBUIA, TO €CTh BCEr0 TOTO, YTO MOTHUBUPYET
M HampaBIsgeT YeloBeKa Ha 3aKOHOIIOCIYIIHOE IO-
BemeHue [6, c. 92]. Tak, Hanpumep, B cT. 191 TK P®
YKa3bIBAIOTCS TPUMEPHI IOOIPEHMsT paboTomaTeseM
paboTHHUKA 3a TPYI: «...pab0OTOAATENb MOOLIPSIET PAOOT-
HUKOB, TOOPOCOBECTHO MCIOJIHSIOIIMX TPYAOBbIE 00sI-
3aHHOCTU (OOBSBISET 01ar0JapHOCTb, BHIAAET IPEMMUIO,
HarpaxzuaeT LIEHHBIM ITOJapKOM, TTOYETHOM IpaMOTOI,
MpEACTaBIsIeT K 3BaHUIO JIy4IIero mo mpodeccun».
Cratbs 985 'K P® npenycmaTpuBaeT Bo3HarpaxieHue
3a ACCTBUE B YYXKOM MHTEpECe: «...JIUIIO, IEHUCTBUS KO-
TOPOTO B Uy>KOM MHTEpeCe MPUBEIU K TTOJTOXHUTETLHOMY
JUISL 3aMHTePECOBAHHOTO JIMIIA Pe3yJbTaTy, MUMeeT Ipa-
BO Ha TOJIydeHUEe BO3HATrpaXKIeHUsI, €CJIM TaKOe IPaBo
MPEAYCMOTPEHO 3aKOHOM, COIJIAIIEHUEM C 3aMHTepe-
COBaHHBIM JIMIIOM WJIM OOBIYasIMU JEJIOBOTO 000POTa».
VYK P® Takxke mpemycMaTpuBaeT ClIydau, HaIIpaBIIs-
JolllMe 4YeJloBeKa Ha IIpaBOMEpHOe IMoBencHue. Tak,
B npuMedyaHuu K cT. 126 YK P® ykasbiBaeTcs, 4To
«JIML0, J0OPOBOJBHO OCBOOOAMBILIEE ITOXUILIEHHOTO,
0CBODOOXKIAETCS OT YTOJOBHOW OTBETCTBEHHOCTH, €CJIN
B €TI0 ICUCTBUSIX HE CONEPXKUTCS MHOTO COCTaBa MPECTy-
mieHusi». TakuM o0pa3oM, B TIPUBEACHHBIX ITpUMeEpax
cTaTeil HOpMATHUBHBIX ITPABOBBIX aKTOB MBI YETKO BUIUM
MPOSIBJIEHNE TO3UTUBHOM OTBETCTBEHHOCTU. Takke
KOHUEITIIMIO TO3UTUBHOI OTBETCTBEHHOCTH (C TEMU WIIN
WHBIMU MOIU(UKAIUSIMU) MMOAAEPXKMUBAIOT pa3IndHbIe
yueHble-npaBoBeabl: 3. A. ActemupoB, b. T. ba3biies,
H. A. bo6poBa, H. B. Burpyk, B. A. EneoHckuii,
10. 1. Epemenko, T. II. 3paxkeBckasi, M. A. KpacHoB,
B. H. Kynpssues, B. A. Kyuunckuit, 1. A. JIunuHCKuUi,
E. A. JlykameBa, H. . Mary3oB, A. C. MopuoBel,
b. JI. Hazapos, Il. E. Hen6aitno, T. H. Pagbko,
B. M. Pyaunckuii, B. A. Pridakos, M. C. Ctporosuu,
B. A. Tapxos, E. B. YepHnix, A. I1. Hupkos, b. C. D63e-
eB, JI. C. fIBuuy, P. I SIryTsiH u mHorue npyrue [8, c. 22].
HeraruBHast (peTpoCIieKTHBHAs!) OTBETCTBEHHOCTD
MPU3HAETCSI BCEMU YYEHBIMHU KakK CJICICTBHME ITpaBOHa-
pyuieHus. Ee MOXHO Ha3BaThb KJIACCMYECKUM BUIOM
OTBETCTBEHHOCTH, CYILECTBYIOIIMM Ha MPOTSDKEHUM
THICSIYEJIETUIA — C TeX MOp KaK BO3HUKJIM TOCYIapCTBO,
MpaBo, 3aKOHBI ¥ TTPECTYMHOCTb. CMBICT HETaTUBHOM OT-
BETCTBEHHOCTU COCTOMT B TOM, YTO OHa OPMEHTUpOBaHA
Ha aHaJIN3 M OLICHKY TPOIIJIOrO MOBEACHUS CyObheKTa.
CienyeT OTMETUTD, YTO KATETOPUU «PETPOCIIEKTUB-
HOCTb» U <«IIEPCIIEKTUBHOCTh» — 3TO MapHBIC JIOTHYE-
CKHe KaTeropMH, KOTOpbIe HEpa3pbIBHO CBSI3aHBI U
XapaKTepU3YyIloT 00bEKT OTHOCUTEIBHO OYAyIero Judo
MPOILIOro. DTU TEPMUHBI TpelHa3HaYeHbl Ui 000-

3HAYCHUsI XPOHOJIOTMYECKOTO Psifia COOBITHIA, SIBIICHUIA.
Bcsikure mapHble JIOrMYecKre KaTeropuu, a B JaHHOM
cydyae 3TO PETPOCHEKTUBHOCTh M IEPCIEKTUBHOCTD,
OTPMIIAIOT IPYT ApYyra, Tak Kak OHU HE MOTYT B OTHO 1
TO X€ BpeMsI XapaKTepu30BaTh OJWH U TOT e OOBEKT,
KOTODBIiA B ONpee/IeHHbII MOMEHT BpEMEHM JIMOO Tep-
CIIEKTUBEH, JINOO PETPOCIIEKTUBEH.

PeTpocrnieKTUBHOCTh  IOPUAMYECKON OTBETCTBEH-
HOCTU BCerna SIBJISIETCSI CJICACTBUEM W HACTyIaeT I0-
cJie TOro, Kak COBepIIeHO MpaBoHapyileHue. Ecim ke
MBI 0OpaTMMCSI K CJIOBapsiM, TO MOXEM YBHIEThb, YTO
MEePCIIEKTUBHOCTb OMpeAeisieTcsl KaK CIIOCOOHOCTh
YCHEIIHO pa3BUBaTbCsA B OyayiieM. Takum o00pa3oM,
MEePCIIEKTUBHOCTb — 3TO Oyjyliiee I0pUINIECKOil OTBET-
CTBEHHOCTH, a PETPOCTIEKTUBHOCTh — 3TO €€ MPOIILIOoe.

Takum 00pa3oM, ONHO3HAYHON Ne(MUHUILIMU IOPU-
JUYEeCKOI OTBETCTBEHHOCTH B IPABOBOI JIMTEpaType He
CYILIECTBYET: MHOTHE TTPaBOBEIbI OCTAIOTCS Ha KOHCEP-
BaTUBHBIX MO3ULIUSAX OTPULIAHUS TTO3UTUBHON IOPUIU-
YECKOM OTBETCTBEHHOCTM, B B HEl JIUIIb OAMH M3
BUIIOB (OIHY U3 Mep) FOCyAapCTBEHHOTO IMTPUHYXACHUS,
HakKa3aHWs, HETaTUBHBIX CAHKLMI, OXpaHMUTEIbHBIX
MPaBOOTHOIIIEHUI U T. . Ho, 1o Hammm HabJtoaeHU-
SIM, YHUCJIO CTOPOHHMKOB JIBYXaCIeKTHOM I0pUINYECKOM
OTBETCTBEHHOCTH, BKJIIOYasi ITO3UTUBHYIO, B OTe4Ye-
CTBEHHOW I0OpUIMYECKON HAYKe HEYKIIOHHO BO3PACTAET.
ITo HameMy MHEHHIO, BECOMBII BKJaa B YKpEILICHHE
JaHHoro noaxona BHocuT . A. JIunuHcKuii, ero KoJ-
JIETH, YYEHUKHU U TTOC/IeI0BATEI!, B 1IEJIOM CJIOXKMBIIIA-
siCsl HaydyHasl 1IKoJla OpUINIECKOW OTBETCTBEHHOCTHU B
ToJNBITTUHCKOM rOCYIapCTBEHHOM YHUBEPCUTETE.

B3sB 3a ocHOBY ero onpezeeHue, TOTIOJTHUB U CKOP-
PEKTHUPOBAB, MBI 1AM CJIEAYIOLIEE MOHITHE: IOpUIAYe-
CKast OTBETCTBEHHOCTh — 3TO MPaBo JIulla Ha OM0OpeHue,
MOpaJIbHOE W,/ MaTepualbHOE ITOOILPEHNE Ha OCHOBE
JEMCTBYIOIIMX HOPM Y TIPUMHIIMIIOB TIpaBa 3a aKTMBHOE
MpaBOMEPHOE IMOBEICHKE B TEYCHUE OIPEIeIEHHOTO TIe-
pyona BpeMeHU (TTO3UTUBHBII, TEPCIIEKTUBHBIN acIeKT)
U 00SI3aHHOCTb TTPABOHAPYIIMTENS IIpeTepreBaTh orpa-
HMYCHUS, JIMIIEHMS] JIMYHOTO, OPraHU3allMOHHOTO U Ma-
TepUaJbHOTO XapaKTepa (HEraTUBHbBIN, PETPOCTIEKTUBHBIA
acnekT). CylIHOCTb IMO3UTUBHON IOPUAMYECKON OTBET-
CTBEHHOCTH, Ha Halll B3IJIs, 3aKJTF0YAeTCs B IOOILPEHUM
(Harpagax) 3a IMpaBOMEpPHOE IOBeIeHWE, OCOOEHHO 3a
JOCTVDKEHUS, YCIIEXH, TTOIBUTH, TePOMUYECKUE TTOCTYITKHU,
JOOPOCOBECTHBII TPYJI, OTIUYHYIO y4eOy U T. 1., a CYyTh pe-
TPOCIIEKTMBHOM OTBETCTBEHHOCTU — B Kape, HaKa3aHUH,
B TOM YMCJIe HEPEIKO OHa BhIpaXkaeTcs B mTpadax.
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COOTHOILIIEHUE NCTOKA ITPABA, UCTOYHUKA ITPABA 1 ®OPMbI ITPABA C ITO3ULINN

BOJIEBO¥ KOHIIEITIIVI ITPABOOBPA3OBAHIS

B crathe aHAIM3UPYIOTCS HEOOCTATKM MOHMCTHYECKOTO W IUTIOPATMCTUYECKOTO
ITOAXOMIOB K IpO0JeMe COOTHOIICHMSI MCTOYHMKA IpaBa M (opmbl mpasa. [Ipemia-
raercs JJormJeckasi KOHCTPYKIIMS B3aMMOICHCTBUS MCTOKA IIpaBa, NCTOYHMKA IIpaBa
1 (OpMBI TTpaBa KaK B3aMMOCBSI3aHHBIX U B3aMMOOOYCIIOBJICHHBIX CaMOCTOSITEIbHBIX
KaTeTOp1ii Ha OCHOBaHWM BOJIEBOI KOHIEIIIUY IIPaBOOOpa30BaHUSI.

Hcrokamu mipaBa OIpenesIsTioTCsI 0ObEKTUBHO CYIIECTBYIOIINE W BO3MECHCTBYIOIINE
Ha CyOBEKTOB IIPaBOTBOPUYECTBA MpaBooOpasyiomne ¢pakTopsl. MCTOUHMKOM IIpaBa sIB-
JISISTCST BHEIIHEee BBIpaxkeHMe (TPOSIBIICHE BOBHE) BOJIM CYOBEKTa IMPABOTBOPUYECKOM
JIeITeIBHOCT B MOMEHT IIPUHSITHS PEIlIeHUs 0 CO3MaHWI0O HOPM IIpaBa M 3aKperuie-
HHIO MX B paMKax olpeaeeHHoi dhopMel. [Tom ¢opmoit TpaBa moHUMaeTcs (hopMab-
Has ((hopMaM30BaHHAsT) 000JI0YKA CTPYIIIIMPOBAHHBIX IIPABOBBIX HOPM, HEOOXOIMMAs
JUTSL TIOCJIEAYIOIIeH pean3alivu IipaBa v ero TOJKOBaHUsI.

JIuneiiHas JornyecKast KOHCTPYKIIMS He COBITANAIONINX 10 CBOEMY 3HAYEHUIO U CO-
JICPXKAHUIO KATETOPUI «MCTOK IpaBa» — «MCTOYHUK MpaBa» — «popMa IpaBa» MOXET
OBITh MCITOJIb30BaHA [UISI MIOTCHIMAIBHON YHU(UKAIIUN TEOPETUICCKUX M IIPAKTHUC-

CKMX MO3ULUI 10 COOTBETCTBYIOLLIEH MpoOIeMaTUKE.

Karouesnte caosa: NCTOK TIpaBa, ICTOYHMK IIpaBa, ¢hopMa mpasa, OpMaIbHBIN HC-
TOYHHMK ITpaBa, MOHUCTUYECKHI MOIXO, IUTFOPATMCTUICCKUIA TTOAXO0M, BOISI CYObEKTa
MIPaBOTBOPYECTBA, BOJIEBast KOHIICTILIMSI IIPaBOOOPa30BaHMSI.

B TeyeHue OOCTaTOYHO [JIMTEIBHOIO BPEMEHU
OTe4YeCTBEHHasl TeOpusI MpaBa MUCCIeayeT MHOTOTPaHHYIO
Mpo0GJIeMy COOTHOIIEHWsI KaTeropuil «MCTOYHUK IpaBa»
u «popma mpasa». [Ipu 3TOM nepuoanyecku BCTpeya-
JOTCSI TIapaJoKCaJIbHbIe YTBEPXKIEHUsS HEKOTOPHIX aB-
TOPOB 00 OTCYTCTBUM NMPUHIMIUAIBHONW HAyYHOU IPO-
0JIeMaTUKKA B CAMOM COOTHOIICHUY 3TUX KaTerOpHid, 4YTO
OOBIYHO CBSI3aHO C ABYMSI OOCTOSITEILCTBAMM:

1) aBTOPBHI MMOJIAraloT, YTO UCTOYHUKY ITpaBa SIBJISIOT-
Csl CHHOHMMaMM 3JIEMEHTOB (BUIIOB, Pa3HOBMIHOCTENN)
MO3UTUBHOTIO MpaBa 1 MO3TOMY He JOJDKHBI pacCMaTpu-
BaTbCsl KaK CaMOCTOSITEIbHASI KaTeropusl I0pUCIIpyIeH-
LIWU, SBJISIACH IO CYLIECTBY HOPMATMBHBIMUM (haKTaMu
cyliecTBoBaHUs camoro npasa (no3uuus JI. Y. Tletpa-
xuukoro) [1, c. 191];

2) aBTOpbI CUMTAIOT, 4TO (popMa MpaBa HACTOJILKO
TOBTOPSIET XapaKTep U BHEIIHUE OYepTaHUs MCTOYHMKA
MpaBa ¥ HACTOJIBKO OJIM3KO OTCTOMT OT HETO IO BpeMe-
HM CBOETO TPOSIBJICHUS (BBIPAXEHMUS), UYTO PA3IMUUSIMU
MEXIy 3TUMHU KaTeropusiIMM MOXHO MpeHeOpeyb (I103U-
uwus C. JI. 3usca, M. U. baiiTiHa 1 1pyTvx CTOPOHHUKOB
MOHMCTHYECKOro nomxona) [2, c. 10; 3, c. 66—67]. Kate-
ropun «popma TpaBa» U «MCTOYHUK ITpaBa» BOCIIPUHU-
MaloTCSl B 3TOM CJIy4ae Kak, 1Mo CyTH, eNrMHOe 0003Have-
HUE «CIoco0a BbIpaXKeHUs IPaBOBOI HOPMbI» [4, c. 41].

B To ke BpeMsl, Kak ITOKa3bIBaeT aHaI13 HOBEHIIei
JIMTEpaTyphl MO JAHHOMY BOITPOCY, OCHOBHAsI Macca CO-
BPEMEHHBIX TEOPETUKOB IpaBa TaHHYIO0 Hay4YHYIO IPO-
0JIeMaTUKy COOTHOILIEHUST IIPU3HAET, HO B TO € BpeMs
MPOU3BOIUT M3BECTHBIC AUILIOMAaTUYECKHUE «pEeBEpaH-

*© Crmpun M. 10., 2018

CBI», OIpEHeNisisi, YTO YKa3aHHBIE KaTerOpUM B CTPO-
ro JIOTUYECKOM CMBICJe HEOOXOAMMO paccMaTpUBaTh
OTIEJIbHO, OJHAKO B CHJIY HEBBICOKON IMPaKTUYECKOM
3HAYMMOCTHU Pa3pabOTKU CaMOCTOSITeJIbHOM MpoOJIeMbl
MCTOYHMKOB IpaBa HEOOXOAMMO OOJjblliee BHUMaHUE
YIENSITh UMEHHO (DOPMaJIbHBIM €r0 UCTOYHUMKAM [5; 6].

ITono6Hast mo3uLus OTpaXaeT T. H. «IUTIopaJuCcThYe-
CKMI ITOIXO0I» K UICTOYHMKY IpaBa, KOrJa 3Ta KATerOpHsI
MOXET IIOHUMAThCSI M B UICTOPUIECKOM CMBICITE (TTaMSIT-
HUK MpaBa), U B UACATUCTUYECKOM 3HAaUeHUU (HemaTte-
pHabHBIe (PaKTOPHI TTPAaBOTBOPYECTBA), M B 3HAYCHUU
MaTepualbHOrO UCTOYHMKA MpaBa, Koraa peyb UAET O
cnelu@uKe COLMaTbHO-3KOHOMUUYECKUX OTHOLICHU
B 00I1IeCTBe, HA 0a3e KOTOPBIX MOSBJSIOTCS MPaBOBbIE
npeanvcanusi. HakoHel, OCHOBHOE€ BHUMaHUE B paMm-
Kax TakKoro Imoaxoja yaeasieTcsl KaTeropuu «popmajb-
HbIIi UICTOUYHUK IpaBa», KOTOpasi BOCOIPUHUMAETCS KakK
HauboJjiee yaayHas M BIOJHE CJIOXMBILIASICS B COBpe-
MEHHOI OTeYeCTBeHHOI 1opuandeckoit Hayke [7, c. 32;
8, c. 32—43].

ITmopanucTuyecKrii MoaAXol UMEEeT CBOU TOJI0XKMU-
TeJIbHbIC UepThl, IJIABHBIM 00pa30M CBSI3aHHbIE C BO3-
MOXHOCTbBIO MOJMCEMAHTUYHOTO BOCIIPUSITUS TEX CUII,
00CTOSITENBCTB U (PAKTOPOB, MO, BAUSIHUEM JTMOO HEMo-
CpeICTBEHHBIM BO3JAEMCTBUEM KOTOPHIX IpaBo 00pasy-
€TCsl M HAUMHAET MPOSIBISITL CBOU 0011e00s13aTeIbHbIE
HOpMaTUBHBIE CBOMCTBAa. B TO ke BpeMs, IO METKOMY
3aMeyaHuio B. A. PynkoBckoro, Takoil moaxon IO-
Ka3bIBAEeT, YTO UCTOYHMKU IIpaBa «IIpPOOJIEMAaTHIHO HE
TOJIBKO TIOABECTHU MO HEeKOoe o0lluee ompeaeeHue, HO

Cnupun Muxaun Opvesuu (smy@samaradom.ru), Kadenpa TeOpuu U UCTOPUM TOCyIapCTBa U MpaBa U MEeXXAyHApOIHOTO TpaBa,
Camapckuii HallMOHAJILHBIN MCcenoBaTelbckuii yHuBepcuTeT mMeHu akamemuka C. I1. KopomeBa, 443086, . Camapa,

MockoBckoe 1occe, 34.
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JaXxe TPEICTaBUTh B BUAE KAaKOTrO-TO €IMHOIO Kiac-
ca peHOMeHOB» [9, c. 25; 10, c. 73]. B onpeneneHHoit
CTEINEHM 3TO CBUICTEIbCTBYET O HEMOCTATOYHOM pa3pa-
0OTaHHOCTHM HayYHOU MPOOJIEMAaTUKU B JAHHOM BOTIPO-
ce (MMEHHO 3TUM BO MHOI'OM OOBSICHSIETCSI M3BECTHAast
«IUIIJIOMaTHsI» aBTOPOB), a TAKXKe — 0 Ype3MEePHOI MHO-
TO3HAYHOCTH COOTBETCTBYIOILIEH KATeropuu («MCTOYHUK
rpaBa»), KOTopasi TeM He MEHee yCTosiIach B paMKax OT-
€4YeCTBEHHON IOpUIMYECKON TepMUHONIOTUK. MMeHHO
MO3TOMY JaHHYI0 KaTeropuio MOXHO BCTPETUTbH B pa3-
JIMYHBIX (TDTIOPATUCTUYECKUX) TPAKTOBKAX: KaK TepBUY-
HBIIf ¥ BTOPUYHBII UCTOYHUK TIpaBa, KaK UIeaIbHbIA 1
MaTepUaIbHBIM UCTOYHUK TIpaBa, KaK TUITMYHBIA W He-
TUMMYHBIA MCTOYHMK TIpaBa, KaK TeKCTyaJbHBI 1 BHE-
TEKCTyaJIbHbII MCTOYHMK ITIpaBa, KaK pa3jIMYHbIC BUIbI
dopMalibHBIX ((hOPMaIBHO-IOPUANYECKUX) UCTOUYHUKOB
npasa. J{0BOJIbHO YacTO MOXHO OOHAPYKUTb U «TUTLIO-
MAaTUYECKYIO0» KOHCTPYKIIMIO «MCTOYHMK (hopma) mpa-
Ba», KOTOpasi OTpaxaeT KeJaHWe aBTOPOB IPEACTaBUTh
JKeJIaeMOEe COCTOSTHUE BHEITHMX (hOpM BBIpaKeHUST MpaBa
Kak IeCTBUTEIBHOE U, HA00OPOT, CYIIECTBYIOIIEE TIOJIO-
KeHUe Belllel B cpepe HOPMATUBHOTO TMPABOBOTO Pery-
JINPOBAHUST KaK JOJDKHOE COCTOSTHUE.

C 1enpio n36exxaTh MOBTOPEHUSI HEKOTOPBIX JIOTUYE-
CKHMX OIIMOOK, KaK MPeACTaBIsSeTCsI, OT MOHUCTUYECKOM
U TUTIOPAJIMCTUYECKOM MOJIeIeit BOCTIPUSTUS KATeTOPUU
«ACTOYHUK MpaBa» HEOOXOAUMO TMEpeuTH K JUHEHHOMN
CTPYKTYpe JIOTUYECKM B3aMMOCBS3aHHBIX KaTEeTrOpHIiA,
B KOTOPOW:

a) UICTOYHUK MpaBa OyIeT YETKO OTAEJIEH OT €ro Mo-
caeaytouei hopmal;

0) caMOMy MCTOYHUKY OyIeT MpeallecTBOBATh elle
OJlHa KaTeTOPUSI: «MCTOK MpaBa».

Jlorndeckast 1iemoYka «MCTOK IMpaBa» — «MCTOYHUK
npaBa» — «popMa IpaBa» IO3BOJIICT OTKA3aThCS OT
MHOTMX HETOYHOCTEH IIpW aHaju3e CaMOli IMPUPOIbI
BO3HUKHOBEHUS U peaau3alliu MPaBOBOTO PEryaupo-
BaHUs, a TaKKe oOpalllaeT BHUMaHKME KMCCIieIoBaTeieit
Ha WCTUHHYIO NPUYMHY BO3HUKAIONIWX Pa3HOIIACHiA
10 COOTBETCTBYIOIIIEH MpobIeMaThKe: pa3inire TUTIOB
MPaBOITOHUMAaHUs KaK METOMOJOTMYEeCKUX OCHOB ISt
BOCIIPUSITUST KAK UICTOYHMKA MpaBa, Tak U €ro MHOT000-
pasubix ¢opm [11, c. 29; 12, c. 75; 13, c. 68; 8, c. 8—21;
14, c. 143—144, 150; 15; 16, c. 35].

[Tpu 3TOM MPUHLMIIMAIBHYIO POJb IS CYIIECTBO-
BaHUS TaKOW JIOTMYECKOM IIETTOYKM UTPaeT KaTeropus
BOJIM, KOTOPasi, 110 CYTH, SIBJISIETCS CBSI3YIOIIUM 3BEHOM
MeXIy OOBEKTUBHBIM TI0 CBOEMY XapaKTepy MPOIECCOM
npaBooOpa3oBaHUs, MPOTEKAIOIIMM B Heapax oOlle-
CTBEHHBIX OTHOIIEHUWI, U CYObEKTUBHBIMM TIPOLIEAYpa-
MM TIPaBOTBOPYECKON AESTEIbHOCTY MapjaMeHTa, cyaa
etc. IO CO3JaHMIO COOTBETCTBYIOIIMX (popM mpaBa. Ta-
Kasl BOJISI MOXKET TOHUMAThCSI B IBYX CMBICJIaX, BO MHO-
JKECTBEHHOM (KaK KOJUIEKTMBHAs BOJISI HAllMW, Hapoja,
oblIecTBa, rocyaapcTBa) U B eAMHUYHOM (KaK MHAWBU-
nyajbHasl BOJISI CyObeKTa IMPaBOTBOPUYECKOM NesITENb-
HOCTH B Ka4eCTBE OpraHa rocy1apCTBeHHOM BJIaCTH WJIN
MECTHOT'O CaMOYIpaBJIeHUs JTMOO JTOKHOCTHOTO JIMIIa
TaKOTO OpraHa).

TeM caMbIM UCTOK MpaBa MpeACcTaBiIsieT cOOOM He UTO
MHOe, KaK (hakTOp OOBEKTUBHOIO IMPaBOOOPA30OBaAHMS
(«axTop, yyacTByOlIMil B 00Opa3oBaHUM TpaBa») [17,
c. 345], moHMMaHue KOTOPOro (M OTHOIIEHUE K KOTO-
POMY) ITOJTHOCTBIO 3aBUCUT OT TUIIA BOCIIPUSATUS ITpaBa
uccaenosareseMm. C touku 3peHus T. B. KamaHuHoi,
HWCTOKHU MpaBa — 3TO «OOCTOSITENLCTBA, OOYCIOBUBLIUE
MOSIBJIEHUE TIpaBa U ero JeCTBUE; ...B KAYECTBE NCTOKA
MpaBa Mbl MOXEM pacCMaTpUBaTh OOBEKTUBHYIO peasib-
HocTh» [18, c. 125]. Cuctema Takux UCTOKOB ((hakTo-
DPOB MPaBOTBOPYECTBA) OKA3bIBAET U3BECTHOE BIUSHUE
Ha CyOBbEKTOB BOJIM, YIIOJTHOMOYEHHBIX BbIPa3UTh €€ B
IOPUINYECKUX HOPMaxX M 3aKpEeNuTh 3TH HOPMBI B CO-
OTBETCTBYIOIIMX HOPMATUBHBIX TOKyMeHTax. [Tpu aTom
cama 1o cebe Boss (B kayecTBe Ding an sich) He sBJs-
€TCs MCTOYHUKOM ITPABOBOTO PEryJMpOBaHUsl, HO BbI-
cTynaeT HeoOXOIUMBbIM (YHIAMEHTOM [UJISI CBOETO Xe
pa3BUTUS (IBUXKEHUS OT CyObEeKTa MPaBOTBOPUYECTBA K
OOIIIECTBY) U NMpeACTaBACHUS BOBHE (JJ1sI TOHUMAaHUS ee
xapakTtepa). Jluiib Haauyue YrnoJHOMOYEHHOIO CyOb-
€KTa, HAlEJICHHOTO TaKOW MpaBOTBOPUYECKOW BOJIEH,
JaeT OCHOBaHUE Mpearoaratb €é¢ COOCTBEHHO OpUAN-
YyecKoe 3HauYeHuUe.

Kak nucan B cBoe Bpems H. M. KopkyHOB, «00111
WCTOYHUK TIpaBa €CTb CYOBEKTUBHBIA pa3yMm, WJIU...
cyObeKTUBHOE co3HaHue. Bce npyrue akTopbl BiM-
SIOT Ha MPaBoOOpa3oBaHUE TOJBKO Yepe3 MOCPEICTBO
Halero co3HaHus. <...> OOluee coO3HaHWE €CThb JUIIb
CYMMUPOBaHUE CYOBEKTUBHOTO CO3HAHUS OTIECIbHBIX
audHocTeit. IloaToMy CcyObeKTHBHOE CO3HaHWE Meili-
CTBUTEJIBHO SIBJISIETCSI KaK Obl (hOKYCOM, B KOTOPOM CO-
cpeaoTaurBaeTcs AeiicTBHE BceX (haKTOpOB MpaBooOpa-
30BaHus» [17, c. 345].

TakuM obOpa3oM, caM MPOLECC MPOSBICHUSI BOBHE
TakoW BOJIM (IPOLIECC BOJIEBBIPAXKEHUS) BBICTYMNAET B
KayecTBe UCTOYHMKaA mpaBa. HampuMep, nipu oObsBie-
HUU T'OJIOCOBAaHUS B MapjaMeHTE MO MPOEKTY 3aKOHa B
OKOHYATEJIbHOW peJaKIMK caM CMBICI IOCenyrouiei
MPOLEAYPHI BBIPAXKEH B «OTKPHITUN» COOTBETCTBYIOIICH
BOJIA KaX/I0TO OTAEJbHOIrO JeIyTaTa U BCero 3aKoHoAa-
TeJIbHOTO OpraHa B 11eJioM. [1pu 3TOM BOJIsI BeIpaxaeTcst
BOBHE («OTKPBIBAETCSI») JOCTATOUHO OBICTPO, ipso facto
B T€YCHUE HECKOJBKMX MUHYT CYIIECTBYET MCTOUHUK
MpaBa B YUCTOM BUJE KaK MPOLECC BbIpAKEHUSI BOBHE
MPaBOTBOPUYECKON BOJIM YIMOJHOMOUYEHHOIO CYObEKTa.
ITocne Toro Kak BoJist BbIpaxeHa, MOJABOASITCS UTOTU I'O-
JIOCOBAaHUS, KOTOPbIE YTBEPKAAIOTCS U TEM CaMbIM 00-
JIEKaIOT yXKe BbIPAXKEHHYI0 BOJIIO B OIpe/ieSieHHYI0 (op-
MY, & UIMEHHO B (hopMy MPUHSTOIO 3aKOHA, KOTOPBIA
Jajee B yCTAaHOBJIEHHOM MOPSIAKE BCTYIAeT B CUJTY.

B acrnekTe paznnyeHus ICTOYHMKA MpaBa U (GopMbl
MnpaBa U 0COOEHHO MPUAAHUS UCTOYHUKY IpaBa COOT-
BETCTBYIOILIETO BOJIEBOTO XapaKTepa OTYETIMBO IMPOSIB-
JISIIOTCSI TEreJIeBCKME MOTHMBBI OIpENeeHUs] BOJIM Kak
MPUPOJBI TIpaBa U MPUPOIBI BCEr0 MPaBOBOIO PEryJyu-
pOBaHUS KaK CYOBEKTMBHON M CHCTEMHON yejioBeve-
CKOM ESITEIbHOCTH.

PaccmoTpuM aieMeHThl 0003HAYEHHOM JIOTUYECKO
LIEMIOYKM MO OTAEJbHOCTH.
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Hcroxk npaBa (origo iuris) mpeacrapisieT codoil camy
MPUPOJY IMPABOBOI0 PETYJIMPOBaHMSI, KOTOPYIO COCTaB-
JISIET YCTOMYMBO CYIIECTBYIOIIAs U BCAKUIA pa3 CyObeK-
TUBHO OTpe/esieMasi COBOKYITHOCTh pa3HOOOPa3HbBIX
npaBooOpasyoiux GakTopos. aHHbIEe (hakKTOpbl IO
OTHOIIICHUIO K MPUPOJIEC CaMOro YeoBeKa 1 o0IIecTBa
MOTYT MMETh JMOO BHEIIHUI XapakTep (KJIMMarT, reo-
rpauueckoe MoJjioxkeHue, sI3bIK OOLIeHUs), OO BHY-
TPEHHIOIO TIpUpoay (CO3HaHUE JIIoAeH, MCUXUKa YesI0-
BeKa, YCTOWYMBBIE TUITBI I MOJIEJIN TIOBEIEHMUS).

HMctoxk mnpaBa oka3biBaeT OOBEKTUBHOE BO3IEii-
cTBUe Ha (OPMUpPOBaHWE M BUIOWM3MEHEHUE BOJIM
cyOBeKTa MpPaBOTBOpUYECKOM aesTenbHOcTU. Hampu-
Mep, COLMaTbHO-9KOHOMUYECKNE MpaBooOpasylolme
(hakTOpBI U KX 3JEMEHTHl BO MHOTOM OIIPEICIISIOT IMO-
JINTUYECKUE MO3UIIMU TlapiaMeHTa (ObITUE Oonpeness-
€T CO3HaHue).

HaHHas1 KaTeropus yKa3blBaeT KaK Ha KOHKPETHBII
MyTh TPOMCXOXACHWS HAIMOHAJbHOIO IIpaBa, TaK W
MOAYEPKUBAET 1IEJIOCTHOE 3HAaUeHNUE TeHe31ca IIPaBoOBO-
TO PeryJMpoBaHMsl, OKa3bIBaeT BIMSHUE Ha BOCIIPUSITUE
U TIoCJieAyIoliee pellieHre PodIeMbl MapTUKYISIPHOTO
U cocjioBHOro npasa. McTok npaBa 00beKTUBHO 00Opa-
3yeTCs B pycJie YCTOMYMBBIX 3aKOHOMEPHOCTE! B peayin-
3allMU U Pa3BUTHUM PETYIMPYEMbIX OTHOIICHWI B 3HaUe-
Huu: 1) UX NOSIBICHUS; 2) Pa3yMHOIO OOBSICHEHUS MX
CYLIECTBOBaHUS; 3) BBISICHEHUSI CMbICJIA (CMBICJIOB) MX
COLIMAJILHOTO BhIPaXKEHUS.

HMcroku mpaBa Kak ¢hakTopbsl MpaBOOOpa3oBaHUS
TakxXe MOTYT 00J1agaTh KaK OOBbEKTUBHBIM, TaK U CYyOb-
eKTUBHBIM XapakTepoM. [Ipr 3TOM BaXXKHO OTMETUTD UX:
1) rmobanbHOE, MOACTYAHOE BO3AEHCTBUE HA COLIMATIb-
HbIE CBSI3U U 2) TOYEUHOE, CIOKETHOE BIMSIHUE Ha Kave-
CTBO MOCJIENYIOIIEro MPaBOBOTO PETYJIMPOBAHUS KOH-
KPETHOTO COIIMAIbHOTO B3aUMOCHCTBYSI.

IIpu 3TOM CTeneHb CYOBEKTUBHOM MO3HABaEMOCTHU
MCTOKa IpaBa (Kak MpaBuiIo, He 001analonias BRICOKMM
3HAYeHWEM) OTpaXkaeT M3BECTHYIO CIIOPHOCTH BOIIpOCa
00 MCTOKE MpaBa Kak IPaBOBOIi, a HE COIIMOJIOTMYECKOM
KaTeTOpUM.

Hcrounuk npasa (fons iuris) siBseTcsl CyObEeKTUBHO
0CO3HaBaeMoOil U 0OBEKTUBHO BhIpaxkaeMOl BOBHE BO-
Jiel KOHKPETHOTO cyOobekTa ImpaBoTBopyecTBa. Ha aTomM
YPOBHE IpaBooOpa3oBaHUE KaK OOBEKTHMBHAsI KaTero-
pust Ipeobpa3yeTcs B IPaBOTBOPYECTBO, B COMEPXKAHUMN
KOTOPOro OTYETJIMBO BBIpaXX€Ha BOJIA IAHHOTO CYOb-
ekTa. BaxkHO MOHMMATh, YTO TMOCIEYIONIee TOKYMEH-
TajbHOE ((popMasibHOE) 3aKpeTICHUE STON BOJIM OIpe-
JeJISIeTCSl He TUTIOM TOJKHOCTHOTO TTOJIOXKEHUSI TaKOTO
cyOBbeKTa, a UMEHHO THIIOM XapaKTepa BbIPAXKEHHOW Ta-
KHM CYOBEKTOM NPABOTBOPYECKON BOJIM.

NMeHHO B TaKOM CMBbICJIE Mbl MOXKEM TpPaKTOBATh
BOJIIO 3aKOHOJATeNIsl U €€ BbIpaXeHUEe B 3aKOHE, BOJIIO
CyIbM M €€ BBIpaXeHHE B CyJcOHOM IIpeleleHTe U
MPaBOBOi ITO3WIIMM, BOJIIO KOHTpareHTa IOroBopa W
ee BBbIpaXEHUE B COIEpXaHUU moroBopa. Heckosibko
OCOOHSIKOM CTOSIT JOJITOBPEMEHHO BbIpakaeMasi BOJISI
oOlecTBa U ee 3aKpelUieHWe B MPAaBOBBIX OObIYAsIX U
KOHCEHCYyaJlbHasl BOJSI CYOBEKTOB MEXIyHAapOTHBIX

OTHOIIICHUI U ee OTpakeHHWe B OObIYasX M JOroBOpax
MEXIYHApOIHOTIO IpaBa.

ITpMHIMIATEHO BaXXHBIM B 9TOM CMBICIIC SIBJISIETCS
ciaenywouiee 3amedaHue B. A. PynkoBcKoro: «...MCTOY-
HUKOM TIpaBa SIBJISICTCS BOJISI CyObEeKTa, MPaBOMOYHOTO
yCTaHaBJIMBaTh 00Ile00s13aTeIbHbIE MPaBOBbLIE Mpe-
nucaHus. OgHaKko AJisi TOro, YTOObI BOJISI MOIJia CTaTh
MpaBoOM, OHa JIOJDKHA OBITh BBIpakeHa B Hajulexkallei
opunnyeckoit dopme... Bonsg momxHa ObITh NMpU3HA-
Ha MCTOYHUKOM TIpaBa ewe 0o mozo (KypCcUB MOH. —
M. C.), KaKk OHa BOIJIOTUTCS B KOHKPETHbBIN 3aKOH WU
Ipyryio opMy mpasar» [9, c. 26, 27; 10, c. 74].

Bons mpaBoTBopsiliero cyobekTa SIBASETCS CBOE-
00pa3HoOil MenMaHOi U HEPBOM MOCJEIYIONIETO MpaBo-
BOTO PETYJIMPOBAHUS, TOCKOJIBKY Pa3BUTUE TPABOTBOP-
YECKOM JeSITeIbHOCTM B 3HAYEHWW BUIOU3MEHEHMS
BOJIU (M BOJIEBBIX CBOMCTB CYyOBEKTOB, €€ IMPOSBIISIO-
IIKMX) ompenessieT KaYeCTBO U CaMO KOJIMYECTBO (hopM
MnpaBa B KOHKPETHOM YCTOMYMBOW MPaBOBOU TpaavuLiu
W B OTIIEJIbHO B3SITOM HAlIMOHAJILHOM MPaBOBOM CUCTE-
Me. CienoBarebHO, pa3BUTHE BOJIM CYOBEKTOB MpPaBO-
TBOPYECTBAa YCTaHABJIMBAeT KayeCTBO OIpeaeSIeHHON
MPaBOBOI TpanuIMU (HAIIpUMep, TPAAULIUKM 3aKOHO1a-
TEJTBbHOTO KOAMMUIIMPOBAHHOIO TpaBa WIM TPaaulIuU
CyIIeCKOro MpeleIeHTHOrO MpaBa).

T. B. KamaHuHa nmoa MCTOYHMKOM MpaBa MOHMMAa-
€T «BOJIIO0 MTPABOTBOPUYECKUX CYOBEKTOB (Uepe3 KOTOPYIO
00BEKTUBHAS PEAIBHOCTD MPEJIOMJISIETCS B HOpMax Ipa-
Ba); ...pe3yJbTaT OCO3HAHUSI OOBEKTUBHBIX OOILECTBEH-
HBIX TOTPEOHOCTEl ITOCPEACTBOM Psiia TPAaBOTBOPYECKUX
npouenyp» [18, ¢. 127; 19]. Tem cambIM KaTeropusi «uc-
TOYHUK IpaBa» BKJIIOYAET B ce0s1 CO3UIATEbHbII aCIEKT,
a TakKXe acleKT LIEHHOCTHBIN (OLIEHOYHBIN), KOTOPbIA
OIpee/sieTCs] BO MHOTOM KOHBIOHKTYPHBIMU TTPEIIIO-
YTEHUSIMUA CYObeKTa IIPaBOTBOPYECKOM ACSITETbHOCTU U
0COOEHHOCTSIMU OOIIECTBEHHOU OLIEHKU TOW COLMab-
HOW CUTyalluM, B KOTOPOI JaHHBIN CYyObEKT HAXOAUTCS.

Takum oOpa3om, BbIpaxkeHHE BOJM BOBHE KakK HUC-
TOYHUK ITpaBa 3aBMCHUT OT XapaKTepa M KadyecTBa IIpa-
BooOpa3yolux (akTopoB KaK HCTOKOB IPaBOBOTO
peryavpoBaHusi, BO3NEUCTBYIOIIMX Ha CyOBEKTOB, BbI-
paxaroIux 3Ty BOJIO.

®opwma npapa (forma iuris) MOXeT BBICTYIIATh B TPEX
acrekTax, a MMEHHO B KaYeCTBe:

1) cpeacTBa MOKYMEHTAJIBHOTO BBIpAXEHUsS HOPM
CcTaporo (HemeuCTBYIOIIEro B JaHHBII MOMEHT BpeMe-
HU) mpaBa (ius vetus);

2) cpencTBa MO3HAHWSI, BOCIIPUSATHUS M 3allOMMHA-
HHUSI HOPM COBpPEMEHHOTo (AeiicTBylollero) npasa (ius
novus);

3) ¢opmanbHoro (opMajlM30BaHHOTO) CpeacTBa
OOBEKTUBHOIO OTPaXEHMSI NEHCTBYIONIETO MO3UTUB-
HOTO MpaBa, HOPMbI KOTOPOT'O IMOAIEXKAT PUMEHEHUIO
JUTSL PeTYJIMPOBAaHMST COLIMAIBHBIX OTHOIICHUI (KITI04e-
BBIM MOMEHTOM 3[I€Ch SIBJISIETCSI BOBMOXHOCTb €IMHO-
00pa3HOUl CChUIKM BCeX MpaBONpPUMEHUTENENH Ha ycTa-
HOBJIEHHYIO0 HOpMY TMpaBa).

HetpynHo 3aMeTuTh, 4TO MepBbie ABa cMbIciaa hop-
MBI TIpaBa HOCST IO3HaBaTeNbHBIN Xapakrep (fontes
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cognoscendi) ¥ MO 3TOI MPUYKMHE YACTO OTPULIAETCS UX
opuanueckoe (HopmaTuBHOe) 3HaueHue [14, c. 147].
Tpetuii ke cMBICT yKa3bIBaeT Ha PeryjIsiTUBHOE (Ieii-
CTByIOLlEe, aKTUBHOE) colepxaHue ¢opMbl (fontes
agendi), T. €., COOCTBEHHO, Ha TO, pajJu 4yero Takas ¢op-
Ma co3faeTcs U AefCTBYeT (MMEHHO B 9TOM CMBIC]IE B
cBoe BpeMs M. H. KamycTuH nucai o 3aKoHe Kak o «3a-
KOHYEeHHOI HopMe mpaBa») [20, c. 139].

T. B. KamanuHoii (popMbl mpaBa onpenessioTcs: Kak
«(bopMbl 3aKperieHrst HopM npasa» [18, c. 124]. Takum
o0Opa3oM, chopma IpaBa SIBJISIETCS CPENCTBOM 3aKperuie-
HUSI U JOKYMEHTAJIBHOTO BBIPAXEHMS HOPUINIECKUX
HOpM, COepXalluX B cebe yXe BbhIpaXeHHYIo (OTpa-
JKEHHYIO) BOJIIO CYOBEKTa MPAaBOTBOPUYECKOM NESITENb-
HOCTM KaK MCTOYHMK Mpapa. Takke, ¢ TOYKM 3peHUs
Kamanunoit, ¢popma mpaBa — 3TO «pe3epByap, e Ha-
XOMSTCS IOpUINIECKUE HOPMBI; TO, U3 YETO MBI UYepriaeM
3HaHus o mpase» [18, c. 127].

ITo muenuto H. M. KopkyHosa u B. M. XBocToBa,
¢dopMbI TIpaBa TEXHUYECKU BbIpaxaloT co0Oi o00Iie-
00s13aTeIbHBII XapakTep TeX HOPM, KOTOpbie B HMX
3akperuieHsl [17, c. 343—344; 21, c. 83]. CnenoBaresib-
HO, NEHCTBYIOIIMM TPaBOM MOXKHO Ha3BaTh TOJBKO TE
YCTOMYMBO CYIeCTBYIOIIME (hOPMBI, HOPMBI ITpaBa BHY-
TPU KOTOPBIX TOCYAaPCTBOM 1 OOIIECTBOM MPU3HAIOTCS
00s13aTeIbHBIMU K UCITOJTHEeHUI0. TakuM o6pa3oM, 00sI-
3aTeJIbHOCTb SIBJISIETCS] CBOMICTBOM MMEHHO HOPM TIpaRa,
cozepXKalmuxcsl BHyTpy (opM IpaBa, HO He HAa0OOPOT.
W 3Ha4uT, 6GoJiee MpaBUILHBIM OYAET BhIpaXKeHUE «HOP-
MBI MpaBa, BbIPAXXEHHBIC B 3aKOHE, UMEIOT IOpUInYe-
CKYIO CUTY» (2 HE «3aKOH UMEET I0pUANIECKYIO CHITY» ).

MmenHo B TakoM cmbicie H. M. KopkyHoB onpese-
JsieT hopMy mnpasa («bopMy 00ObEKTUBUPOBAHUS IOPH-
JUYECKUX HOPM») KaK «IpU3HAK 00I11e00s3aTeIbHOCTH
HOPMBI... B JaHHOM OOIIECTBE U B JaHHOE BpeMs» [17,
c. 343, 344]. Ilpu aTom, ¢ Touku 3peHus B. M. XBocToBa,
«BO3HHUKAIOT U TIOJIy4aloT 00s13aTeJIbHYIO CHITY I0pHInYe-
CKUE HOPMbl» UMEHHO B paMkax ¢opM IpaBa, OCHOB-
HBIMU CPEAN KOTOPBIX aBTOP Ha3bIBaeT 3aKOH M OObIYAIiA,
a TakKe JOTOBOP MEXIy TOCylapcTBaMU B MEXIyHAPOJI-
HoM TipaBe [21, c. 83].

Hcxonst u3 31010, JIMHEMHAs! KOHCTPYKIIMS «MCTOKU
MpaBa» — «HMCTOYHWKU TpaBa» — «(popMbl TIpaBa» aaeT
BO3MOXHOCTb (hOpMHUPOBaHUs 60Jiee YSTKOTO MPEACTaB-
JIEHUSI O cCaMoii pUpoe 00s13aTeIbHOCTU I0PUINIECKIX
HOPM M 00111e00513aTeIbHOCTY HOPMAaTUBHBIX MPEAIKca-
HMI1 KaK Mpr3HaKa OObEKTUBHOTO MpaBa B 1ieJioM. Benb
B TaKOM CJIy4yae, MMesl B BUIy MMEHHO UCTOUHMKHM TTpa-
Ba (KakK CrocoObl BbIpaXKEHMSI BOBHE ITPaBOTBOPYECKOM
BOJIM COOTBETCTBYIOIIMX CYOBEKTOB) B KAUECTBE HOCUTE-
JIel 00111e00s13aTeIbHOI TPUPOIbI IOPUIUYECKUX HOPM,
CHCTEMBbI KOTOPBIX (hOPMHUPYIOTCS IION BO3MEHCTBUEM
TaKOW BOJIM, MBI MOXXEM UCXOAUTh U3 UX MPUHITUITHAAb-
HOTO BO3IEICTBMS Ha 00pa3oBaHUE MMEHHO TPYII HOPM
npasa, KOTopbie (B CUITy OOBEKTUBHON HEOOXOIMMOCTH)
cpasy e 00JIeKaloTCsl B ONpeAeeHHYIO0 000J10UKy (op-
Mbl IipaBa. CooTBETCTBYIONIME (DOPMBI ITpaBa (3aKOH, Cy-
JNeOHBbIN TpeleaeHT et al.) UMeloT B 3TOM cjydae JIMIIb
OIOCpEIOBaHHBIN XapaKTep, U UX dhopMaibHas 00s13a-

TEJIBHOCTh €CTh BCETO JIUIITL OTPaXXeHHE 00s13aTeIbHOCTH
TeX HOPM IIpaBa, KOTOPBIE yKe BXOIAT B MX COCTaB (T10-
CKOJIbKY «ITyCThIX» (hOpMaJIbHBIX 000JIOUEK MpaBa TaKXKe
HE MOXeET OBITh 10 OIPEeAe/IEHHUIO).

B TO Xe BpeMms, eciau NpUACPXKUBATHCS TPATMIIU-
OHHOT'O MOHMCTUYECKOro IOaXoia, CaMy MCTOYHUKH
(bopmbl) npaBa OyAyT HOCUTH MEPBUYHBIN (B CPABHEHUU
C HOpMaMHM TIpaBa), 00sI3aTeIbHBII K pean3aliuy yIio-
HOMOYEHHBIMU CYOBEKTaMM XapakTep, a comepKallue-
cs B HUX HOPMBI TpaBa, OYEBUIHO, OYyIYyT HYXKIAThCsl B
MPUAaHUM UM OOIIE00s13aTeIbBHOCTH CO CTOPOHBI TaKUX
HMCTOYHUKOB KaK (DOPM BHEIIHETO OOBEKTMBUPOBAHUS
npaBa. IMEHHO B TaKOM CMBICJIE, HAIIPUMeEP, paccyXaa-
eT 00 MCTOYHMKAX MEXIYHApOIHOIO IpaBa M3BECTHBIM
CIIEMATUCT B 00J1aCTH TEOPUM MEXIYHAPOIHOIO MpaBa
JI. T1. Anydpuesa [22, c. 42—44].

IMocnenoBarenbHOE paccMoOTpeHUe (B MOPSIAKE Tie-
peuuciieHust) (GopM AEMCTBYIOIIETO HAIMOHAIbLHOIO
IMO3UTUBHOTIO IpaBa, a TakXKe — IMpaBa MeXIyHapOIHO-
ro, KaK MpaBujo, CO3AAeT YIPOUIEHHYIO KapTUHY KakK
caMMX 3THUX (POpM, TPONMCTBEHHOE 3HAYeHUE KOTOPHIX
ObUIO oOlpenesneHo ut supra, TaKk M paccMaTpuBacMOu
Mpo0JeMaTUKN COOTHOIIEHUSI (OpM U HMCTOYHUKOB
npaBa. [Ipy 3TOM OUYEBMIHO, YTO Kaxkaas CO3MaHHast
U AeiicTByomias ¢opMa MmpaBa B 3HAUUTEILHOI CTerne-
HM OTpaXkaeT XapaKTep COOTBETCTBYIOILIETO0 MCTOYHUKA
MpaBa v I100aJbHO OMNpPeneaseTcs MHOXECTBOM (haKTo-
POB TIpaBOOOPa30BaHMs KaK MCTOKOB IPABOBOIO pery-
supoBaHusl. [lonoOHas cuTyaiuss MOXeT ObITh MPOWJI-
JIIOCTPUPOBAaHA CYIIECTBOBAHWEM B COOTBETCTBYIOIIUX
muporax MuUpoBoro okeaHa aicOeproB, HaaBOIHAs
YacTh KOTOPBIX COCTaBJIsIeT B cpenHeM 1/8 or mx mac-
CHUBHOM MOABOMHOM YacTu. M3y4ast cocTosiHME U pa3BU-
THE CTPYKTYpHI aiicbepra, Mbl Bceraa MOJIKHBI TTPUHU-
MaTh BO BHMMaHWE YCTOMYMBBIC MOABOMHBIC TEYCHUS,
KOTOpbIE YBJIEKAIOT aiicbepr 3a co0oil, B CHIIy YEro OH
MOXET IPeo10JIeBaTh MHOTHE COTHU KuioMeTpoB. Eciu
COOTHECTHM HaIBOAHYIO YacTh TaKOil JIEASTHOM TOpbI C
dopmamu mpaBa, a ee TOJBOJAHOE OKOHYAHUE — C HC-
TOYHUKaMU (IIPYX 3TOM TEUEHMS, OYSBUIAHO, OKAXKYTCS
MOJOOHBI MCTOKaM IpaBa), TO 3TO SIBJISIET OO0l 3a-
HUMAaTeJIbHYI0, HO TeM HE MeHee IOCTAaTOYHO IOCTO-
BEPHYIO KapTMHY COOTHOIICHUSI JaHHBIX KaTeropuil B
o0111elt TeopuM MpaBa, a TaKXKe Ha YpOBHE OoTpacjeii Ha-
LIMOHAJIBHOTO TTpaBa.

HeobxonyuMoe IUMHEHO-TOTUYECKOE pa3inueHUe
HMCTOKA TpaBa, UCTOYHMKA TpaBa U (hOopMbl MpaBa Oa-
3UpYyeTCsI Ha BOJIEBOIM KOHIIETIIIMU ITPaBOOOPA30BaHMS 1
MPaBOTBOPYECKOM NESATEIBHOCTA, apTYMEHTBI KOTOPOiA
BBIPA3UTEILHO MPENCTaBICHBI B COOTBETCTBYIOIIUX TPY-
nax T. B. Kamanunoii [18; 19], H. H. Borienko [23]
u B. A. Pynkosckoro [9; 10].

BaxkxHO TakKe OTMETUTh, YTO MPUHIIMITUATIBHOE pa3-
JIMYMe MUCTOYHMKA MpaBa M (OPMBI MpaBa CJIeayeT Mpo-
BOJIMTD U C YYETOM CYObEKTHUBHO-TEMITOPAJILHOTO KPUTE-
pyist: Hallle MpeacTaBieHrue 00 NCTOYHMKE MpaBa JOKHO
BCceraa MposIBJISATHCS B HACTOSIIIIEM BPEMEHU 1 OLIeHUBATh
BBIPAXKAIOIIYIOCS BOJIIO CyOBhEKTa PaBOTBOPUYECTBA 311ECh
U ceifyac, a mpeacTaBieHre o ¢opMme mpaBa (B CMbICIE
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ee yXe CBepIIMBIIETOCsS CO3IaHMsT) BCEraa OnpeaesieTcs
HaMM B IIpolIeaiieM, nepekKTHOM BpeMEHM.

TakuM 06pa3om, MOCTENEHHbIM 0TKa3 KaK OT MOHWCTU-
YECKOro, TaK 1 OT TUTIOPATUCTUIECKOTO TTOAXOI0B K COOT-
HOIIIEHHIO KaTeTOPHil «MICTOYHMK ITpaBa» 1 «(popMa IpaBa»
U JIBIDKEHUE B CTOPOHY IPM3HAHMSI MCTOYHMKOBOIO 3Ha-
YeHMsI BOJIEBOM COCTABJISIIOIIEH BCSIKOM MPaBOTBOPYECKOM
JeSTeJIbHOCTH, KaK TPEACTaBIIsIeTcsl, OylAeT CrocoOCTBO-
BaTh MOTEHIMAIBHON YHM(PUKAIMM HAyJIHBIX B3IJISIOB U
OIICHOK COOTBETCTBYIOIIMX KATEropHii, BBEICHUIO 3TUX
KaTeropuii B TEpMMHOJIOTMYECKUI KOPITYC JEHCTBYIOIIETO
3aKOHOJIATE/ICTBA M B KOHEYHOM UTOT'e ITOCITYKUT HEOOXO-
JIMMOMY COJTIVKEHMIO TEOPETUUECKUX 1 TIPAKTUUECKUX TT0-
3ULIMIA B chepe OLIeHKHM Tporiecca (popMUpoBaHMs HOpMa-
TUBHBIX CPEJICTB PETYJIMPOBAHUS COLIMATBHBIX OTHOILIEHU I
U UX TOKyMEHTATBHOTO ((hOpMaIbHOI0) 3aKpETICHMS.
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RELATION BETWEEN INITIAL SOURCE OF LAW, SOURCE OF LAW AND FORM OF LAW ACCORDING

TO WILLED LAW-MAKING CONCEPT

The author analyzes some limitations of the monistic and pluralistic approaches to the
problem of correlation between the source of law and the form of law. The logical construction
of interaction between the initial source of law, the source of law and the form of law as
interrelated and independent categories according to willed law-making concept is proposed.

The initial sources of law are determined as the objectively existing and affecting
subjects of law-making factors. The source of law is an external expression (outside
action) of the will of law-making activity's subject at the moment of making a decision to
create norms of law and fixing them within a certain form. As a form of law is understood
the formal (formalized) shell of grouped norms of law; this shell is necessary for the
subsequent realization of law and its interpretation.

This linear logical construction of the categories «initial source of law» — «source of
law» — «form of law» can be used to create potential unification of some theoretical and
practical positions on the appropriate issues.

Key words: initial source of law, source of law, form of law, formal source of law, monistic
approach, pluralistic approach, will of the subject of law-making, willed law-making concept.
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KOHCTUTYLHIMOHHOE IIPABO

@®YHKIIUA ITPE3UIEHTCKON BJIACTH B POCCUVICKOI ®EIEPAITNN

B cratbe paccmaTtpuBaroTcs ¢yakunn [IpesunenTta Poccuiickoit ®denepaiinu B CH-
cTeMe IMyOJIMIHOM BIIACTH, a TAKKe IIpenjiaraeTcs KiacCuuKaus JaHHBIX (PYHKITUIA.
Boinenena, BO-TIepBBIX, TpaJAMIMOHHAS IpeAcTaBUTENbcKass (GyHkums I[Ipe3umeHTa
Poccuiickoii @enepaiimu, BO-BTOPHIX, crienuduieckas ¢hyHKIMS raBel Poccuiicko-
IO rocyaapcTBa, CBSI3aHHasI C OCYIIECTBJIEHUEM KOOPIMHAIMU NEATeIbHOCTH OpPraHOB
ITyOJTMYHOM BJIACTH M apOUTpaXa IpH BOZHUKHOBEHUU IOJIUTUICCKUX KOHMIMKTOB.
B-tpetpux, BBImENAseTCS (DYHKLMS TOCYOAPCTBEHHOIO YIIPABICHUSI, OCYIICCTBIsIeMasT
crieliM(UIEeCKUMHM, TTPUCYIIIMMU TIPE3UIEHTCKOM BiacTi MeTonamu. IIpu atom mpen-
MPUHSATA MOMbBITKA Pa3rPaHUYUTh UCTIOJTHUTEIbHYIO U TIPE3UACHTCKYIO BJIACTh B IPO-
Iecce OCYIICCTBICHUSI TOCYTApCTBEHHOIO VIIPABICHUS C YKa3aHHEM Ha TO, 4TO K
KOHCTUTYIIMOHHBIM (DYHKIIMSM IIPE3UICHTCKOM BJIACTU OTHOCHUTCS MOIECPHPOBAHMUE
WCIIOJTHUTEIbHON BiiacTh. Ha ocHOBe aHanu3a (DyHKIMII aBTOp CTaThbW MPHUXOIUT K
BBIBO/Iy O CAMOCTOSITEJIbHOM MOJIUTUKO-IPABOBOM TIpupoae GYyHKIMI Mpe3nuaeHTCKON

C. A. Ocempos*

BJIaCTU, KOTOPLIC HECBOMCTBEHHBI MTHBIM BETBSIM FOCYZ[apCTBGHHOfI BJIaCTH.

Karouesnvte caosa: rocynapcTBeHHast BacTh, IlpesunaeHt Poccuiickoit Denepanum,
MPEe3UICHTCKAs BIaCTh, QYHKIIMU MPE3UICHTCKOM BJIACTH.

BrimesieHrne caMOCTOSTEIbHOM BETBH ITPE3UACHT-
ckoit Biactu B Poccuiickoit @eaepaliii OCHOBBIBACTCS
Ha (haKTUYECKH CHPOPMUPOBAHHOU B KOHCTUTYIIMOH-
HBIX TTapaMeTpax CaMOCTOSITEJIEHON (YHKIIMOHATbHOM
Harpyske, BbInoMHsieMoii IlpesmpentoM Poccuiickoii
denepaliivt B CHCTEME TOCYIapCTBEHHOTO YIIPaBJICHMSI.

BeTBb rocymapcTBeHHOM BJacTH TIPEACTABISIET CO-
0011 OpraHM3alMOHHO-IOPUANYECKYI0 TpaHCHOpMaLIUIO
OIpeAeICHHOW (PYHKIIMKA TOCYIAapCTBEHHOI'O armIapara
no ympaBjieHHI0 B obuiectBe [1, c¢. 235]. 1o MHeHUIO
B. E. YupkuHa, Kkaxmaasi BeTBb TOCyIapCTBEHHOI1 Bia-
CTU B €€ CTPYKTYpe MMEET 0COOYI0 poJieByI0 (PYHKIIMIO
MO rocyJIapCTBEHHOMY yIpaBieHuo [2, c. 84]. B atoit
CBSI3W aHAJIN3 BHEIIHUX IIPOSIBJICHUII BETBH IIPE3H-
JEHTCKOM BJIACTH TIPEAITONaracT M BBISIBIICHUE OCOOBIX
GYHKIIMI TPE3NISHTCKON BIACTH B CUCTEME BJIACTH, TO
€CTh LIEHHOCTHO-(DYHKIIMOHAJIBHOTO COACPXKaHUS TIpe-
3UIEHTCKOM BJIACTHU.

Heo6xonuMo OTMETHUTBH, YTO HAaMMEHOBaHWE <«KJIac-
CHYECKUX BETBEH TOCYJapCTBEHHOM BJIACTH» YKa3bIBaeT,
B TEpPBYIO odepenb Ha (PYHKIMOHAIBHYIO COCTaBJISIO-
IIYI0 WX JESITEIbHOCTH — 3aKOHONATEIbHYIO, UCIIOJTHM-
TEJIbHYI0 (MJIM UCIOJTHUTEILHO-PACIIOPSANTEIEHYIO) U
cynebHyto [2, c. 82]. HaumeHoBaHUe MNpe3nIeHTCKOI
BJIacTH (IMOJOOHOE HaMMEHOBAaHME B HACTOSIIEE BPEMsI
SIBJISICTCST HanOoJIee 9acTO UCIIOIb3YeMBIM B HAyIHOM JIN-
Tepatype [1, c. 240; 3, c. 326; 4, c. 252; 5, ¢. 473; 6, c. 264;

*© OcetpoB C. A., 2018

7, c. 154; 8, c. 11]) B 3TOM IJlJaHe MPOU3BOIHO OT HaU-
MEHOBaHUS TOCydapCTBEHHOM noJkHOocTU Poccuiickoit
Denepaniut 1 He PacKpbIBacT COAEpKATEIbHO JaHHOE
HarpaBJieH1e ToCyJapCTBEHHOro BiacTBoBaHUs. KakoBo
Ke (PYHKILIMOHAJIbHOE COoAepKaHue MPEe3UIeHTCKON BiIa-
CTU, OTJIMYAlOLLee €€ OT MHbIX BETBEil rocy1apCTBEHHOI
BJIACTU U MpUIAIOLIEE MPE3UAEHTCKOMN BJIACTU CaAMOCTO-
SITEJIbHYI0 3HAUMMYIO POJIb B CUCTEME roCyAapCTBEHHOTO
yrpaBieHus1?

Kaxk npaBuiio, noa (pyHKiMe MoOHUMAaeTCs AesTelb-
HOCTb, POJib 00BEKTa B paMKax HEKOTOPOil CHUCTEMBbl,
K KOTOpOi1 oH nmpuHaaiaexur [9, c. 890]. B cBa3u ¢ atum
BOMPOC O BbIAEJAEHUU (PYHKIIMI BETBU roCyIapCTBEHHOI
BJIACTU Ha MEPBbIN B3MISII MOXKET MOKA3aThCsl JOCTATOU-
Ho npocThiM. OnHaKo OoJiee THIATEIbHOE PACCMOTPEHUE
JAHHOTO BOIpOCa MPUBOAUT K Pa3IUYHbIM 3aTpyaHE-
HUSIM OOBEKTUBHOIO U CyOBEKTMBHOIO Xapakrepa. Uto
KacaeTcsl BbIWIEHEHHUs] W KiaaccUupUKauuu (GyHKUUA
npe3uaeHTcKoi Biactu B Poccumiickoit Denepanmu, To
JAHHBII BOIPOC MPEICTaBIIsIeTCsl BECbMa 3aTpyIHUTEIb-
HBbIM MO psSiAy MPUYMH, B TOM YMCJI€ BBUAY OTCYTCTBUSI
HOPMAaTUBHOM KaTeropuu (PyHKLUU MPUMEHUTEIBHO K
MNPe3UJEHTCKOM BJIAaCTH, HEOMPEeAeIeHHOCTU COOTHOILLIE-
HUsl (YHKUMIA C KOHKPETHBIMU MOJHOMOUYUSIMU TJIaBbI
rocyaapcTBa, a Takke yyactus I[1pesuaenra Poccuiickoit
Denepaniui B OTHCNBHBIX CIIYYasiX B OCYIIECTBIICHUH
(YHKUMI MHBIX UHCTUTYTOB MYOJIUYHOM BJIACTH.

Ocempoeg Cepeeii Anamonvesuy (sergey-lupus@mail.ru), Kadenpa rocynrapcTBEHHOIO U aAMUHUCTPAaTUBHOTO TpaBa, Camap-
CKUIT HAIIMOHAJIBHBIN UCCIIeNoBaTeIbcKnit yHuBepcuTeT mMeHu akanemuka C. I1. Koponesa, 443086, Poccuiickas ®emepanus,

r. Camapa, MockoBckoe 1iocce, 34.
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Bce 3T0 00BsSICHSIET OTCYTCTBUE CIOXMBIIEHCS TOK-
TPUHAIBHOU Kiaccubukaluu QYHKIUNA TPe3uaeHT-
ckoii Bractu B Poccuiickoit @enepanmu. ¥ KaxkIoro
HCCle0BaTeNs MPE3UIEHTCKOM BIaCTU MOXKHO OOHapy-
XXWTbh COOCTBEHHBIN MOAX0 K TOHUMAaHUIO MTPE3UACHT-
CKOM BJIACTU B COAEPKATEIbHOM ILIaHE.

K mpumepy, 10. A. Imutpuen, A. M. Hukonaes,
yKa3biBasi Ha CTAHOBJEHUE CaMOCTOSITEJIbHOW TIpe-
3UACHTCKOM BeTBM Biacth B Poccuiickoit Pegepa-
1IMY, aHAJIU3UPYIOT €€ CcolepxkaHWe, OrpaHUYMBasICh
B3aMMOOTHOIIEHUSIMU C MHBIMU BeTBIMU Bjactu [10,
c. 356—430].

B. H. CyBopoB, HEe MPOBOIs KECTKUX PaHULL Pa3JIU-
yusg Mexny (YHKIMSIMM WM TIOJTHOMOYMSIMM, BBIAEJISIET
cleaylole HarpapieHus nesteabHocTu IlpesuneH-
Ta Poccuu: 1) TpaauilMOHHBIE BJIACTHBIE MOJHOMOYMS
IJIaBbl TOCyAapcTBa; 2) yHKIMUMU TapaHTa U apOUTpa B
CHCTEME BJIACTU; 3) OCYILECTBICHUE UCIOJHUTEIbHON
BJIacTU; 4) yyacThe B OCYIIECTBICHUMU 3aKOHOJATENb-
HOI1 BiacTu; 5) pelieHue Wiu yyacTue B PellieHUU BO-
MpocoB HOPMUPOBAHUS CyIeOHBIX OPraHOB, ONpeeie-
HUM UX KaapoBoro coctana [11, c. 22].

E. U. Koznosa k ¢pyHkuusam Ilpe3uaeHTa OTHOCUT
rapaHTupoBaHue KoHCTUTYyLIMU, TIpaB U CBOOO Yesio-
BEeKa M IpaxJaHWHa, O0ecrieyeHUe LEeIOCTHOCTU Tocy-
JapcTBa, ONpene/ieHUe OCHOBHBIX HaIpaBJIEHWI BHY-
TpEHHEW W BHEUIHE! TIOJUTUKU, MPEeICTABUTEIbCTBO
Poccuu BHYTpU CTpaHbl U B MEXIYHApPOIHBIX OTHO-
meHusx. [TomuMo 3TOrO, B KauecTBe BaXKHOW KOHCTU-
TyliuoHHON ¢yHKuuu I[lpe3uneHTa BblAENsIeTCS 00e-
CrieyeHre OCYILECTBICHUS MOJTHOMOYUIA (heaepaibHOI
TrOoCyapCTBEHHOM BJacTy Ha Bceli Tepputopun Poccuii-
ckout denmepanuu [3, c. 379—383, 388].

E. U. KousomuH yTBepXaaeT, YTO B CUCTEMY OCHOB-
Hbix ¢yHkuuii [Tpesunenta Poccuiickoit Penepanun
BXOJSAT CJIEAYIOUIME HAIpaBJICHUSI €ro NesITeIbHOCTU:
OIpeNe/ICHUE OCHOBHBIX HAMpPAaBJICHUNA BHYTPEHHEW U
BHEILIIHEH TMOJUTUKMU, TOCYAapCTBEHHOE YIIpaBJCHUE,
yJyacTue B 3aKOHOJATEIbHOM Mpoliecce, KOHCOMUIALIMS
00111eCTBa U TOCYIapCTBa, MPEeICTaBUTEILCTBO Tocyaap-
ctBa [4, c. 252].

B Monorpacduu O. E. KyrapunHa obpalaercs BHU-
MaHU€e, YTO OCHOBHOM XapakTepucTukoit ctatyca IIpe-
3ufeHTa Poccuu BBICTYMaeT TO, YTO OH coYeTaeT B
cebe Ba KayecTBa: OpraHa rocygapCTBEHHOW BJIaCcTU U
JOJDKHOCTHOTO Jinia. I1pu 3ToM Kak opraH rocynapcrsa
OH BBIMOJIHSIET BO3JIOKEHHbIe Ha Hero KoHCTuTyuu-
et Poccun u 3akoHamMu (pyHKIIMM, a B Ka4eCTBE BBIC-
LLIET0 JOJKHOCTHOTO JIMIIAa OH BBIMOJHSET pa3uyHbIe
npeactaBuTesbckue GyHkuuu. B 06001eHHO# dhopMme
GYHKIMM TJaBbl POCCUICKOrO TrocyaapcTtBa chopmy-
snmpoBaHbl B ctathe 80 KoHcruryumu Poccuiickoit De-
Jepalunu U BKIIOYalOT B ceds1 pyHKIMM rapaHta KoH-
cruryiiuu Poccuu, rapaHta mpaB U cBoOOJ yejoBeKa
U TpaxdaHWHA, OXpaHbl cyBepeHUTeTa Poccuiickoi
denepalivii, ee HE3aBUCUMOCTUM M TOCYIApCTBEHHOM
LIETIOCTHOCTH, (DYHKLMIO 0OecIieyeHUsI COrjacoBaHHO-
ro (YHKIIMOHMPOBAHMSI W B3aMMOMAEUCTBUS OPraHOB
roCyapCTBEHHOM BIacTH, ompenesieHre OCHOBHBIX Ha-

MpaBJeHUI BHEIIHEN M BHYTPEHHEW MOJUTUKHU, A TaK-
Xe MpeAcTaBuTesbekue hbyHkuuu [12, ¢. 321—-340].
Takum 00pa3oM, B HayKe KOHCTUTYLIMOHHOTO Ipa-
Ba Poccuiickoii @epepaliuv 10 HACTOSIIIIETO BPEMEHU
HE CJIOXWJIOCh €IUHBIX LIEJOCTHBIX MPEACTaBIEHUNA O
(GYHKIMOHAIBHOM COepXXKaHUU MPEe3UIEHTCKOM Bia-
ctu. OpnHako OOJBIIMHCTBO KOHCTUTYLIMOHAIMCTOB
CKJIOHSIETCSI K MBICJIM O TOM, YTO KJIIOUEBOU B IUIaHE
JeTepMUHALIMU GYHKUIMI TPEe3UIEHTCKOMN BIACTU SIBJIS -
ercs MeHHO cTaThs 80 Koncturynum Poccuiickoit De-
Jaepauuu. Pasnenss B 11eJIOM JaHHBIN MTOAXO, TToJIaraeM
BO3MOXHBIM OTMETUTb, yTo [Ipe3unentom Poccuiickoit
denepaliii  OCYIIECTBIISIETCS 3HAYUTEJIBHOE KOJIMYe-
CTBO CaMbIX pa3HOOOpPa3HbIX QYHKIIMIA, KOTOPbIE MOTYT
OBITh CTPYKTYPUPOBAHBI CJAEAYIOIIMM 00pa3oMm.
Bo-nepBbiX, TpaAMIIMOHHON (QYHKIMEH IIaBbl Io-
cylapcTBa M IPEe3UISHTCKOM BJIACTU BBICTYyMHAeT Mpemd-
craBUTeIbCKas yHKIMS. B cooTBeTCTBMU C yacThio 4
cratbm 80 Koncturyiuu Poccuiickoit ®enepauun
IIpesunenT Poccuiickoit depepanin Kak IjiaBa Tocy-
napctBa npenctasisier Poccuiickyio @Denepalidio BHY-
TPU CTPAHbI U B MEXIYHAPOIHBIX OTHOLIEHUSIX.
Bo-BTOpHIX, rOpa3no 6osiee HACBIIIEHHON BhICTyMA-
€T NesSITeJIbHOCTh MPEe3UIEHTCKOM BIaCTU B paMKax MC-
MOJHEHUSI CBOMX crieluduueckux GyHKUMNA, KOTOPbIe
B HaykKe IpaBa 00O3HAYalOTCSl CJACOYIOUIMM O0pa3oM.
Tak, I B. llerreB BoiaensieT Tpu crietdbudeckue GyHkK-
LIMMA TIPE3UJACHTCKON BJIACTM — rapaHTUiiHas, apOu-
TpaxKHO-UHTeTpaTUBHAsA U KOHTpoJibHas. [apaHTuiiHas
GYHKIMS TpU 3TOM 3akjoyaercs B ToM, 4yTo Ilpesu-
neHT Poccuiickoit Denepanum — rapanT Koncturtyuum,
CYBEpPEHUTETa, HE3aBUCUMOCTM U TEPPUTOPUATbHOMU
LIEJIOCTHOCTM TrOCYAapCTBa, MpaB U CBOOOJ yeoBeKa 1
rpaxaaHuHa. ApOUTpakKHO-UHTErpaTUBHasl (YHKIIMS
OODBSICHSIETCSI HEOOXOIMMOCTBIO OOECIleUeHUs1 coria-
COBAaHHOTO B3aUMOJEMUCTBUSI, CTAOMIBLHOTO COTPYI-
HUYEeCTBa M €IMHCTBA BCEX BETBEW IOCyIapCTBEHHOM
Biactu. KoHTponbHast pyHKIIMS peanusyercs Mocpei-
ctBoM oTueTHocTu IIpaButenbctBa mepen I[lpesuneH-
toM Poccuiickoit Pepepaliuul, MPsSIMOro MOTYMHEHMS
psiia MUHUCTEPCTB U BeAOMCTB I1aBe Poccuiickoro ro-
cylapcTBa, a Takke oTMeHbl [1pe3nnenTom Poccuiickoit
®enepaniu HOpMaTUBHBIX akToB I1paBuTenbcTBa Poc-
cuu. B oTHoleHUM MapjaMeHTa KOHTPOJIb OCYIIECT-
BJIIETCSI B paMKax IpOLEAypbl MOAMUCAHUS 3aKOHOB,
[13, c. 156—158], peanmn3anuu npaBa BeTO. AHAJIOTNY-
HbIX B3r1s100B npuaepxupaetcsd u C. I. IlapeuuHa [8,
c. 13—15]. Cnenyer oTMETUTb, UTO CXOXHUE (DYHKIUU
MPe3UJEHTCKON BJIACTU BBLACJSIOTCS U DpaHIly3CKUMU
KOHCTUTYLMOHATUCTAMM, WCCIEAYIOIIMMU KOHCTUTY-
LIMOHHBIE Hayajia TOCylapCTBeHHO BiacTh Bo PDpaH-
LIMM, KOHCTUTYLIMOHHBIA OIBIT KOTOPOH ObUT aKTUBHO
HUCIOJIb30BaH M Tpu pa3padoTke KoHctutyuuu Poc-
cuiickoii @enepaunu. Tak, @. ApaaH ykas3bIBaeT, 4TO
Ipe3ugenT @paHIMY BEIMOJHIAET GYHKIIMU XPAHUTEIS
Konctutyuum, apoutpa u rapanra [14, c. 61—62].
B. A. Jlebenes u B. B. KupeeB ormeuaror, 4To
IMpesunent Poccuiickoit Penepaiiuym B POCCUICKOM
MOJIE/IN pa3le/ieHUusl BAACTH BBIMOJHSET YHKIUM M-
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pyxepa-apouTpa, BEICTyMas TP 3TOM KOOPAMHATOPOM
Bcell mpeoOpa3oBaTeIbHON NeATeIbHOCTU ITOCy1apcTBa.
B nononnenue x atomy I1pesunent Poccuiickoit Pene-
palMy rapaHTUPYET CTAOWMJILHOCTD IMOJTUTUYECKON CH-
cremsl [15, c. 132].

E. N. KosnoBa yTBepKaaeT, UTO NMPUHLIUI pa3ie-
JICHUS! BJIACTH IMpEeIoiaraeT HaInune Takoro opraHa,
KOTODBIi1 obecreyrnBaeT coriacoBaHHOe GYHKIIMOHU -
poOBaHMe Y B3aMMOJIEMCTBME OPraHOB rOCyIapCTBEH-
HOIl BiacTH, Bo3jnaraemoe Ha [IpesumeHta Poccum
[3, c. 378—383].

YacTh y4eHBIX OTCTaMBaeT UACI0 OCOOBIX MHTErpa-
TUBHBIX (YHKUMA TMpe3uaeHTCKOW BiaacTu. B 1enom
MX TTO3UIMS 3aKitodaeTcs B ToM, uyto [IpesuaeHt Poc-
cuiickoii @epepalinv BOILIOIIAET €AVMHCTBO TrOCyaap-
CTBEHHOI BJIacTH, O0ECIEYMBACT KOHCTUTYLMOHHO-
MPaBOBbIE MEXaHU3MBbl M COJIEPXKAaHUE Ie€HETHYECKOTO,
CTPYKTYPHOTO M (PYHKIMOHAJBHOIO THIIOB IIEJOCT-
HocTH rocymapctBa [16, c. 248; 17, c. 8]. IIpodeccop
b. C. D063eeB, obOpalias BHUMaHUE HA JOMUHUPOBaHUE
WHTErpallMoHHON (YHKIIMU TIPE3UIEHTCKO BIAaCTH,
TakXKe OTMeuYaeT HaJMuue y IaBbl Poccuiickoro rocy-
JapcTBa KOOPIMHAIIMOHHOM (DYHKIMM, MOCpeaHUYe-
ckoii (apourtpaxHoii) dbyHKUMU, GYHKIMU TOJUTHU-
YeCcKOro pesepBa, rapaHTUHHON (GyHKIIMU, DYHKIIMU
MPaBOBOTO pe3epBa, TocydapCTBEHHO-HOTapUaJIbHOM
dyHkuuum [18, c. 212—-2135].

M. A. KpacHoB oOpaiiiaeT BHUMaHKe Ha To, 4To [1pe-
suneHT Poccuiickoii Denepaliuu SIBASETCS UHCTUTYTOM,
MpenHa3HaYeHHBbIM, BO-TIEPBBIX, UISI TPaJIMIIMOHHO-
IO OJIMIIETBOPEHMS 3aBEPIICHHOCTH TOCYIapCTBEHHOM
KOHCTPYKIIMU, BO-BTOPBIX, IJISI TIPUHSTHSI OIEepaTUB-
HBIX Mep I10 3allUTe KOHCTUTYLMOHHOTO CTPOSI, TOCY-
JapCTBEHHOTO CYBEPEHUTETa, ILIEJIOCTHOCTU CTpaHHI,
a, B-TPETbUX, YTO OCOOEHHO BaXKHO, JJIsI HE3aBUCUMO-
ro MojuThuYecKkoro apourpaxa. Ilo ero MHeHUIO, CTaTyC
[JIaBbl TocydapcTBa IIpearioiaracT BHITIOJHEHUE (yH-
JaMEHTaJIbHON POJIM XPaHUTEIsT TOCYIapCTBEHHOCTH
U cTabuau3aropa MoJMTHYecKoil cucteMbl. [Ipu atom
MOJYC XPaHUTENsI TOCYIapCTBEHHOCTH BbIpaxkaeTcsl B
ero (yHKIMsIX BBICTyNaTh B KayecTBe rapanta KoHcru-
Tyiuu Poccuu, pas 1 cBoOO YesioBeKa U rpakaiaHUHa,
MPUHUMATh Mephl M0 OXpaHe cyBepeHuTeTra Poccuii-
ckoit Denepanuu, ee HE3aBUCUMOCTU U TOCYIapCTBEH-
HOM IIEJIOCTHOCTH, a TaKXe MpencTaBisaTh Poccuiickyro
denepalivio BHYTPY CTPaHbI U B MEXXAyHAPOIHBIX OTHO-
meHusIx. Moayc ke ctabuauM3aTopa MOJIUTUYECKON CH-
CTEMBI OTpaXkaeTcsl TIIaBHBIM 00pa3oM B 0OecIeYeHUU
COIJIaCOBAaHHOTO (YHKIIMOHUPOBAHMS W B3aMMOJIEH-
CTBUSI OPraHOB rocynapcTBeHHoM Biactu [19, c. 17—20;
20, c. 68—82]. IIpaBna, mpodeccop M. A. KpacHoB Tak-
K€ YKa3bIBaeT U Ha OIMACHOCTb MOMOOHOro (GyHKIIMO-
HaJILHOTO CTaTyca IVIaBbl TOCy1apCTBa, TO3UTUBHAS pea-
JIM3a1Ms KOTOPOTO BO3MOXKHA B YCIIOBMSIX, KOT/IA IIEJIbIO
CYILLIECTBOBAaHMUSI MHCTUTYTA TPE3UIECHTCTBA CTalu Obl
HUCKJTIOYUTEbHO LIEU W 3ala4yd 10 oXpaHe, 3alluTe 1
B CJlyyae HEOOXOIMMOCTH IO BOCCTAHOBJIEHUIO KOHCTH -
TYLIMOHHOTO CTPOsi. TOJIbKO B 3TOM Cily4yae, IO MbICIU
YY4EHOI0, MOXHO TOBOPUTh O MOUIMHHO HEUTpaIbHOI

BJIaCTU, obeperarmnieil KOHCTUTYLIMOHHOE roCyIapCTBO
OT KaTakjm3MoB [21, c. 69].

B. U. KaitHoB yTBep:XHaeT, 4YTO MHCTUTYT Mpe3u-
JEHTCTBA BBICTYIIaeT B KAYECTBE rapaHTa CTaOMIbHOCTU
pa3BUTUS OOIIECTBA, NEMCTBEHHOIO UHCTPYMEHTA OCY-
LLIECTBJIEHUS] OCHOBHBIX MpaB 1 cBo6oa. MMeHHO riaBa
rocyapcTBa CIOCOOCTBYET COXPaHEHUIO MPEeMCTBEH-
HOCTM BJIaCTH, MOAAEPXKAHMIO MPaBOMOPSAKAa B 00IIe-
cTBe U cobmoaeHuo Koncruryuuu [22, c. 12].

Takum 00pa3zoM, HECMOTPSI Ha TEPMUHOJIOTUYECKHE
pa3inyus B MPEICTaBIEHHBIX UCCIENOBAHUSX, B HAyKe
npaBa c(HOpPMUPOBaHBI OCTATOYHO TJIYyOOKHE IIpei-
CTaBJICHUsI O CIEIMaTbHbIX, HE TPUCYIIUX UHBIM BET-
BSIM BJIACTU, QYHKIIMSX MPE3UTESHTCKON BIACTH.

OnHako Ha 3ToM (GYHKIWU MPEe3UIeHTCKON BJIaCTU
He 3aKaHuyuBaroTcs. TpeTuii 010K GYHKIMEA Tpe3uIeHT-
CKOI BJIACTU, pealu3yeMbIX IJIaBOI POCCUICKOTO rocy-
JapCcTBa — TOCYyAapCTBEHHOE YIIPABJIEHUE B Y3KOM CMBbIC-
ne. TIpesunent Poccuiickoit @enepanuu B. B. Tlytun
JOCTAaTOYHO TOYHO OOO3HAYMWJ JaHHOE HalpaBjieHUe
nestenbHocTu [IpesupenTta Poccuiickoit Denepanvu.
Tak, B mociaanuu Ipesunenra Poccuiickoit @enepanmm
®enepanbHomy Cobpanuio ot 11.07.2000 orMmeuaetcs,
4TO TOJIBKO JEMCTBYIOIIMI I[JIaBa TOCynapcTBa BIpaBe
CTaBUTh IEepe/l OpraHaMM BJIaCTH MPOrpaMMHBbIE 3a1auu
U TOJIbKO Y HETrO €CTh peajibHasi BO3MOXHOCTb OpraHM-
30BaTh UX addekTrBHOe BhiNojgHeHue [23]. Hauboee
MOCJIeA0BATEIbHO U OOCTOSITEIbHO COOTBETCTBYIOIILIEE
GYHKIMOHAIBHOE COiep>XaHWe MPEe3USHTCKOM BIacTu
onucan M. T. becnansiii. [To MHEHUIO Y4€HOTO, UMEHHO
WHULMAaTUBHAS pacIopsaIUTeSIbHasl BlacTHasl NeSTeNlb-
Hoctb Ilpe3unenra Poccuiickoit denepanuu siBisieTcst
OCHOBHOM YacTbl0 €ro rocyqapCTBEHHO-BJIACTHOMN Je-
saTeibHOCTU. OHa BhIpaXkaeTcsl B Cleaylolux dhopmax:
IIpesunent Poccuiickoit Menmepanmy obpaimraeTcss K
®enepanpHoMy Cobpanuio Poccuiickoit Penepanyu
C €XErofAHbIMU TMOCAaHUSIMU O TOJIOXKEHWHU B CTpaHe,
00 OCHOBHBIX HaIlpaBJeHUSIX BHEIIHEH M BHYTPEHHEM
MOJUTUKU TocynapcTBa (ctatbs 84 KoHcTutyuuu Poc-
cum); [Ipesunenty Poccuiickoit @enepaiiuul MpuHaIe-
KWUT MPaBO 3aKOHOAATEJIbHON MHUILIMATUBLI (CTaThs 84
Konctutyuuu Poccun); oH HemocpeacTBEHHO PyKOBO-
mut paboroit [TpaButennsctBa Poccuiickoit Denepaivin
(myHKT «6» cratbu 83 KoHctutyuumn Poccuiickoit De-
Jepalnu) Mpu TOM YCIOBUM, YTO MPE3UACHTCKAS U UC-
MOJIHUTENIbHAS BJIACTU OTHE/SAIOTCS; IJlaBa rocyaapcTBa
MU30aeT MHOTOYUCJIEHHBIE YKa3bl KaK B MOPSIIKE BbITO-
HeHusl (peaepaabHbIX 3aKOHOB, TaK U MO COOCTBEHHOI
WHULMAaTUBE B paMKax MpUHaAIexXalyx rjaBe rocyaap-
CTBa MoJIHOMOUMH [24, ¢. 156—158]. B pamkax maHHOTO
(GYHKIMOHAJIBHOTO HAMpaBieHUs] AESATEIbHOCTU IMpe-
3UAEHTCKOI BJIaCTU HanboJjiee OTYETIMBO MPOSIBIISIOTCS
GYHKIMOHAIbHBIE OTJAWYMS MPE3UTEHTCKON BIACTU OT
BJIACTU UCITOJTHUTEbHOMA.

IIpodeccop C. A. ABakbsiH B paMKax JeTepMUHa-
LIMY BUJOB BIACTHBIX (DYHKIIMI ONpPEneviI, 4To (hyHK-
1IMg  PYKOBOACTBA  OOIIECTBEHHO-TIOJIUTUYECKUMM,
HapOJHO-XO3SICTBEHHBIMUA M COLIMAJIbHBIMU TPOLIEC-
camMu HauboJjiee CBOMCTBEHHA NMPUMEHUTENbHO K Poc-
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cnm Ilpesunenty Poccmiickoit denepanuu [25, ¢. 72],
a (byHKIIMS yripaBjieHUs, Mpearnoararoliias ornepaTus-
HOE€, TOBCEIHEBHOE PACCMOTPEHME BOIIPOCOB XO3Sii-
CTBEHHOM XU3HU, OoJiee XapakTepHa IJii OpraHOB KC-
TMOJIHUTEJIbHOM BJIACTH.

HcnonHutenbHas BAacTh, JaXe UCXOIsS U3 CEMaH-
TUKU TaHHOTO TePMMHA, IPU3BaHa B OOJIbIIEH CTENEHU
HCIIOJTHATh BOJIEBbIE MPOSIBJIEHUSI UHBIX Biacteid. [Tpe-
3UAEHTCKasl BIACTh B JAaHHOM CMbICJIE, OCYIIIECTBIsIeMast
B pamkax KOHCTUTYLIMM M AEHCTBYIOLIETO 3aKOHOZAA-
TeJIbCTBA, pean3yeT Mpexkae BCEro COOCTBEHHYIO BOJIIO.
MHble MHCTUTYTHI MyOJUYHON BIACTH HE BIIpaBe JaBaTh
nopyuyenus Ilpe3uneHty. EnMHCTBEHHOE UCKIIIOUEHUE
npenctasisger PenepanpHoe Cobpanue Poccuiickoi
denepanyu, onpenensolee napameTpbl GyHKIIMOHU-
pOBaHUS BCEW CHUCTEeMbl MyOJUYHON BJIACTH B paMKax
3aKOHOJATENbHOUN AesTeNbHOCTU. BMecTe ¢ TeM poJjib
IIpe3unneHTa B JaHHOM Cilyyae TakKe He CBOAMTCS K TeX-
HUYECKOMY UCITOJTHEHUIO MpeAnucaHuii denepaibHOro
3akoHoparens. [Ipexne Bcero HEOOXOAUMO OTMETUTD,
yto KoHctutymus Poccuiickoit ®@enepaiiuu B MPUH-
LIMIle He TpeaycMaTpuBaeT MPUHSATUS CIELUaTbHOIO
3aKOHO/ATENbHOTO aKTa, PerIaMEHTUPYIOILIEro CTaTyc
m1aBbel Poccuiickoro rocymapcrBa. bosee Toro, B cooT-
BeTcTBUU co cTatheil 107 KoHctutyuuu Poccuiickoit
Denepaliu NpUHSTHIE (BenepalbHble 3aKOHBI B Teue-
HUe MAaTh JHeil HampasisiioTcs Ilpesunenty Poccuii-
ckoit Denepany AJ1s MOANMCAHUS M OOHAPOIOBAHMUS.
IIpu aTOM rnaBa rocyaapcTBa BIpaBe OTKJIOHUTH WX.
Takum o6paszom, Ipesunenr Poccuiickoit Menepanmm
He SBJISIeTCSl CTaTUCTOM B 3aKOHOAATEJbHOM ITpolecce
U UMEEeT JeCTBEHHbIE NTPABOBbIE MEXaHU3MbI BIUSIHUS
Ha COOTBETCTBYIOLIUI Tpolecc. He cayyaiiHbl B CBI3U
C 3THUM U Te MOJIOXKEHUS (benepaabHbIX 3aKOHOB, B KO-
TophIx [Ipe3naeHTy uMeHHo npenjarawooT, a [IpaBuTtesnb-
ctBy Poccuiickoit @enepaiiiu mopydyaroT OCYIIEeCTBUTh
omnpeneneHHble neiictBus (ctathsa 41 DemepanbHOro
KOHCTUTYLIMUOHHOTO 3akoHa «O 4pe3BblYaiiHOM IOJIO-
xeHumn» [26], ctaTbst 10 DegepaabHOTO KOHCTUTYIIMOH-
Horo 3akoHa «O rocymapcTBeHHOM rumHe Poccuiickoit
®enepauyn» [27] u ap.).

HestenbHocTh IlpesuaeHta Poccun B cucteme ro-
CyHapCTBEHHOI'O yNpaBJeHUsI B OOJbIlIECH CTeNEeHU Ha-
MpaBjieHa Ha CTUMYJMPOBAHME NESITEJIbHOCTU WMHBIX
WHCTUTYTOB TNyOJIMYHOW Biactu. g sToro riasa
Poccuiickoro rocynapctBa nogaeT HeOOXOIUMBbIE «UM-
MyJIbChI» IJI1 pabOThl TOCYIapCTBEHHOIO MeXaHW3Ma B
TOM WJIM MHOM HaIlpaBJ€HUH, a TakKXKe pacropsikaeTcs
pecypcamMu HMHBIX TOCYyIapCTBEHHBIX OPraHoOB, IpeXIe
BCEr0 OPraHoOB MCIIOJHMTENbHOI Biactu [28, c. 129].
To, 4TO MMEHHO Mpe3uIeHTCKasl BIACThb CTAHOBUTCS
aBurarejaeM pedopM, XapakKTepHO He TOJbKO s Poc-
cuiickoir @enepaunu. B CIIIA MMeHHO TNpe3uIeHTHI
CTaHOBWJIMCh TJIAaBHBIMM WHUILIMATOPAMU IPOBEICHMS
KPYITHOMACIITaOHbIX peopM aMepUKaHCKOro ooIie-
ctBa: «HoBbIil Kype» @. Pyssensra, «Benukoe oo6iie-
ctBo» JI. JIxxoHcoHa, «PeiiroHomuka» [8, c. 34]. Yka-
3aHHbI npuMep CIIA B maHHOM ciyyae He COBCEM
ontumaseH Beuay cyiectBytomei B CILIA npe3uneHT-

cKoi1 (hopMBbI TIpaBJieHUs. BMecTe ¢ TeM OH JeMOHCTpH-
pyetr ocobyto poiab Ilpesumenra CIHIA mMMeHHO Kak
[JIaBbl TOCYIApCTBa, JIMJepa HAallMM B BOIIPOCAxX rOCy-
JapCTBEHHOT'O YIIPABJICHUSI.

Bce 310 cBUIETENBCTBYET O TOM, YTO TPE3UAECHTCKAS
M MCIIOJIHATEJIbHAS BIaCTh HE TOXIEeCTBeHHBI. [Tpr aTOM
JIMHUSI pa3rpaHUYCHMST MEXIY TPE3UICHTCKOM W HCITON-
HMTEJILHOM BJIACTBIO JIGKUT HE TOJBKO B IPEAMETHO-OT-
pacieBoi TUTOCKOCTH (ITPEe3UICHT PYKOBOIUT WJIM TTOJTHO-
CThIO KOHTPOJIMPYET aaMWHUCTPATUBHO-TIOJUTUYECKIE
oTpaciau JAeATeIbHOCTM MCIIOJIHUTEILHOTO — arlrapara,
a TIPaBUTEJIBCTBO HECET OTBETCTBEHHOCTh 3a YIIpaBJICHUE
9KOHOMUKON U COLIMAIbHO-KYJIBTYPHOM chepoit), KakK yT-
BEPKIAIOT OTAEIbHBIE MCCIIeI0BATENN, 0OOCHOBBIBAIOIINE
uaero ouiieasbHON UCTIOTHUTEIBLHON BAacTH (Iyainu3Ma
HWCTOJIHUTEbHOM Biaactu) [29, c. 13]. CmbIca pa3nuuuii
MEXy YKa3aHHBIMU BETBSIMU — B COIEP>KaHWM OCYIIIECT-
BJIsSIeMO BiacTu. [1pe3auaeHT U paBUTEIbCTBO (PYHKIIMO-
HaJIbHO pa3HOYPOBHEBBIC M KOHCTUTYIIMIOHHO CaMOCTOSI-
TeJIbHbIE MHCTUTYTHI BiacTu [30].

B 10 e BpeMst He CTOUT OTPULIATh M TOTO (haKTa, YTO
Mpe3UNECHTCKasT U MCIIOJHUTEIbHAs BiacTh B Poccuii-
ckoit Denepani BecbMa TeCHO cBsi3aHbl. [Ipn 3TOM B
OTIeJIbHBIE TIEPUOIBI UX COBMECTHOTO (hYHKIIMOHUPO-
BaHUs MOJIMTUYECKAsT KOHBIOHKTYpa CKJIaJbIBajlach Ta-
KUM 00pa3oM, YTO MCIOJHUTEIbHAS BJIaCTh MOTJIa OBITh
oxapakTepu30BaHa Kak creiuduieckas hopma BIacTh
npe3uaeHtckoit [31, c. 101]. Heaw3ss He corimacutbest
B JaHHOM ciydae ¢ npodeccopoM M. A. KpacHOBBIM,
YKa3bIBAIOIIMM Ha HaJUYMe 3JIEMEHTOB BHYTPEHHETO
KOH(JIMKTa POCCUIICKOIN BJIACTHOM KOHCTPYKIIVM, 3a-
KJTIoyamolerocss B GakTMuyecKoM M IOpUIMYECKOM CO-
BMellleHun TJiaBoii Poccuiickoro rocymapctBa (hbyHK-
LM XpaHUTENSI KOHCTUTYLIMOHHOTO CTPOSI ¥ (PyHKIIMU
NapTUHOTO JESATENsl, CBSI3aHHOM C peaju3aluenr oT-
pacieBoil MOJUTUKYU U IIOJTHOMOYMIA 110 €AUHOJIUIHOMY
dopmuposanuio IMpaBurenscTBa Poccuiickoit ®enepa-
uuu [32, c. 40].

IMonaraeM, omHaKo, YTO MOAOOHAs MTPAKTHKA «ITOM -
MEHBI WCITOJIHUTEJIBHOM BJIACTM BJIACThIO IMPE3UIEHT-
CKOI» HE COOTBETCTBYET KOHCTMTYLIMOHHOW MOJIEIHN
(byHKIIMOHMPOBAaHUS TOCYAapCTBEHHOU BiacTu. KoH-
CTUTYLIMSI HE TeTEPMUHMPYET IJIaBy rocyaapcTBa B Ka-
YEeCTBE TJIaBbl MCTIOJIHUTEbHOM BjacTU. B To ke Bpemst
ananu3 Koncruryuuu Poccuiickoii @enepaiiuy B 4acTu
B3auMooTHolneHuit [Tpesunenrta Poccuiickoit denepa-
LMY U MTHCTUTYTOB MCIIOJTHUTEIHLHOM BJIACTH TTO3BOJISIET
BBIICJUTD TOMOJHUTEbHYIO (DYHKIIUIO TTPE3UIEHTCKOM
BJIACTM — OINPENENIsITh IMapaMeTpbl WCIOTHUTEIbHOMN
BJIACTU Y TapaHTUPOBAaTh €€ OCYILIECTBICHUE B paMKax
COOTBETCTBYIOIIMX MTAPAMETPOB, a TAKXKE MOJACPUPOBATh
(yMepsThb, ciepxxuBathb) [33, c. 318] ee, To ecTb yaepKu-
BaTh B pa3yMHBIX TIpeaeiax.

Yto Kacaercs ompenesieHus TapaMeTpoOB OCYIIECT-
BJICHMSI UCITOJTHUTEIBHOM BJIACTM W TapaHTUPOBAHUS
€€ OCYILECTBJICHUS] B paMKax COOTBETCTBYIOIIUX Mapa-
METpPOB, TO IJ1aBa Poccuiickoro rocynapcTBa B COOTBET-
ctBuM co cratbeit 80 Koncturyumu Poccuiickoit @ene-
palKu onpeaesisieT OCHOBHBIC HallpaBJIeHWsI BHEITHE ! 1
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BHYTPEHHEN MOJUTUKU FOCYyIapCTBa, 00s13aTeIbHBIC 1151
ucnogHenust [IpaButenbctBoM Poccuiickoit ®@enepa-
uuu. IMocmanus INpesunenra Poccuiickoit Menepanmm
®enepanbHomy CobOpaHMIO, KaK TpaBUIO, cComepKaT
3HAYMTEJbHBIN TepeueHb IMopydyeHuit [IpaBUTEILCTBY
Poccuiickoit @enepann. UMeHHO I1aBa rocygapcTba
OCYILIECTBJISIET Ha3HaueHue ¢ coryacusi TocymapcTBeH-
Hoil nymbl nipencenarens IIpaBurensctBa Poccuiickoi
denepannu, a Takke MO MPEUIOKEHUIO MpeaceaaTesIs
IIpaButenscTBa Poccuiickoit @enepaliiy Ha3HaYaeT Ha
JOJDKHOCTh 3aMmecTuTeneil mpencenarens I[lpaBuresb-
ctBa Poccuiickoit @epepannu u (enepalbHbIX MUHU-
cTpoB. B cooTrBercTBUM co cTatbeit 112 KoHCTUTyLMMU
Poccuiickoit @enepanuu [pe3uneHt Poccuiickoit Me-
Jepaluu yTBepKAaeT CTPYKTYpy deaepalbHbIX OPTaHOB
WUCIOJHUTEbHON BJIaCTH, a TakkKe, UCXOAS U3 IOCTa-
HoieHust Koncruryumonnoro Cynma Poccuiickoit ®e-
aeparyu oT 27.11.1999 Ne 2-T1 «ITo aeny o ToJKOBaHUU
crareii 71 (IMyHKT «I»), 76 (4acTb 1) u 112 (yacth 1) KoH-
crutyuum Poccuiickoit @enepauuu» [34], perynupyer
BOIMPOCHI CUCTEMBI (heepasibHbIX OPraHOB MCITOJHM-
TeJIbHOU BJIACTU B YaCTH, HE YPETyJIUPOBAHHON 3aKOHO-
nateneM. B nonosHeHue K aToMy cratheid 113 KoHcTu-
Tyiuu Poccuu npegycmaTpuBaeTcs, 4YTo mpeaceaaTeslb
ITpaBurensctBa Poccuiickoit Denepanviyi onpenesieT
OCHOBHbIE HampaBieHUs1 AesiTebHOCTH I[lpaBuTENb-
ctBa Poccuiickoit @emepaii 1 OpraHU3yeT ero padoTy
B COOTBEeTCTBUU C ykazamu Ilpe3uneHtra Poccuiickoit
®enepannu. JanHas HopMa, IO CYTH, TIpOAYOIUpOBa-
Ha 1 B cratbe 115 KoHcTUTyLMHU, 3aKpenisiolieii, 4To
IIpaButenscTtBo Poccuiickoit Depepalin M3maeT I0-
CTAHOBJICHUS W PACTOPSIKEHUS, B TOM YUCJIE HA OCHO-
BaHUM HOPMATUBHBIX YKa3oB [Ipe3uneHra Poccuiickoi
denepanvu.

B otHomenuun MmoaepupoBanus [Ipesunentom Poc-
cuiickoit @enepauuu aestenbHocTu I[IpaBUTEIBCTBA
Poccuiickoit @enepaiiuu KoHcTuTyMs ycraHaBIMBaeT
cleaymouue aeicTBeHHble MexaHu3Mbl. [aBa Poccuii-
CKOIo rocygapcTBa BIIpaBe MpeaceaaTesibCTBOBaTh Ha
3acenanmsx IlpaBurenscTBa Poccuiickoit Deaepanvu.
B naHHOM ciyyae BakHO OOpaTUTh BHUMaHUE Ha TO,
yto B KoHctutynuu Poccum ucmonb3yeTcss UMEHHO
TePMUH «MMeEeT MpaBO», TO €CTh PeUb UJAET O TOM, 4YTO
COOTBETCTBYIOLLAS AesATeNbHOCTb 115 [Ipe3uneHTta Poc-
cuiickoit Deneparuy He SBISIETCS CUCTEMATUYECKOM.
B aTOM KOHTEKCTE TakKe BUIUTCS U Tipeporatusa [1pe-
suneHTta Poccuiickoit @enepaiiviu MpUHUMATh PEIICHUE
00 otctaBke IlpaButenscTBa Poccuiickoit Denaepanum,
OCBOOOXIEHUU OT IOJKHOCTU 3aMeCTUTeNieil Mpea-
cenarenst IlpaBurensctBa Poccuiickoit Denepanviu u
denepalbHbIX MUHUCTPOB. B cooTBeTCTBUU CO cTaThei
115 Koucturyuuu Poccuiickoit @eneparuu Ilpesn-
neHT Poccuiickoit @enepalinu Takke BIIpaBe OTMEHUTD
MoCTaHOBJIeHMS U pacnopskeHus [IpaButenscTBa Poc-
cuiickoit Penepaiuy B cirydae ux npotuBopeunsi KoH-
crutyuum Poccuiickoit @enepannu, denepagibHbIM 3a-
KoHaM M ykasam [IpesunenTa Poccuiickoit @enepannm.

Takum o6pa3oMm, aHanu3 Konctutyuuu Poccuii-
ckoit Denmepaliii CBUIACTEILCTBYET O TOM, YTO (hyHK-

LIMOHAJIBHO TIPE3UACHTCKAsI Y UCTIOJIHUTEIbHAS BJIACTH
cKopee pasBelleHbl. B To Xe BpeMsi B JEMCTBYIOIIEM
3aKOHOJATEIbCTBE 3TOT BOIPOC HE CTOJIb OYEBUACH.
Cratbs 32 PenepajbHOTO KOHCTUTYLIMOHHOTO 3aKO-
Ha «O IlpaButenbctBe Poccuiickoit @enepaunu» 3a-
kperuisieT, uto IIpesuneHt Poccuiickoit Denepanu B
cootBeTcTBNM ¢ KoHctutynueir Poccuiickoir Denepa-
uvu, deaepaaTbHbIMA KOHCTUTYLIMOHHBIMUA 3aKOHAMH,
(enepalbHBIMM 3aKOHAMU DPYKOBOIUT JESATEIbHOCTHIO
(enepalbHBIX OPraHOB MCITOJHUTEIBHOM BJIacTH, Be-
JAIOIIMX BOMPOCaMKM OOOPOHBI, OE30MacHOCTH, BHY-
TPEHHUX JeJ, IOCTMIMKU, UWHOCTPAHHBIX HeJ, MPenoT-
BpallleHUs] YPe3BbIYaHBIX CUTYallMi W JUKBHIALUU
MOCJCACTBUM CTUXUMHBIX OEICTBMII, YTBEpXKIAaeT IO
MpejacTaBieHu0 Tpencenarenss IlpaBurenbctBa Poc-
cuiickoir Denepalivu MOJOXEHWSI O HUX UM Ha3HayaeT
PYKOBOAUTENICH M 3aMECTUTEIE PYKOBOOUTENENH 3THUX
OpraHOB, a TaKXe OCYILECTBJISIET WHBIC IOJTHOMOYMS
Kak BepXoBHBII TJlaBHOKOMaHAyIoMii BoopyxeHHBI-
My cunamu Poccuiickoit @enepanivu U Mpeaceaaresb
Cogera besonacHoctu Poccuiickoit @enepauun. [pu
atoM IIpaButenbcTBo Poccuiickoit Deaepann Koop-
JUHUPYET AESITeIbBHOCTh COOTBETCTBYIOIIMX OpPraHOB
HUCTOJHUTEIbHOM BIACTH.

AHaIM3 cTatyca OpraHOB WCIIOJTHUTEIBHON BJIACTU
CBMIIETEJIBCTBYET O TOM, YTO OHU HAXOASTCS B IBOMHOM
MOJYMHEHUM (CM., HarIpuMep, MyHKTHI 3, 4 [TosoxeHust
0 MuHuctepcTBe BHYTpeHHMX aes Poccuiickoit PDeje-
pauuu, yrBepxiaeHHoro Ykaszom Ilpesugenta Poccuii-
ckoit ®eaepanuu or 21.12.2016 No 699 [35], myHKTBI
1, 7, 12 Tlonoxenusi o MuHucrepcTBe ocTulu Poc-
cuiickoit Penepanuu, yrepxxacHHOro Ykazom Ilpesn-
nenTta Poccuiickoii @enepanyu ot 13.10.2004 No 1313
[36], nyukTH 1, 2, 6, 8 TTonoxkeHuss o MUHUCTEPCTBE
MHOCTpaHHBIX ael Poccuiickoit @enepaliviv, yTBEPX-
neHHoro Ykaszom [IpesunenTa Poccuiickoit @eneparvin
ot 11.07.2004 Ne 865 [37]).

ITpodeccop JI. A. HynHeHKO oTMeYaeT, YTO COOTHO-
LIEHYE BJIACTHBIX MTPE3UAEHTCKIX ITOJIHOMOYMIA, C OTHOM
CTOPOHBI, M TOJHOMOYMiT hemepanbHOTrO I[IpaBuTENH-
CTBa — C JPYyroil, B COBOKYITHOCTU TO3BOJISIET TOBOPUTh
0 JIyaJIMCTMYECKOI NPUPOIe MCIIONHUTEILHOM BJIACTU B
Poccuiickoit ®epeparum. [1o ee MHEHITO, 0COOEHHOCTBIO
OCYLLIECTBJICHUsI UCTIOJIHUTEIbHOM BiaacTu B Poccuiickoit
Denepaliuy SIBISIETCSI CBOEOOpa3HOE pasiesieHue Tpyaa
MEXTy BBICIITUM KOJIJIETHAaIbHBIM OPIraHOM HCITOJTHUTE b~
Hoit Biactu u Ilpe3uneHTtoMm Poccuu npu moMuHUpPOBa-
Huu nocieaHero [38, c. 107].

B 10 ke BpeMst pyKOBOACTBO cO CTOpOHbI [1pe3uneHTa
Poccuu B oTHOILIEHNY OPraHOB MUCTIOTHUTENILHOM BIIACTH
OCYIIECTBIIIETCS TOJIbKO B OTHOILIEHUW OPraHOB, BXOISI-
IIIUX B «CUJIOBOI OJIOK TPABUTEJILCTBA» U OCYIIIECTBIISICT-
¢ TakKe B crieliduieckux opMax, IpUCyIMX UIMEHHO
MPE3UIEHTCKOM BJIaCTM M HECBOMCTBEHHBIX BJIACTH MC-
nojHuTeabHOM. B yactHocTu, umeHHo IlpesuaeHt Poc-
cutickoit Penepalivivi THULIIMUPOBAI HEAABHIO pechopMy
MUWHMCTEPCTB «CUJIOBOro 0JIOKa», B paMKaxX KOTOPOIi ObLia
obpasoBana DenmepaibHasi CIIy:K0a BOICK HAIIMOHAb-
Houi reapaumn Poccuiickoit @enepanun (Ykas IpesnuneH-
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ta Poccuiickoit @enepaun or 05.04.2016 Ne 157 [39]).
HazBannsiii Yka3 Ipesunenta Poccuiickoit denepanu
MO CBOEM MPaBOBOM MPUPOAEC OTHOCUTCSI K «OIEpexa-
follIeMy» HOPMOTBOPYECTBY, UTO CJICAyeT M3 TpeamOyIIbl
COOTBETCTBYIOIIIETO MPABOBOIO aKTa, yKa3blBalollleid Ha
€ro NEeCTBUE «BIPedb MO MPUHSTHS COOTBETCTBYIOILIETO
denmepaabHOro 3akoHa». IIpu stom cam IIpesumeHt P®
HEITOCPEICTBEHHO HE YYacTBYET B OIEpPaTMBHO-UCIIOIHM-
TEJICKOM NesITeJIbHOCTH, KOTOPYIO OCYIIECTBIISIIOT Opra-
HbI UCTIOJTHUTENIbHOM BiiacTu [40, c. 114—115].

C y4eToM 3TOro MOXHO KOHCTaTMPOBaTh, YTO B CO-
BPEMEHHBIX KOHCTMTYLIMOHHBIX ITapaMeTpax IIpe3u-
JNEHTCKasl BJIAaCTh M UCIIOJIHUTEIbHAs BiIacTh B Poccun
He ToXnecTBeHHBI. [Ipe3umeHTcKast BIacTb CaMOCTOSI-
TeJTbHA B OPTaHM3alIMOHHOM IJIaHe, a TAKXKe UMEET Cy-
LIECTBEHHbIE (DYHKIIMOHAIbHBIE OCOOCHHOCTH, OTINYA-
IOIIIKME €€ OT UCTIOJIHUTEJIbHOM BJIAaCTH.
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TERRITORIAL DISPUTES IN THE EAST CHINA SEA

The issue of territorial delineation in the East China Sea has a geo-economics
significance due to the presence of rich energy sources as well as to the intertwined interests
of the coastal states and the interests of the United States, that, for strategic reasons, tends
to maintain its political and military presence and control. In the last decade, China,
Taiwan and Japan have intensified their territorial demands in the East China Sea over
the islands that the Chinese call Diaoyu, Taiwanese Diaoyutai, and the Japanese Senkaku
(hereinafter: Senkaku/Diaoyu Islands). Due to the increasingly visible escalation in
mutual relations arising from different points of view regarding the sovereignty of these
islands and different approaches in terms of determining the boundaries of exclusive
economic zones and continental shelves, where no party wants to make concessions to
the other party, the application of international law seems an inevitable mechanism for
overcoming territorial disputes. In this regard, the study deals with the possibilities to
resolve territorial disputes in the East China Sea in order to achieve sustainable legal
solutions that would be in accordance with the international law of the sea, and whose
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application would ensure peace and stability in this part of the world.
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HISTORICAL FACTS AS A BASIS
OF SOVEREIGNTY OVER SENKAKU/DIAOYU
ISLANDS

The dispute over the Senkaku/Diaoyu Islands
originates from the distant Chinese-Japanese past. Until
the 1970s, China, Taiwan and Japan had demanded
sovereignty over the islands located half way from Taiwan
and the southwestern end of Okinawa. According to
Chinese historical artifacts, China was the first to discover
and use the islands of Senkaku/Diaoyu. During the time
of the Chinese dynasty Ming (from 1368-1644), this area
was considered an integral part of the Chinese territory.
The island of Senkaku/Diaoyu was officially mentioned
in the 15th century, in a document found in the Bodleian
Library in Oxford and in the book Shun Feng Xiang
Song, published in 1403. Comprehensive evidence of the
Chinese affiliation of the island of Senkaku/Diaoyu is
found in numerousreports compiled by Chinese emigrants
at that time, but also in naval and military charts and
defensive documents in which the islands are drawn on
a road leading from China to Okinawa. During the Qing
dynasty (from 1644-1911), the Senkaku/Diaoyu Islands
were under the jurisdiction of Taiwan, which was part of
China. As the border between Senkaku/Diaoyu Islands
and Okinawa in the 17th century, the area of Heishuigou
was taken, which is described in historical sources as
the «Black Water Zone» that cultivates the Chinese

* © Dimitrijevi¢ Dusko, 2018

continental plateau. Historical sources state that in 1720,
the deputy of Chinese Ambassador Xu Baoguang sent a
royal sign to the King of Okinawa. Working with local
representatives, he succeeded in compiling a travelogue
Zhongshan Chuanxin lu, in which the westernmost
border of the kingdom of Okinawa in Kume-yima south
of Heysheigh was identified on the basis of the record of
the mission of Chusan. Something similar was done by the
deputy ambassador, Zhou Huang, in 1756, confirming
that Heishueigou represents the border between Qui Yi
and Kume-jima, while envoy Li Dingyuan noticed that
there was a traditional practice of sacrificing domestic
animals when crossing the Okinawa basin [1].

In the talks with Japan over the sovereignty of Ryukyu
Islands, Li Hongzhang, the Qing dynasty diplomat
called to the fact that the Japanese writer Hayashi Shihei
noticed in his illustrated geography that the Senkaku/
Diaoyu Islands were not included into the composition
of Ryukyu Islands. In the same period, sea charts and
geographical maps of large maritime powers such as the
United Kingdom, Spain, the United States of America
and France portrayed the Senkaku/Diaoyu Islands with
a component part of China (e.g. a geographical map
called «China's latest map» in Great Britain in 1811,
then a ticket was printed in the United States in 1859,
etc.). A naval map of the eastern Chinese coast from
Hong Kong to the Liaodong Bay built by the British
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Navy in 1877 portrayed the Senkaku/Diaoyu Islands as
part of Taiwan. In addition, the Senkaku/Diaoyu Islands
were clearly separated from the Japanese Nansei (Nansei
shoto) or Ryukyu Islands on the maritime chart. After
Japan annexed the Ryukyu Islands in 1879 (renaming
them to Okinawa Island), Japan began to operate more
or less concealed with the aim of occupying the Senkaku/
Diaoyu Island, and finally it was able to do it after the end
of the Chinese-Japanese War (1894—1895).

On this occasion, the renowned Chinese state
reformer Wang Tao, voiced opposition to Japanese
expansionism, pointing out that Japan had no right
to join Okinawa since this area was more formally in a
vassal relation to the Japanese state of Satsum. However,
China was too weak to resist the Japanese military
force that quickly occupied the whole of Korea (which
was previously China’s vassal), as well as strategically
important Chinese territories in southern Manchuria,
the peninsula Lidodong, Taiwan and the Pescadores/
Penghy archipelago in the Taiwan Strait. The occupation
of the Senkaku/Diaoyu Islands in 1895 was not regarded
by China as a legal act under international law.

Japan ignored the Chinese historical and legal arguments,
believing that a request for sovereignty over the Senkaku/
Diaoyu Islands stemmed from the fact that the islands were
discovered in 1884 by a Japanese sailor Koga Tatsushiro who,
after the discovery, asked the Japanese state to be the same
lease. However, from the available historical sources relating
to this case, it appears that the Japanese authorities at that
time were not entirely sure of whether the Senkaku/Diaoyu
Islands discovery could be a valid legal basis for the Islands
to belong to Japan given that there was no clear evidence
to support the merits of this requirement. Therefore, the
Japanese government dispatched secret missions to establish
relevant facts for the purpose of legitimizing the demand that
the Senkaku/Diaoyu Islands should belong to Japan. Given
that the contested islands were not inhabited or occupied
by any country as «no one's land» (terra nullius), Japan, on
the basis of a decision of the Imperial Council of Ministers
on January 14, 1895, put the Senkaku/Diaoyu Islands
under the administrative power of the Okinawa Prefecture.
Shortly after the victory in the Sino-Japanese War, on
April 17, 1895, Japan and China signed the Peace Treaty
in Shimonoseki, on the basis of which Taiwan (Formosa),
along with all accompanying islands, was transferred to
Japan. It is interesting that the Peace Treaty of Shimonoseki
did not mention that the Senkaku/Diaoyu Islands were
simultaneously transferred to Japan.

From the current Chinese perspective, there are very
few arguments to support the Japanese request that these
islands are not occupied. According to Chinese legal
opinion, there is a clear distinction between the view
that the islands were «uninhabited» and the view that the
islands «were not occupied». Historical sources prove the
exact opposite, because before the Japanese discovery
and occupation of Senkaku/Diaoyu, the islands were
visited by Taiwanese fishermen whose graves have been
preserved to this day. China's territorial claim is also
justified by the fact that prior to the Japanese discovery

of Senkaku/Diaoyu, it carried out some state acts such
as providing navigation assistance to ships, collecting
medicinal herbs and fishing. After the conclusion of
the Peace Treaty of Shimonoseki in 1895, the Senkaku/
Diaoyu Islands came to Taiwan. By the end of the Second
World War, the islands were returned to China. Notably,
China persistently insists that, according to the Cairo
Declaration and the Potsdam Proclamation rendered
during the Second World War by Allied Powers (which
Japan accepted as part of a peace treaty concluded in
San Francisco in 1951), it was clearly stipulated that
Japan was obliged to return China to the administration
of these Islands, as well as to all other territories that
Japan took over by force. In the Cairo Declaration of
December 1943, Allied Powers obliged Japan to return all
the territories that were seized by China forcefully. In the
Potsdam Proclamation of 1945, Article 8 states that, «the
provisions of the Cairo Declaration must be implemented
and the sovereignty of Japan is limited to the islands of
Honshu, Hokkaido, Kyushu, Shikoku, and other smaller
islands». The Supreme Commander of the Allied Powers
(SCAPIN) issued an instruction no. 677, which defines
the administrative powers of Japan over these islands and
about a thousand smaller islands, including Tsushima
and Ryukyu islands north of the 30th parallel of the
northern latitude. During the ceremony held on October
25, 1945, Taipei was officially returned to the Chinese
Government. In a joint statement of 29 September 1972,
the Government of Japan stated that, «it understands and
respects the position of the Government of the People's
Republic of China that Taiwan is an inalienable part of
the territory of China and firmly supports its position
under Article 8. The Potsdam Proclamation». In October
1945, Japan renounced the rights over Taiwan. However,
the issue of territorial sovereignty over the Senkaku/
Diaoyu Islands was not explicitly solved. According to
the Chinese standpoint, after the Japanese surrender at
the end of the Second World War, Taiwan was returned to
China along with the Senkaku/Diaoyu Islands [2].
Japan contests China's alleged argument by stating
that its sovereignty on the Senkaku/Diaoyu Islands stems
from Japanese continuing administration that began
with the incorporation of Islands which dates back to
the Sino-Japanese War and the conclusion of the Peace
Treaty from Shimonoseki, and then on the basis of the
absence of Chinese territorial claims in 1895—1970.
Finally, Japan believes that it has sovereign rights on the
Senkaku/Diaoyu Islands on the ground that they were
affiliated to the group of Nansei Shoto islands which
have no relation to Taiwan (whose government over
Kuomintang was recognized for opportunistic reasons as
a legitimate Chinese government until 1972), even with
the San Francisco Peace Treaty concluded after the end
of the Second World War in which China and Taiwan did
not take part. The draft text of the Peace Treaty from San
Francisco did not include the Senkaku/Diaoyu Islands,
which shows that the creators of the Treaty did not
consider that the said islands are part of the Taiwanese
or Chinese territory [3, pp. 124—126]. In response to the
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possible omission of Senkaku/Diaoyu Islands from the
final text of the Peace Treaty, on August 15, 1951, prior to
the San Francisco Conference, the Chinese government
publicly announced that: «If the People's Republic of
China is excluded from the preparation, formulation and
signing peace treaty with Japan, regardless of its content
and outcome, it would be considered unlawful and invalid
by the central national authority». In September 1951,
the Chinese government sent another note stating that
the San Francisco Peace Treaty was illegal and invalid
and that the Government of Diaoyu Islands, China's
Inherent Territory [4]. For thorough understanding of
this problem, it is important to note that, on the basis
of the San Francisco Peace Treaty, the Nansei Islands
south of the 29th parallel of the northern latitude, were
placed under the care of the United Nations and the civil
administration of the United States of America. The
US Administration of the Ryukyu Islands (USCAR),
adopted on February 29, 1952, Regulation no. 68, and
then on December 25, 1953 and Proclamation no. 27,
which unilaterally extend the boundaries of this area on
Senkaku/Diaoyu Islands [5].

Based on the Japan-US Treaty of Establishment of
the Security Area of 1960, the United States was the
administrator of Okinawa, including the Senkaku/Diaoyu
Islands from 1945 to 1972. Considering that there is a
possibility of a different interpretation that could lead to
an open territorial dispute, in August 1970, the Okinawa
Assembly adopted a decision on the basis of which the
Senkaku/Diaoyu Islands were declared as an integral part
of the territory of Japan. This decision was supported by
the National Parliament of Japan. That same year, Taiwan
made an official protest, and China made similar complaints
through public media demanding the return of the Senkaku/
Diaoyu Islands. On 17 June 1971, Japan and the United
States signed the Agreement, which envisioned the return of
Okinawa. The Okinawa Reversion Agreement also included
the restoration of administrative authority over the Senkaku/
Diaoyu Islands from May 15, 1972. On the same day that
the said Agreement was signed, the US Government issued
a statement that the return of Okinawa would have no effect
on the sovereignty over the Senkaku/Diaoyu Islands. On
this occasion, the Ministry of Foreign Affairs of China made
a protest on December 30, 1971, stating that the alleged
conduct of the United States leading to an open violation of
the territorial sovereignty of China is not acceptable to China
and that it would therefore be necessary that United States
return China its sovereign rights over the islands. The request
came after the Council for the Coordination of the Joint
Research on Mineral Resources in the Asian Overseas Area,
under the auspices of the UN Economic Commission for
Asia and the Far East (ECAFE), geophysical measurements
began in 1968 since the report in 1969 stated that the area
of the epicontinental plateau between Taiwan and Japan
is rich in oil. However, the transfer of administration over
the Senkaku/Diaoyu Islands to Japan did not provide the
United States with an argument that would confirm the
transfer of sovereignty. In truth, during the administration
of the Senkaku/Diaoyu Islands, the United States did not

contest the Chinese sovereignty or emphasized that Japan
possessed this sovereignty. Officially, the United States
insisted that the issues of sovereignty over the Senkaku/
Diaoyu Islands should be resolved between the interested
parties. In October 1971, the United States declared that,
«they believe that the return of the administration over
the islands to Japan, from which the administration has
previously been assigned, does not prejudice the enjoyment
of these rights. The United States cannot extend the legal
rights that Japan enjoyed prior to the transfer of island
administrations, nor can they, after returning, be deprived
of the rights of others who claim those rights. The United
States does not belong to the islands and considers that
the conflict over these islands should be resolved by the
parties concerned». During the ratification of the Okinawa
Reversion Agreement in 1971, the US State Department
noted that the United States had a neutral position on the
territorial demands of Japan and China for sovereignty
over Senkaku/Diaoyu Islands. However, when the United
States returned Okinawa under the sovereignty of Japan in
1972, Japan announced that they were involved in a dispute
over Senkaku/Diaoyu Islands. In November 1996, Acting
Deputy Assistant Secretary of Defense of the United States
of America, Kurt Campbell, said that the provisions of the
Treaty Establishing the Security Area between the United
States and Japan of 1960 apply to the islands in question.
Campbell also stated that the contractual obligation with
regard to the contested islands does not mean that the
United States recognizes Japanese territorial aspirations.
He said: «The Agreement between the United States and
Japan on the return of Okinawa to Japan explains that the
Senkaku islands are under the control of Japan. This has
been clearly specified by the United States for security
reasons». Campbell also pointed out that the United States
is not on either side in terms of the island dispute, and that
the Agreement between the United States and Japan clearly
lifted the border between the territory that Japan effectively
operates and the territories legally belonging to Japan. The
statement was interpreted as a balancing of the United
States in relations between China and Japan [6, p. 155].

In connection with the above-mentioned actions of
the United States and China, the Ministry of Foreign
Affairs of Japan on March 8, 1972, issued a statement
entitled: «The Basic View of Sovereignty over the Islands
of Senkaku» [7]. That document repeated the claims
of Japanese original sovereignty over the Senkaku/
Diaoyu Islands. Notably, Japan claimed that the islands
were terra nulius, and that they had not belonged to
Taiwan or the islands of the Pescadores before they were
assigned to it by the Qing Dynasty on the basis of the
Peace Treaty of Shimonoseki. China, according to the
Japanese viewpoint, did not consider these islands as an
integral part of Taiwan, and the islands could not have
been included in the territories that Japan had renounced
under the provision of article 2 of the San Francisco
Peace Treaty. The Senkaku/Diaoyu Islands were placed
under the administration of the United States of America
as part of the Nansei Island in accordance with the
provision of Article 3 of the said Peace Treaty. According
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to the Japanese view, the Senkaku/Diaoyu Islands were
definitely returned to Japan in accordance with the
Okinawa Reversion Agreement.

This view was completely unacceptable to China, so
China expressed its view that the Japanese incorporation
of Senkaku/Diaoyu Islands as terra nulius constitutes an
unlawful act of occupying a Chinese territory that had no
effect in international law. The Treaty of Shimonoseki, by
which Japan forced the Chinese dynasty Qing to give him
Taiwan, along with all of the associated islands, including
the Senkaku/Diaoyu Islands, is of no legal significance, as
confirmed by the acts of the Allied Forces of the Second
World War — the Cairo Declaration and the Potsdam
Proclamation by which the Allied Powers obliged Japan to
unconditionally return all the territories it had seized from
China. The said acts clearly define the Japanese territory
which does not include the Senkaku/Diaoyu Islands.
These islands were not placed under the custody of the
United Nations and the administration of the United
States of America on the basis of the Peace Treaty from
San Francisco. The United States arbitrarily extended
custody to the Senkaku/Diaoyu Islands, which per se,
represented the Chinese territory. The subsequent «return
of administrative powers» over the Senkaku/Diaoyu
Islands to Japan, represents for China an unlawful attempt
by Japan to occupy the Chinese territory, which actually
represents a sort of challenge to the post-war international
order. However, despite open opposition, China was keen
to freeze the existing conflict with Japan for some time, so
in that sense, Chinese President Deng Xiaoping proclaimed
a new foreign policy, «leaving aside territorial disputes»
with Japan, «for the purpose of joint development» [8].
This approach led to the normalization of diplomatic
relations in 1972 and signing the Treaty of Peace and
Friendship in 1978. On the basis of the Treaty, the two
sides agreed not to raise any further questions regarding the
sovereignty over the Senkaku/Diaoyu Islands, but to leave
the issue «for resolution to future generations». However,
although the resolution of the problem was left behind,
the territorial dispute between China and Japan has not
been unfortunately resolved to this day. The dispute came
to the surface again, as rich oilfields were discovered in
the areas of their unilaterally declared exclusive economic
zones. From that moment on, two sides have been askin
each other for the delimitation of exclusive economic
zones, and then the continental shelves. Chinese estimates
of potential gas reserves on the entire shelf range from
175—210 trillion cubic feet. Foreign estimates of potential
oil reserves on the shelf are as high as 100 billion barrels.
Chinese estimates of ‘proven and probable gas reserves of
some 17.5 trillion cubic feet on the Chinese side, much
of it in the Xihu Trough. Japan and China assume rich
petroleum deposits in the seabed around the disputed
Islands, where the Japanese government speaks of over
94.5 billion barrels of quality oil [9].

China stands for the view that the line of demarcation
must go along the edge of the epicontinental plateau that
is approaching the Okinawa archipelago. On the other
hand, Japan believes that the line of delimitation should

go along the central line that separates a part of the
coastal area of the two countries. Japan has repeatedly
accused China of exploitation near the area belonging
to the Japanese exclusive economic zone. China made
a proposal for joint investment in the disputed area
due to these allegations. Following several unsuccessful
bargaining attempts and sending military troops to the
disputed areas, the Chinese state overseas oil company
China National Offshore Oil Corporation, began the
exploitation of gas in the Shirakaba/Chunxiao which
China considers to be 4 nautical miles inside the Chinese
exclusive economic zone. Since Japan did not agree with
China's stated approach, and believes the site was located
on the other side of the border line, Japan tried to respond
to the Chinese unilateral action by guaranteeing the right
to exploit its Empire Oil Company in the Teikoku Sekiyu
area. However, for security reasons, this company has
never started business. The Ministry of Foreign Affairs
of China has filed a protest note to Japan stating that
this Japanese act was qualified for an open provocation
and violation of Chinese sovereign rights. In the further
course of events, the above outburst between Japan led to
worsening of relations between the two countries.

The dispute gradually worsened and culminated in
1992, after the promulgation of the Chinese Law on
the Territorial Sea and the Outer Seas. The Japanese
Ministry of Foreign Affairs strongly protested against
the new Chinese Law. Considering that in this case
there can be no question of a territorial dispute, Japan
strengthened the request for the Senkaku/Diaoyu Islands
by giving some of them to private persons. In January
2003, the Japanese government announced that it rented
the island of Kuba-shima/ Huangwei Yu, back to 1972,
for 20 years. Kuba-shima/ Huangwei Yu, along with
Okinawa, were hired by the United States for military
purposes. For allegedly preventive reasons, the remaining
three islands — Uotsuri-shima/Diaoyu Dao, Minami-
kojima/Nan Xiaodao and Kita-kojima/Bei Xiaodao —
were rented by the government of Japan in 2002. China
reacted harshly to these unilateral acts issuing a protest
note. The meeting of the President of China, Hu Jintao
and the Japanese Prime Minister Yasuo Fukuda in 2008
caused some melting of mutual relations.

By the Agreement on joint exploitation of gas
in Shirakaba/Chunxiao and Asunaro/Longjin areas
concluded on June 18, 2008, the two sides principally
declared that the East China Sea should not anymore
be a crack of the conflict but rather the «Sea of peace,
cooperation and friendship». The Agreement literally
confirmed that it did not prejudice the merits of the
set territorial claims, but was an agreement on mutual
«understanding» for cooperation. In this regard, China
and Japan decided to no longer undertake unilateral acts
related to the exploitation of oil and gas in disputed areas
until a final solution is reached. Given that China had
already begun to exploit gas in the Shirakaba/Chunxiao
area, it sent a call to Japan to provide technological
support and invest in exploitation for the purpose of jointly
generated profits. In relation to the gas sites of Asunaro-
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Longjin, the two countries concluded an Agreement on
a common development zone of 2,700 square kilometers.
The Agreement represented a milestone in improving
bilateral relations between China and Japan [10].
However, due to the fact that China continued to use
independently two controversial gas sources: Tianwaitian
and Sankei, Japan protested that China was violating
the provisions of the Agreement. For Japan, it was not
acceptable that China had sovereign rights even to the
area of the continental plateau almost to the Japanese
island connected to the south by Okinawa, which overlaps
with its exclusive economic zone of 200 nautical miles.
Following the conclusion of the Agreement of 18 June
2008, along with the above-mentioned disagreement
between China and Japan, the problem of South Korea's
economic rights in relation to gas sources in the northern
region of Asunar was also at the forefront. In addition
to the above, South Korea is fighting China along the
Socotra Rock offshore on which a Korean science base
was built. China believes that building the base violated
sovereign rights in its exclusive economic zone [11,
pp. 9—12]. In 2009, China submitted to the Secretary-
General of the United Nations a preliminary notice on
the establishment of the external border of its continental
shelf beyond the 200 nautical miles. This notification was
also realized through an official request of December 14,
2012, which, on a unilateral basis, formally extended its
sovereign rights to the Okinawa Basin [12].

UNILATERAL ATTEMPTS TO RESOLVE
TERRITORIAL DISPUTES IN THE EAST CHINA SEA
Japan ratified the 1982 United Nation Convention of
the Law of the Sea in June 1996. After that, Japan adopted
the Law on the Territorial Sea and the Contiguous Zone,
as well as the Law on the Exclusive Economic Zone and
continental shelf, which were supplemented by procedure
for implementation. It also established an exclusive
economic zone around the disputed Senkaku Islands.
China ratified the 1982 United Nation Convention of
the Law of the Sea 1996. In the ratification declaration,
China confirmed its sovereignty over the territories
which were mentioned in the 1992 Law on its Territorial
Waters and their Contiguous Areas that included the
disputed Senkaku/Diaoyu Islands. At the same time,
China declared the precise location of straight baselines,
which is important to delineate the Territorial Sea and
the Contiguous Zone. According to the Chinese view,
the straight baselines connected the base-points on the
mainland coast and the outermost coastal islands [13; 14,
p. 442]. In the Law it is set forth that the territorial sea
extending 12 nautical miles from these baselines and from
offshore islands. China’s declaration of sovereignty over
the Senkaku/Diaoyu Islands does not mean evidence
of sovereignty over a continental shelf or exclusive
economic zone extending from the features. Given to
this, the baselines for the Territorial Sea including the
baseline for the disputed Islands will be announced at a
future date. Japan does not agree with China’s base lines.
In principle, straight baselines must be drawn to satisfy

several requirements: they must not depart from the
general direction of the coast, the sea areas lying within
the lines must be sufficiently closely linked to the land
domain to be subject to the regime of internal waters, they
not be drawn to and from low-tide elevation, and shall
not cut off the territorial sea of another State from the
high seas of an exclusive economic zone [15, p. 6]. Both
States claim their exclusive economic zones extending
for 200 nautical miles (nm) from its coasts. China claims
its exclusive economic zone on the basis of its continental
shelf, which extends beyond Japan’s declared area. From
a topographical, a geomorphologic and a geological
points of view, the continental shelf of the East China Sea
is the continuity and underwater natural prolongation
of the Chinese continent. The continental shelf of the
Chinese continent ends at the Okinawa Trough. China
holds that the Okinawa Trough, which does not follow
the Japanese coast closely, proves that the continental
shelves of China and Japan are not connected, and
that the Okinawa Trough serves as a natural boundary
between them. On the ground of that approach, which
allows for claims up to 350 nm from the coast, China
claims the area stretching extends from its coast up to
the Okinawa Trough, which is within the 350 nm limit.
China’s continental shelf on this way represent an area
which is extending throughout the natural prolongation
of its land territory to the outer edge of the continental
margin, i.e., presumably to the Okinawa Trough [16,
p. 199]. China argues that the Okinawa Trough delineates
the edge of the continental margin and that the axis of the
Okinawa Trough thus serves as the boundary between the
continental shelves of the two States.

Japan contests the Chinese interpretation and asserts
that the Okinawa Trough basically cannot be considered a
natural border. It argues that the Okinawa Trough is just an
incidental depression in a continuous continental margin
between the two States. In essence, Okinawa is sitting on
the continental shelf. For this connotation Japan cited
the International Court of Justice’s precedent in the Case
Concerning the continental shelf (Libya vs. Malta) where
the Court concluded that, if there were a fundamental
discontinuity between the continental shelf areas
between adjacent States, the boundary should lie along
the general line of the fundamental discontinuity. Japan
claims that the continental shelf boundary should be the
line equidistant between the undisputed territories of the
two countries. It argues that the continental shelf should
extend only to 200 nm. It estimated that the exclusive
economic zone of both sides overlap because the width
of the East China Sea is less than 400 nm and therefore
the median line drawn through the overlapping area
westward of the disputed Senkaku/Diaoyu Islands should
be the maritime border. Japan promulgated 200 nm of
the exclusive economic zone from the straight baselines.
It applies the median line method of delimitation, i.e.,
the line every point of which is equidistant from the
nearest point on the baseline of Japan and the nearest
point on the baseline from the breadth of the territorial
sea pertaining to the foreign coast which is opposite the
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coast of Japan. Japan’s proclamation to the west and
north of the Senkaku/Diaoyu Islands remained unclear.
The extent of overlapping is unknown because neither
China nor Japan published maps or specified exclusive
economic zone with coordinates the limits of their claims
in the East China Sea.

In 1998, China promulgated the Exclusive Economic
Zone and Continental Shelf Act which did not mention
any specific geographical areas. However, this Act
opened the door for settlement with Japan on the basis
of international law and in accordance with the principle
of equity. On the other hand, the Japanese Law on the
exclusive economic zone and continental shelf gives
possibility for both sides to stipulate boundary which may
be agreed as a substitute for the median line. However,
as long as the border is not agreed upon by neither of the
sides, for China the disputed area is therefore between
the Japanese-proposed median line and the Okinawa
Trough, and for Japan it is the overlapping area of the 200
nm exclusive economic zone.

APPLICABLE RULES TO BOUNDARY
DELIMITATION IN EAST CHINA SEA

The delimitation of sea areas has always had an
international aspect [17, p. 132]. It cannot be dependent
only upon the will of Japan or China as expressed in its
municipal laws which established their exclusive economic
zones and continental shelf. Territorial overlapping
claims of China and Japan require maritime boundary
delimitation. In principle, the validity of the delimitation
with regard to other States depends upon international law.
The determination of maritime boundaries is governed by
international law that has evolved through and progressive
development as reflected in the 1982 United Nation
Convention of the Law of the Sea [18, p. 3].

According to the 1982 United Nations Convention
on the Law of the Sea, one of the two applicable rules
for delimiting maritime boundaries in the East China
Sea is possible. The first begins with interpretation of
article 76 which defines a coastal state’s continental shelf
as comprising the seabed and subsoil of the submarine
areas that extend beyond its territorial sea throughout the
natural prolongation of its land territory to the outer edge
of the continental margin, or to a distance of 200 nautical
miles from the baselines from which the breadth of the
territorial sea is measured. Pragraph 6 of the same article
76 provides that, on submarine ridges, the outer limit of
the continental shelf shall not exceed 350 nm from the
baselines from which the breadth of the territorial sea
is measured. China adheres to this rule of the natural
prolongation of land territory, holding that East China
Sea continental shelf is the natural extension of the
Chinese continental territory. The Chinese continental-
shelf claim extends all the way to the axis of the Okinawa
Trough (about 350 nm from the China coast), enclosing
in essence all of the oil potential resources in the East
China Sea.

The second equally applicable rule safeguarded in
the 1982 United Nations Convention on the Law of the

Sea for delimiting maritime boundaries, such as in the
East China is by reference to the coastal States respective
exclusive economic zones. Article 57 of the 1982 United
Nations Convention defines a coastal State’s exclusive
economic zone as area which is not extending beyond
200 nm from the straight baselines from which the
breadth of the territorial sea is measured. Japan and
China are two States with opposite coasts, and the body
of waters between them is less than 400 nm in total. The
width varies from 180 nm at the narrowest points to 360
nm at the widest. It is 1,300 km (or 702 nm) in length
from north to south. The exclusive economic zones
present a weighty overlap problem, because these areas,
beyond and adjacent to their territorial sea, are subject
to a specific legal regime established by the unilaterally
promulgated act which is not entirely in conformity with
the 1982 United Nation Convention.

The 1982 United Nations Convention contains
identical provisions dealing with the delimitation
of exclusive economic zone and delimitation of the
continental shelf. Hypothetically, a solution is given in
accordance with Article 74 and Article 83 of the 1982
United Nations Convention, which set the delimitation
of the maritime zones (exclusive economic zone and
continental shelf) between Japan and China as the
States with opposite coast. In compliance to these
rules, the delimitation should be effected by agreement
on the basis of international law, as referred to in
Article 38 of the Statute of the International Court of
Justice [19, pp. 373—401].

First and foremost, the States are bound to apply
equitable principles as part of international law to balance
up the various considerations which it regards as relevant
in order to produce an equitable solution. The goal of
achieving an equitable solution when establishing the
delimitation of both of continental shelf and of exclusive
economic zones requires application of customary law
[20, p. 59]. Essentially, customary international law and
the 1982 United Nations Convention on the Law of the
Sea require an equitable result. A logical question arises
whether it will be equitable solution if the continental shelf
and exclusive economic zone share a common maritime
boundary. From the recent case law, there is a trend
towards delimitation of single maritime boundary for
all the overlapping zones between opposite and adjacent
States. Most States would regard this as a pragmatic
and workable solution. Whether the boundary of the
continental shelf areas and the boundary of the exclusive
economic zone have to be identical, depends on the
result of delimitation. Few principles of delimitation may
be applied under the condition of equitable principles.
The first one is the proportionality that is based upon the
relationship between the lengths of the relevant coasts
of States whose maritime zones have to be delimited,
on the one hand, and the area of maritime space to be
allocated to each of the parties by the delimitation, on
the other. The second one is principle of distance that
is not opposed to the principle of proportionality, a
contrario, both principle are complementary and both
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remain essential elements in the process of delimitation
[21, p. 13]. Application of equitable principles, including
abstention from refashioning nature, non-encroachment
by one party on the areas appertaining to the other,
respect due to all relevant circumstances and the notions
that equity (ex aeqo et bono), which does not mean that
equality has to be referred on occasion of the delimitation
of maritime boundaries between Japan and China [22,
pp. 18; 23, pp. 56—58].

In the absence of equitable solution, the Japanese
unilaterally drew a median line, which is rejected by China
on the ground that it is in favour of Japan. The median line
does not only turn into the Chinese side, but also turns to
the west to enclose the disputed Senkaku/Diaoyu Islands
on the Japanese side of the line. Japan considers all waters
east of this unilaterally drawn median line to be Japanese
territory. China argues that the delimitation should be
effected only by agreement, and that agreement through
consultation takes precedence over the equidistant line
principle. Its representatives pointed out, that median line
or equidistance line is only a method in the delimitation
of the sea, which should not be defined as the method
that must be adopted, still less as the principle for the
delimitation [24]. The delimitation of the sea should
follow the fundamental principle, i.e. the equitable
principle. In some cases, if equitable and reasonable results
in the delimitation may be achieved by using the method
of median line or equidistance line, the States concerned
can apply it by agreement [25, p. 111—118].

The question of delimitation of maritime border
between Japan and China in East China Sea is obliviously
common with the dispute over the sovereign rights to the
Senkaku/Diaoyu Islands. China and Japan argue that
they have inviolable sovereignty over the Islands. The
disagreement over the evidence of ownership can be
summarized as follows. China argues that the Senkaku/
Diaoyu Islands had been part of its territory until April 17,
1895, when they were ceded to Japan after losing a war.
The Chinese contend that the islands should have been
returned under the terms of Article 2 of the San Francisco
Treaty of 1951. Therefore, according to China, whatever
happened after April 1895 cannot detract from China’s
longstanding claim. Japan bases its case on the contention
that the islands had belonged to no country until January
1895, when they were incorporated into Japanese territory
by a cabinet decision. It argues further that since that
time, Japan has maintained continuous and effective
control of the islands, and therefore what happened before
January 1895 cannot diminish Japan’s sovereignty. For
the purpose of this analysis, it will be important to clarify
whether these islands allow the holder State to claim an
exclusive economic zone and a continental shelf. Actually,
the Senkaku/Diaoyu Islands territories administered by
Japan are also claimed by China. The Senkaku/Diaoyu
Islands Islands consist of five uninhabited islets and three
inhospitable rocks, located just about 120 nm southwest of
Okinawa. They are situated at the edge of the East Chine
Sea’s continental shelf fronting the Okinawa Trough to
the south. The depth of the surrounding waters is about

100—150 meters, with the exception of a deep trough in
the continental shelf just south and east of the islands,
that separates them from the Ryukyu Islands. According
to article 121(3) of the 1982 United Nations Convention
of the Law of Sea, rocks which cannot sustain human
habitation or economic life of their own shall have no
exclusive economic zone or continental shelf. Japan and
China agree that the islands generate the right to a 12 nm
territorial sea and to a 12 nm contiguous zone, but whereas
China applies article 121(3) and thus denies the islands the
right to an exclusive economic zone and continental shelf,
Japan upholds such argues. It means that Japan holds
that the features are islands and are therefore entitled to
have continental shelves and exclusive economic zones. It
thus uses them as base points for its continental shelf and
exclusive economic zone claims in the East China Sea.

If Japan’s interpretation of the 1982 United Nations
Convention of the Law of the Sea is accepted, then it can
claim up to an equidistant line with China. If China is
given the title to the islands under such conditions, it could
claim a continental shelf up to the Okinawa Trough, and
an exclusive economic zone to an equidistant line with
the nearest undisputed Japanese island. Otherwise both
countries would have an overlapping continental shelf
and exclusive economic zone claims extending from their
nearest undisputed territory. China has not taken yet an
official position on whether the Senkaku/Diaoyu Islands
are a rock or an island, which means that only in the latter
case the islands could be entitled to an exclusive economic
zone. The answer to the question of ownership of the
Senkaku/Diaoyu Islands is a prerequisite for pending to
an agreement over the delimitation of the maritime border
between Japan and China.

POTENTIAL SOLUTIONS FOR REGULATION
OF TERRITORIAL DISPUTES IN THE EAST CHINA
SEA

In accordance with the United Nations 1982 Convention
on the Law of the Sea, the delimitation of the sea should
be conducted first through consultation and by agreement
between parties concerned. It means that in the delimitation
of the East China Sea the choices of the parties concerned
should be respected to the greatest extent. As long as Japan
and China can reach an agreement, any method of the
delimitation, provided it can be accepted by the parties
concerned, is reasonable. After years of dispute over gas fields
inthe East China Sea, Japan and China have reached a mutual
agreement announced on 18 June 2008. The agreement was
made in a spirit of understanding and cooperation. In the
current agreement, the two countries agreed to stand the
border issue for the time being and promised to refrain from
unilaterally exploiting the disputed areas until a resolution
was found. The new agreement affects two of the disputed
gas fields: Shirakaba/Chunxiao and Asunaro/Longjin. In
the case of the Shirakaba/Chunxiao field, which China
has already started to develop, Japan has been invited to
invest in its development. As for the Asunaro/Longjin gas
field, China and Japan have agreed on establishing a joint
development zone. The agreement represents a milestone
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in the improvement of bilateral relations between China and
Japan [26]. Regarding delimitation of their maritime border,
Japan and China are free to adopt whatever delimitation line
they wish, whether that line is based on political, economic,
geographic or any other kind of consideration. On the basis
of the rule, the land dominates the sea; Japan and China
have liberty to point out particular potential solutions for
delimitation of the «inherited» maritime zones (continental
shelves and exclusive economic zones). In fact, it means
that Japan and China should be obliged to determine the
existing facts on basis of the rules of international law which
are fundamental for delimitation of maritime border of
States with opposite coasts. In order to achieve an equitable
solution, Japan and China should take a wider consideration
of all facts, principles and rules within the context of general
international law. It anticipates the principle of equidistance
or different equitable principles of delimitation (historic
titles or other special circumstances such is the geographic
configuration, geomorphological and geological factors
of the seabed and subsoil, economic factors, political and
security factors, enviroment, present of third States, etc.). In
the near future, Japan and China should make every effort
to negotiate a solution on a common boundary line for both
the exclusive economic zones and continental shelves. Such
boundary lines between Japan and China are crucial for
East Asian security and joint development of fish, minerals,
and hydrocarbon resources, which greatly depends on the
two regional powers. If no agreement is reached within a
reasonable period of time, Japan and China should resort
to the conciliation procedures provided for in Part XV of
the 1982 United Nation Convention. Either State then
may resort to compulsory procedures provided for in the
Convention by submitting the dispute to the International
Court of Justice, the International Tribunal for the Law of
the Sea or to the Arbitration [27, pp. 68—77].

SUMMARY

The previous analysis has made it clear that there are
serious differences between Japan and China regarding
the determination of sovereignty over the Senkaku/
Diaoyu Islands, which is a preliminary issue for the
delimitation of the sovereign rights of the two States in the
East China Sea. In this respect, the following differences
are crucial.

Although China and Japan agree that the possession
of sovereignty over islands entails the right to a territorial
sea of up to 12 nautical miles and up to 12 nautical miles
on the contiguous zone, they disagree about the possibility
of declaring exclusive economic zones and the continental
shelves. On the one hand, Japan supports China's position
towards a consistent application of Article 121 (3) of the
1982 United Nations Convention on the Law of the Sea,
which stipulates that the possession of cliffs and rocks in
which people can not live and where it is not possible to
develop independent economic life does not entail the
right to declare exclusive economic zones and continental
shelves. On the other hand, Japan does not consider that
the Senkaku/Diaoyu Islands can not have their exclusive
economic zones and the continental shelves. By this
approach, Japan basically confirms that Senkaku/Diaoyu
Islands is viewed as islands, and not as cliffs or rocks whose

status by law must not entail the right to proclaim those seas.
If the Japanese interpretation of the 1982 United Nations
Convention on the Law of the Sea is accepted, then Japan
could claim that the delineation with China in the East
China Sea goes by a central line or a line of equal distance.
However, in the event that it is established that China
has sovereign rights over the Senkaku/Diaoyu Islands, it
could require the establishment of its continental shelves
all the way to the Okinawa Basin and the proclamation
of its exclusive economic zone on a line of equal distance
with the closest Japanese island in respect of which there
is no dispute. In the case of a contrario, both States would
retain territorial aspirations on the continental shelves and
the exclusive economic zones of the other that overlap and
stretch from their nearest territories that are not disputed.
Since China has not yet taken an official stand on whether
Senkaku/Diaoyu represents rocks or islands, the issue of
sovereignty over the disputed sea area will be a preliminary
legal issue that needs to be answered before any agreement
on territorial delineation in the East China Sea is made.

Therefore, it seems clear, that China and Japan must
resolve their territorial dispute by mutual consent and in
accordance with the rules and principles of international
law codified in the 1982 United Nations Convention on
the Law of the Sea, but also contained in the customary
international law. Moreover, achieving alegally sustainable
solution to sovereignty over the Senkaku/Diaoyu Islands
through peaceful settlement of the dispute foreseen
in Chapter XV of the 1982 UN Convention, includes
improving the Sino-Japanese relations that are burdened
by mutual misunderstanding, nationalist animosities,
geopolitical and historical rivalries [28].
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Jlywiko Jlumumpueeuu *

TEPPUTOPUAJIBHBIE CTIOPBI B BOCTOUYHO-KUTAIICKOM MOPE

Bormpoc teppuropuansHoro pasrpanndeHust B Bocrouno-Kuraiickom Mope umeer reo-
9KOHOMUYECKOE 3HAUCHUE U3-32 HAJTMUMS OOraThIX UCTOUHUKOB HEPTUH, a TAKXKE Tiepe-
TUIETEHHBIX MHTEPECOB NIPUOPEeXHBIX TocynapcTB U CoenuHeHHbIx LlITaToB, KOTOpBIE TIO
CTpaTern4ecKUM MPUYMHAM UMEIOT TEHIEHIIMIO TIOAAePXKMBATh IMTOJUTUIECKOE M BOCHHOE
MPUCYTCTBUE U KOHTPOJb. B mocienHee necatuwierue Kurait, TaliBanp u AnoHus ycunu-
JI CBOW TeppUTOpUaibHble TpeOboBaHMsT B BocrouHo-KuTalickom Mope Ham octpoBamu,
KOTOpBIE KWTAiIbl Ha3bIBalOT Jlsiotoli, TaitBaHbckuM J[lsiotoTaii u simoHckuMm CeHKaky
(B manbHelieM — octpoBa CeHkaky/Ils01011). M3-3a Bce OoJiee 3aMeTHOI 3cKalaliuy B3a-
MMOOTHOIIIEHUI, BO3HUKAIOIIMX M3-3a Pa3HbIX TOUEK 3PEHUsT OTHOCUTEIBHO CYBEpEHU-
TeTa 3TUX OCTPOBOB M PA3TMUYHBIX MOMXOMOB K OMPEAEICHUIO TPAHUI] UCKITIOUNTETbHBIX
9KOHOMUWYECKUX 30H U KOHTMHEHTAJIbHBIX 1IeTh(hOB, T HU OTHA M3 CTOPOH HE XOYEeT
WATU Ha YCTYIKU APYTOi CTOpOHE, MTPUMEHEHNE MEXIyHApOIHOIO 1TpaBa MpeICcTaBIsieT-
cs1 HeM30eXXHBIM MEXaHM3MOM ITPEOI0JICHHSI TEPPUTOPUAIIbHBIX CIIOPOB. B aT0ii cBSI3M B
WCCIIEIOBAHUM PACCMATPUBAIOTCSI BOBMOXHOCTHU Pa3pelieHNs] TEPPUTOPUATBHBIX CTIOPOB
B Bocrouno-Kuraiickom mMope B 1iesisix 00ecriedeHrsl YyCTOMUMBBIX MPABOBBIX PEIICHUM,
KOTOpBIE OYIyT COOTBETCTBOBATh MEXIYHAPOTHOMY MOPCKOMY ITpaBy M MPUMEHEHHUE KO-
TOPBIX 00ECIIEYMIO ObI MUP U CTAOMJILHOCTD B 3TOM YacTy 3eMHOTO Il1apa.

Karouesote caosa: TeppuTOpUATbHBIC CIIOPHI, MOPCKasl AeJIMMUTAIMs, BocTouHO-
Kuraiickoe mope, octpoBa CeHkaky / sorwit, Kutait, TaiiBaHb, AnoHus.

* lumumpuesuu Jlywko (dimitrijevicd@diplomacy.bg.ac.rs), Ph.D., npodeccop u akc-aupekrop MHCTUTYTa MeXIyHApO -
HO MOJUTUKU U 3KoHOMUKHM, 11103, benrpan, yn. MakenoHcka, 25, Cepousi.
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FACILITIES, PRIVILEGES AND IMMUNITIES OF THE REPRESENTATIVES OF INTERNATIONAL

ORGANIZATIONS AND INTERNATIONAL OFFICIALS

International organizations represent the creations of recent times and respond to the
needs of the modern world. Achieving awareness of the need for international cooperation
is conditioned by economic and technological development. Bilateral interstate relations,
from occasional contact to permanent interchange by diplomatic envoys, could meet the
needs of the times of moderate international exchange and poor means of ties. International
organizations have a special significance for tackling the contradiction between the existence
of a number of sovereign states and the demands of those human activities that have global
or regional exchanges and seek for a basis broader than the territory of an individual state.
The simplest definition of an international organization is that they are established by an
international treaty, which is ratified in accordance with the constitution established by the
Member States. In addition to rare exceptions, the creation of an international organization
begins with convening a conference of proxies of states, where the status of the organization
is signed after the negotiations have been completed. Such conferences can precede a
period in which countries agree on the important issues of a future organization. These can
be raised through diplomatic channels, or negotiations at one or more previous meetings
with the participation of all or some of future founders of the organization. The privileges
and immunities of international organizations themselves, as subjects of international law,
include the following forms: immunity from jurisdiction, inviolability of premises and

archives, fiscal and currency privileges, freedom of communication.

Key words: international organization, cooperation, states, diplomacy, privileges.

1. THE CONCEPT OF INTERNATIONAL
ORGANIZATION

Since international organizations came to the
forefront of scientific interest, many definitions of the
term «international organization» have been offered.
After the great initial differences, some agreement
has shown up in terms of the definition and the main
elements that such a creation usually has or must have.

The simplest definition is that international
organizations are established by an international treaty,
which is ratified in accordance with the established
procedure of the member states, and have their statutes
that the constitutive elements would be reduced to the
«state» and «international agreement» contained in the
statute of the organization. According to another older
definition, an international organization established
by an international treaty, achieves international co-
operation in order to meet some common interest and is
directly subject to international law [1, p. 120].

A number of definitions, however, take into
account another element of the term «international
organization», the existence of permanent organs. It is
thus claimed that an international organization is a «form
of cooperation of sovereign states, based on a multilateral
international treaty, which includes a relatively stable
circle of participants and whose basic characteristic is the

* © Jerotijevi¢ Dusan, Jerotijevi¢ Zoran, 2018

existence of permanent organs with certain competencies
and powers to act on the implementation of common
goals» (Morawiecki).

An international organization often needs to
have a «legal personality» and / or «will» in itself,
which the theoreticians have a lot of debate about.
According to some authors, on the basis of contracts,
organizational cooperation is organaized within an
independent institutionalized community, which can
have the subjectivity, possibly the formal recognition of
international legal subjectivity» (Ibler); secondly, the
term «international organization» means the «collectivity
of states established by contract, with the statute and
common authorities, which has an identity different from
the identity of the member states and which is a subject of
international law with the ability to conclude a contract»
(Ficmoris Fitzmaurice); thirdly, it is «the union of states
founded by a treaty, which has a statute and common
authorities and has a legal personality different from the
personality of the Member States» (El Erian).

The definitions that take into account the specific
«will», presume that international organizations are
«collective bodies, established by several states, whose
joint declaration of will, expressed in accordance with
international law, conferred on that collectivity a certain
jurisdiction, which, between members produce certain
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legal consequences «(Anzilotti); or, even more clearly:
the term «organization» means that it is a group capable
of continuously manifesting its «will» other than the will
of the member state (Reuter).

According to the first draft of the rules of responsibility
of international organizations of the International Law
Commission, the term «international organization»
refers to «an organization founded by a contract or other
instrument governed by international law, which also
has its own international legal subjectivity. International
organizations can, as members, include other entities, in
addition to states».

A group of authors from Serbia (Dimitrijevic,
Raci¢, Deri¢, Papi¢, Petrovi¢, Obradovi¢) see the
main elements of the definition of an international
organization: it is a permanent form of international
cooperation, it is a member of the state, although it
is possible that it is another subject, it arises with the
consent of the will of the states (by international treaty
or other form of consent); and it has a certain autonomy
in relation to members [2, p. 105].

1.1. The emergence of an international organization

Unlike states that arise as soon as certain concrete
conditions (territory, population, government) are
implemented, and where recognition by other statesis ofa
predominant opinion, whereas there is no constitutive but
only declarative character, an international organization
arises from the acquisition of legal and factual conditions.
As follows from the constituent elements of the term
«international organization», the legal requirement is
multilateral international treaty coming effective, and in
fact the creation of the statute of the foreseen bodies that
start to operate.

Apart from rare exceptions, the creation of an
international organization begins with convening a
conference of proxies of states, where the status of
the organization is signed after the negotiations are
completed. Such conferences can precede a period in
which countries agree on the important issues of a future
organization. These can be raised through diplomatic
channels, or negotiations at one or more previous
meetings with the participation of all or part of future
founders of the organization. Thus, the United Nations
Charter, after the adoption of the London Declaration
(1941), the Atlantic Charter (1941) and the United
Nations Declaration (1942), was gradually formed at
the Moscow Conference (1943) and the Conference
in Dambarton Oaks (1944, where a draft was adopted
Finally, the final text was signed at the San Francisco
Conference (1945), with the participation of all the
founding states of the United Nations.

1.2. Statute of an international organization

The Statute of an international organization can
be adopted at an international conference convened to
resolve other issues (thus the Pact of the Peoples' Party
was part of the Peace Treaty ending the First World War),
or at a conference whose sole task was the adoption of an
organization's statute (e.g. the San Francisco Conference,
1945, a hotspot in Hot Springs, 1943, at which the

Statute of the Food and Agriculture Organization of the
United Nations was adopted and signed, a conference
in Bretton Woods, 1944, which adopted the statutes
of the International Bank for Reconstruction and
Development and the International Monetary Fund).
Finally, the statute of an international organization can
be adopted through an international organization and at
a conference convoced for this purpose (for example, the
creation of the International Atomic Energy Agency in
Vienna, 1956, International Finance Corporations and
the International Development Association, 1955, or
1960). Regardless of the circumstances, the Statute shall
be signed by the authorized representatives of the States
[3, p. 89].

By signing the Statute, however, the formal conditions
for the existence of an international organization have not
yet been met. For this end, the statute must be ratified.
Ratification is done in accordance with the laws of each
state. The statute of an organization comes into force
when it is ratified by a predetermined number of states.

The statutes of limited membership organizations
usually enter into force when ratified by all signatory
states (eg European Communities Statutes). However,
this requirement is for an organization of a wider
membership, especially those with a tendency toward
universalism, which is difficult to achieve. Moreover,
the statute’s coming into force is conditioned by the
ratification of a certain number or percentage of States
Parties. Thus, for example, the UNESCO Statute
coming into force was conditioned by the ratification by
20 state parties; the World Health Organization — by 26
States Parties; the Statute of the Organization of African
Unity coming into force — by the ratification by two
thirds of the signatories; and the International Bank for
Reconstruction and Development and the International
Monetary Fund — by ratification by those who had a
total of 75 % of the capital of the respective organization.
There are also cases when the statute coming into forde
is conditioned by the ratification by a number of states,
with the number of countries with special significance in
a given area found in that number.

Thus the United Nations Charter came into force
after it was ratified by half of the signatories, including
the five great powers of the World War II winners. The the
statute coming inforce fulfills the legal requirements for
the emergence of an international organization. To come
in force, it is necessary to fulfil a factual condition, the
formation of bodies that will operate in the statute of the
foreseen area. It is normal that, after the entry into force
of the Statute, the highest authority comes to a meeting
within a reasonable time, and then the other bodies set
up by the statute start to form. However, in cases where
it is considered necessary for the organization to start
immediately, it is possible to create a temporary body
(such as the Provisional Organization for International
Civil Aviation) before the entry into force of the statute,
which will operate until the final establishment of the
mechanism envisaged by the statute.
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2. PRIVILEGES AND IMMUNITIES OF
INTERNATIONAL ORGANIZATIONS

By means of all these instruments, privileges and
immunities can be summarized in the following groups:
privileges of international organizations, officials of
international organizations and representatives of states
with international organizations [4, p. 299—300].

The privileges and immunities of international
organizations themselves, as subjects of international law,
include the following forms: immunity from jurisdiction,
inviolability of premises and archives, fiscal and currency
privileges, freedom of communication.

2.1. Immunity from jurisdiction

Immunity from jurisdiction is one of the essential
elements for independent functioning of international
organizations. The reasons for the recognition of this
institution lie in the fact that, unlike states, it cannot be
defended by reciprocity measures from biased proceedings
or the unjustified interference of the authorities of
another state with international legal guarantees of
this kind. Therefore, it is customary for international
organizations and their property, regardless of where they
are and who is holding them, to have «immunity from all
forms of legal proceedings» [5, p. 200]. In an individual
case, an international organization may waive immunity
from jurisdiction: the waiver, however, must be «explicit».
It does not mean consent to the compulsory execution of
a court decision.

Acceptance of immunity from jurisdiction was
greatly facilitated by the latest development in the course
of which it created the obligation of an international
organization to provide an international procedure that
would achieve legal certainty at another level. In this
sense, with some differences in relation to individual
organizations, several procedures are envisaged. First,
it is envisaged that an international organization
cooperates with the appropriate authorities of the
member states to facilitate the achievement of justice,
the respect of police regulations, and the prevention
of the abuse of the privileges and immunities of the
international organization. Secondly, it is envisaged that
the organization provides appropriate ways of resolving
disputes arising from contracts or other disputes of a
private legal character, as well as those relating to an
official of an organization that enjoys immunity, unless
there is a waiver of immunity.

Thirdly, with regards to officials and experts of the
organization, the right, but also the duty of the Chief
Administrative Officer, to waive immunity in cases
where, in his opinion, the preservation of immunity
would prevent the course of justice, and this waiver would
not harm the interests of the organization.

2.2. Inviolability of rooms and archives

The inviolability of premises and archives undoubtedly
finds its root in diplomatic and consular prisons and
immunities. The needs for this institution stem from
the necessity of protecting the freedom to consider
the issues that the organization deals with, preserving
the confidentiality of confidential negotiations and

correspondence, and enabling international officials to
perform their functions completely independently of
the interference of authorities outside the organization.
The inviolability of the premises and the archives of the
organization is usually proclaimed in the agreements on
privileges and immunities, while the details are left to the
headquarters agreements [6].

On the one hand, the state of the headquarters
is obliged to ensure the smooth functioning of the
organization, which means that it is obliged to take
measures to protect the premises of the premises from all
external influences that could act negatively. It must be
taken into account, that the property of an organization
is immune from search, confiscation, expropriation
and other forms of disturbance, regardless of whether
these are administrative, judicial or legislative measures.
Finally, the organization's archive, like all its documents,
is inviolable no matter where it is. It is obvious that all this
is aimed at ensuring the functioning of the organization,
including all forms of multilateral diplomacy within
its framework, without interference by any external
authority [7, p. 213-214].

On the other hand, since the authorities of the state of
the country can not enter the premises of the organization,
except in the case of consent and under the conditions set
by the responsible person of the organization, the issue
of jurisdiction in criminal matters remains open, as well
as the problem of providing asylum. Regarding criminal
proceedings, international organizations do not have
criminal jurisdiction, nor a criminal justice organization
that could pronounce and enforce criminal sanctions;
Moreover, the crimes that could be encountered in the
premises of an international organization in most cases
would not have much to do with the law of the state of
the seat. As far as the rights of asylum are concerned,
agreements on privileges and immunities do not normally
contain certain provisions; only a certain number of seat
agreements relate to this problem, but as in the case of
a seat agreement between the United Nations and the
United States - it obliges the organization not to become a
refuge for persons seeking to evade regulations of the host
countries, the extradition that the host country should
enforce or disable the normal course of legal proceedings
in that country. Although usually an international
organization is obliged to cooperate with the authorities
of the host country in order to facilitate legal procedures
that would not harm the interests of the organization,
the issues of criminal jurisdiction and asylum remain
partially open. In this way, the eventual conflict between
the interests of the absolute inviolability of the premises
of the organization and the justified interests of the host
state can be solved by official contacts that will seek to
reconcile both interests.

2.3. Fiscal and currency privileges

Fiscal and currency privileges arise from the need
to make funds of an organization that are sometimes
significant, bearing in mind the core business, as in the
case of the International Bank for Reconstruction and
Development and the International Monetary Fund,
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or technical assistance activities, primarily the United
Nations and the major the number of specialized
institutions of protection against measures that could
impose their mobility and possible financial control of
the state of the headquarters over the funds provided by
the Member States for the corresponding purposes.

Under the General Convention on the Privileges and
Immunities of the United Nations, whose provisions
are in principle followed by the instruments of many
other international organizations, the United Nations
may keep funds, gold and currency of any kind and
keep accounts in any currency, and are free to «gold
or currencies from one country to another ... without
restrictions which may be subject to financial control,
regulations or moratoria of any kind». In addition, the
fiscal immunities of international organizations include
the exemption from direct taxation; exemption from
customs and import prohibitions and restrictions, and
exemption from indirect taxes to the extent feasible.

2.4. Freedom of communication

Given the breadth of international organizations in
geographical terms, but also in relation to competencies,
freedom of communication is necessary for international
organizations, as well as for diplomatic relations between
states.

Almost all agreements on the privileges and
immunities of international organizations, as well as
seat agreements, in accordance with that commonly
recognized need, follow the provisions of the General
Convention on the Privileges and Immunities of the
United Nations. In accordance with these instruments,
international organizations enjoy immunity from every
form of censorship of official correspondence and other
forms of official communications; have the right to use
the code and diplomatic valise, with the treatment being
the same as in diplomatic law. Finally, the organization
enjoys, in the territories of the Member States, in
relation to its official communications, equally favorable
treatment that isaccorded to governments, including their
diplomatic missions, in terms of priority and price for
mail, telegrams, radiograms, telephones and telephone
services, or any other form of communication. However,
it should be kept in mind that some agreements, including
the Agreement on the Privileges and Immunities of
Specialized Institutions, foresee that these provisions
will not prevent the adoption of appropriate «security
measures» by the state in relation to the use of the code
and diplomatic valise, but which will be determined by
an agreement between states and related international
organizations.

3. PRIVILEGES AND IMMUNITIES OF OFFICIALS
OF INTERNATIONAL ORGANIZATIONS
International officials are persons who, in accordance
with the basic principles of international organizations,
should, although they are nationals ofindividual members,
act exclusively in the interest of the organization itself. In
order to carry out their functions independently of the
influence of the governments of the states of those whose

citizens, the state of the organization's headquarters or
others are granted privileges and immunities and, as
expressly indicated, in order to ensure the performance
of their functions. The current international instruments,
although somewhat different in formulations, contain
essentially similar provisions [8, p. 250]. They are
consequencebl of the consent of the states in terms
of scope and methods of protection that are given to
officials of international organizations in order to ensure
the independent exercise of their duties.

The basic problem in the statutes of international
organizations is dealt with similarly to Article 100 of
the Charter of the United Nations: in the performance
of his duties, the Secretary General and the staff will
neither receive instructions from any government nor any
authority outside the Organization; on the other hand,
each member undertakes to respect only the international
character of the responsibilities of the Secretary-General
and the staff and will not seek to influence them during
the performance of their duties.

Although this principle is generally accepted, in
practice there are some difficulties that are reflected in
the insufficiently balanced provisions of the privileges and
immunities agreements and the headquarters agreements
of individual organizations. The main problems do not
arise so much from the unwillingness of states to gain
international privileges and immunities, but rather from
how many of them are difficult to accept the exemption
from jurisdiction and tax privileges of their own citizens.

3.1. Immunity from jurisdiction

As a rule, they are recognized as the highest officials
of international organizations (chiefs of administrative
bodies, their deputies and assistants), and they are, in
fact, very close to those who, under international law,
are recognized as diplomatic representatives of the states.
As for other officials of the administrative bodies of
international organizations, immunity from jurisdiction
is somewhat more limited in terms of substance.
The great difference between the immunity from the
jurisdiction of the highest officials and others, however,
does not relate to the extent of the guaranteed immunity,
or whether the act was committed in any period or during
the performance of official functions.

Namely, the immunity from jurisdiction protects
the most senior officials of international organizations
regardless of whether they are moving within the domain
of official duties or not; the immunity of other officials
of administrative bodies, however, protects them only
as they move within the domain of their official duties.
Specifically, the highest officials of the administrative
bodies of international organizations can not be held
accountable before the authorities of the state in which
they are located, regardless of whether they committed
any offense or criminal offense during their official duties
or in their free time (e.g during recreation on weekends);
lower-ranking officials, however, are covered by immunity
only while performing official duties.

The problem is even more complicated due to the
fact that seat agreements do not regulate this matter
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uniformly; sometimes, the provisions of valid agreements
on privileges and immunities are taken over (as in the
case of United Nations agreements Switzerland or the
International Civil Aviation Organization of Canada),
or the problem is left open (as in the case of the United
Nations Headquarters Agreement), thereby opening the
way for diverse interpretations [9, p. 199].

The fact that the situation is not regulated in the
best way, and that the practice demonstrates uneven
behavior is shown by the resolution of the UN General
Assembly adopted at its 41st session. By the resolution
of this body 41/205, namely, it was noted with concern
that there is a tendency of increased violation of the
privileges and immunities of the official of the United
Nations, specialized agencies and related organizations,
and therefore calls on the Member States to strictly
adhere to the privileges and immunities of international
organizations.

3.2. Exemption from taxation

Exemption from taxation of salaries and other benefits
that officials of international organizations receive for
their work privileges which, similar to the decision
adopted in the conventions on privileges and immunities
of the United Nations and specialized institutions, is
contained in a substantial part of the contracts on the
seats of the international organizations. In a large part,
it aims to avoid some of the funds that all members give
to the organization to cover its costs to the host country.
Exceptions to this principle are seat agreements between
the United Nations and the United States, where nothing
is said about this privilege, a seat agreement between the
International Civil Aviation Organization and Canada,
where this privilege is expressly excluded in relation to
nationals of the country of the seat, and an agreement
about NATO in which it is possible to conclude bilateral
agreements under which a particular state pays its own
citizens employed in that international organization and
thus significantly undermines the conception of special
positions of international officials.

When it comes to officials of international
organizations, then in the issues that may appear
peripheral as a problem of income taxation, there isa need
to solve the problem uniquely. There is no doubt that it is
necessary to avoid discrimination between the officials of
the country's nationals and those other Member States.
The solution accepted within European communities
seems to be the best: according to the protocols on the
privileges and immunities of the European Economic
Community and Euratom, namely, the exemption from
the taxation of the income of international officials by
the state is envisaged, but also the possibility that their
income will be taxed in accordance with the decision
of the competent organs, by the organization and in its
favor.

3.3. Exemption from the duty of the national service

This exemption is even a more controversial aspect
of the privileges and immunities of international

organizations. While the United Nations Convention
on the Privileges and Immunities of the United Nations
stipulates, without limitation, that United Nations
officials will be exempted from this obligation in relation
to their own State, the Convention on the Privileges
and Immunities of Specialized Institutions is far less
categorical and allows the obligations of the National
Service to be postponed, at the request of the relevant
institution and on the basis of its needs. While this
example is followed by the Arab League, a number of
regional organizations, especially European organisations
(Council of Europe, European Community, NATO),
leave this issue open [10, p. 130].

While an agreement concluded between the
International Civil Aviation Organization and Canada
appears to be the only one providing full exemption from
the national service without exception, even in relation to
Canadian citizens; exceptions are usually related to the
country's citizens, in the sense of the principle contained
in the Convention on the Privileges and Immunities of
Specialized Institutions.

It seems that the problem of protecting officials of
international organizations from the government of
their own state is the greatest in the area of privileges
and immunities. If it is understood that the aim of the
immunity of the officers of international organizations is
to ensure their complete independence of government,
and of the state. Outside the organization, immunities
must also include protection from the power of their own
states.

The international travel documents of international
organizations (laissezpasser) are partly in the issue of
privileges and immunities. Their goal is to facilitate
official trips of officials of international organizations
across the territories of the member states, without
national travel documents (passports and visas). The first
attempt, which in practice has not led to the expected
results, is still from the Society of Nations. According
to the Convention on the Privileges and Immunities of
the United Nations, these may issue travel documents
to the authorities of the Member States as valid travel
documents and, on the basis of them, timely issue visas.
A similar possibility exists for officials of specialized
institutions. However, agreements on the headquarters of
international organizations differently address the issue
of international travel documents. In practice, there is
still no universally accepted solution according to which
international travel documents in the territories of the
member states will completely replace passports and
visas. Nevertheless, they facilitate obtaining diplomatic
and official visas and, consequently, the application of
the privileges and immunities of officials of international
organizations.

CONCLUSION
Unlike diplomatic privileges and immunities in
respect of which there used to be a lot of theoretical
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debates on the nature of the necessary protection of
international organizations based on the demands of the
administrative, legislative and judicial authorities of the
states, there was a consensus on the basis of the privileges
and immunity of international organizations. Given
that international organizations do not have their own
territory, their privileges could not be tied to the function
of extraterritoriality. Since they were not sovereign, it was
obvious that they were not based on the representation
theory. By contrast, with the adoption of the Charter of
the United Nations, functional theories of the privileges
and immunities of international organizations have been
rooted. Namely, privileges and immunities are recognized
in order to protect the independent exercise of functions
entrusted to international organizations.

Apart from theoretical, there are also practical needs
of handling the privileges and immunities of international
organizations from those that have been respected in
the bilateral (i.e. diplomatic) relations since ancient
times. The main difference stems from the fact that the
diplomatic and cosmic relations between the states are
bilateral, while in the case of international organizations
(including the conference), these relations, apart from
multilateral lines, include a three-way relationship: a
member state is an international organization of the
headquarters of an international organization. The State
Party sends its official representatives to represent them
permanently (in the case of permanent state missions
by international organizations) or occasionally (when it
comes to meetings of individual bodies of international
organizations or conferences held under their auspices).

In contrast to diplomatic relations of states, privileges
and immunities, they are primarily given to protect from
the intervention of the receiving State, with the diplomatic
staff remaining fully under the jurisdiction of their own
state, so that international organizations are required to
extend the institution of privileges and immunities to
the protection of international staff organizations from
their own states. It is often emphasized that in order to
independently perform their functions, international

officials need more protection from the possible efforts
of the state whose citizens are to perform their duties
exclusively in the interest of the international organization
for which they work.

These are also the main reasons (with a series of
individual ones) which have made many countries to
ratify (draft) the Convention on the Relations of States
and International Organizations. In other words, the
countries on whose territories there are headquarters of
international organizations, believe that their burden is
too heavy and that there is no sufficiently effective way to
protect their interests against possible misconduct.
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Jlywan Jcepomuesuy, 3opan Jcepomuesuyu *

JIbI'OTBL, ITPUBIJIETI 1 UMMYHUTETDI MPEJICTABUTEJIEN MEXTYHAPOJTHBIX
OPTAHMBAILINUN 1 MEXITYHAPOJIHBIX JOJLKHOCTHBIX JIULL

MexayHapoaHbIe OpraHU3alluy ITPEACTABISIOT COO0I TBOPEHMS IOCIETHNX BpEMEH
1 OTBEYalOT MTOTPEOHOCTSIM COBPEMEHHOTro Mupa. JlocTHXKeHe TOHUMaHUSI B BOIIPO-
cax He00XOIUMOCTHU MEXIYHAPOIHOTO COTPYAHUYECTBA OOYCIOBIEHO 9KOHOMUYECKUM
M TEXHOJIOTMYECKUM pa3BUTHEM. [IBYCTOPOHHME MEXTOCYIApCTBEHHEBIC OTHOIICHWS,
OT CJIy9alfHOTO KOHTAaKTa JO MOCTOSHHOTIO OOMEHa AUTIJIOMAaTHIECKUMU MOCTaHHUKA -
MM, MOT'YT YIOBJIETBOPSTH IOTPEOHOCTA BPEMEHHOTO MEXIYHAPOIHOro ooMeHa. Mex-
JIIYHApPOJIHbBIE OPraHMU3allMi NMEIOT 0CO00e 3HAYEHNE ST IPEOAOJIEHMSI TTPOTUBOPEYMST
MEXIY CYIIECTBOBAHMEM psiia CYBEPEHHBIX TOCYIApCTB U TPEOOBAHUSIMU TE€X BUIOB
YeJI0BEUYECKOM MeITeIbBHOCTH, KOTOPBIE UMEIOT TJ100aJTbHBIE VIV PerMOHAIBHEIE OOMe-
HBI, U CTPEMSITCS K 00JIEE ITUPOKOI OCHOBE, YEM TEPPUTOPHUS OTAEIHHOIO rOCYIapCTBa.
IIpocTeiimuM omnpenesieHMEM MEXAYHApPOAHOM OpraHM3alMU SIBISETCS TO, YTO OHU
YCTaHABJIMBAIOTCS MEXIYHAPOIHBIM TOTOBOPOM, KOTOPBI paTU(PUIIMPOBAH B COOT-
BETCTBUU C KOHCTUTYLIMEH, YCTAHOBJICHHOM TocynapcTBaMU-4ieHaMu. B momoiHeHMe
K PEIKMM MCKITIOUEHUSIM CO3JaHUe MEXIYHAPOIHOM OpraHM3alliyi HaYMHAETCS C CO-
3pIBa KOH(MEPEHIINM IIPOKCH TOCYAAPCTB, € CTATYC OPraHM3aLMM ITOAIIMCHIBAETCS I10-
cJie 3aBepIIeHUs IeperoBopoB. Takue KoHGbepeHIIMK MOTYT IIPEAIIeCTBOBATh TIEPHOY,
KOTJa CTPaHbI COTJIAIIAIOTCS C BaXKHBIMM BOIIpocaMu Oyaylieit opranu3anun. OHU MO-
I'YT OBITh MOIHSTHI IO IATUIOMATUYECKMM KaHaJIaM WIM IIEPErOBOpaM Ha OJHOM WA
HECKOJIBKMX TPEABIIYIINX BCTpeUax ¢ y4aCTHEM BCEX MM HEKOTOPHBIX OYIYIINX OCHO-
Barejieil opraHu3anui. [IpuBUIeru 1 UMMYHUTETHI CAMHUX MEKIYHAPOIHBIX OPTaHM-
3alMil KaK CyOBEKTOB MEXIYHAapOMHOIO IpaBa BKIIIOYAIOT ClEAyIOKE (GOPMBI: M-
MYHUTET OT IOPUCINKINU, HETPUKOCHOBEHHOCTD MOMEIIEHUIA M apX1BOB, HAJIOTOBBIE
U BaJIIOTHBIE TIPUBWIETUH, CBOOOAA OOILIEHUS.

Karouesvte caosa: MexXmyHapooHasi OpraHu3allnsl, COTPYIHUYECTBO, TOCYIapCTBa,
MUATUTIOMATHS, TPUBUJICTHMN.

* JIacepomuesuy /[ywan (dusanjerotijevic@gmail.com), Ph.D., nouieHT, pakynsreT 6M3Heca u npaBa, YHuBepcuteT Hukona
Tecna, 11000, Cepbus, . benrpan, yn. Kapa Jdymana, 62-64.

IDicepomuesuy 3opan (zoranjerotijevic@gmail.com), Ph.D., noaHslil mpodeccop, pakyasreT 6M3Heca U MpaBa, YHUBEPCU-
teT Hukona Tecna, 11000, Cep6us, r. Benrpan, yi. Kapa Jymrana, 62-64.
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I'PAZKTAHCKOE ITPABO

M. B. IlImeqesa™

PACIHIMPEHUE BO3MOKHOCTEHN YYACTUA IPEAITPUHUMATEJIEN
B I'OCYIJAPCTBEHHDBIX 3AKYITKAX

B crarbe paccMaTpuBatoTCsl BOITPOCHI 00ECTIeUeHUsT paBHBIX BO3MOXKHOCTE ISl y4acTUst
B TOCYIapCTBEHHBIX 3aKyIKax. MHOIMEe CUCTEMBbI TOCYIapCTBEHHBIX 3aKYITOK OCHOBHIBAIOT-
Cs1 HA IPUHLIUIIE PABEHCTBA JIMLI, Y4aCTBYIOIIMX B 3aKyMnKax. PABEHCTBO MOXET CITYXKUTh He
MPOCTO CPEJCTBOM JOCTVIKEHMSI Pa3IMYHBIX L€l CUCTEMbl TOCYIaPCTBEHHBIX 3aKYTIOK,
TaKuX KaK pa3BUTHE JOOPOCOBECTHON KOHKYPEHLIUM, TIPEIOTBpallieH1ue KOPPYILIMU U ApY-
IMX 3JI0YNOTPEOJIEHUI U yIOBAETBOPEHUE MOTPEOHOCTEN IOPUINYECKUX JIMLL (3aKa3YMKOB)
B TOBapax, paboTax, yCayrax ¢ HEOOXOMMMBIMY TIOKA3aTeISIMU IIEHBI, KA9eCTBa 1 HaIeXKHO-
CTU, HO U OOBEKTUBHO MPUCYTCTBOBATh B MPOLIECCE 3aKYIMOK KaK CAMOCTOSITEIbHOE TPaBo.
OnHol U3 MIaBHBIX MTPOOJIEM, CBSI3aHHOMW C MPUHIIMIIOM PaBHOTO OOpAallleHVs], SIBJISIETCS TO,
YTO 3TOT HPUHIIMIT YaCTO HEAOCTATOYHO YETKO OIpeesicH 3aKOHOMATeIeM, 1 HETIOHSTHO,
KaKyIO POJIb OH JOJDKCH UTPATh B CUCTEME 3aKYTIOK — OY/IET JIMIIIb CPEACTBOM IUTST IPYTHX 11e-
JIEW I CaMOCTOSITETbHOM 1IEJTbIO B 3aKYTOYHOM MpaBe. ABTOp MOJiaraet, 4To paclmpeHye
BO3MOXKHOCTEH yJacTus B 3aKyIKax BbICTyMaeT 0a30BOii 3aiayeil MIHCTUTYTa FOCyIapCTBEH-
HBIX 3aKyITOK, KOTOpasl IOJDKHA YYMTHIBATHCS TIPU ITPOBEICHWU 3aKYIIOYHBIX IIPOLICIYD,
a TaKkxke Tpy (POPMUPOBAHNM CONECPXKAHMS M CTPYKTYPHI POCCHUIMCKOTO 3aKOHOIATEIILCTBA.
B crathe packpbiBaeTCsl 3HaYEHME yKa3aHHOM 1iesiu. B pe3ynbrate npoBeaeHHOIo UCCea0-
BaHUS aBTOP MPUXOAUT K BBIBOLY, UTO MTPOBEACHUE 3aKYITOYHOM MPOLEIYphl, B KOTOPOii BCe
3aMHTEPECOBAHHbIE JIMLA UMEIOT PaBHbIE BOBMOXHOCTH 151 y4aCTHs1, MOXET BbICTYIIAT JJIs1
TOCYIapCTBEHHOTO 3aKa34MKa IOpUANYECKIM MEXaHM3MOM ITOMCKA JIYIIINX YCJIOBHIA Ha T10-

CTaBKY TOBapOB, BBLIMOJIHEHYE PAOOT 1 OKa3aHUE YCITYT.

Karouesvte caoea: TOCymapCTBEHHBIC 3aKyNKH, KOHTPaKTHAas CHCTeMa, CYOBEKTHI
KOHTPaKTHBIX OTHOIIICHMH, IIEJIM TOCYIapCTBEHHBIX 3aKYIIOK, paBHOIIpaBHE YYaCTHU-

KOB 3aKYIIOK.

Beenenne

CuctemMa rocyJapCcTBEHHbBIX 3aKYIOK MOXKET pellaTh
pa3auyHbIe TOCYIapCTBEHHbIE 3a4a4K; 3TO U MOIAEPXK-
Ka 9KCIopTa, U CTUMYJIMPOBAHUE 3KOHOMUYECKOIO pPO-
CTa, U TOOLIPEeHUE Pa3BUTHUSI MAJIOTO U CPEIHEro Mpes-
NpuHUMaTeabCcTBA B cTpaHe. Ilpyu 3TOM KOHKpEeTHhIe
HaIpaBJieHus, BUObI, MaclITad peryavMpoBaHusl OIpe-
JENSI0TCS TSDKECThI0O M XapaKTEpOM CYILECTBYIOLIMX
9KOHOMUYECKUX U COLUATbHBIX ITPOOJIEM.

CyluecTByeT UeJblii psif Ledell TocyIapCTBEHHBIX
3aKyMOK, KOTOPbIE MOTYT ObITh MACHTU(PULIUPOBAHBI U
KOTOpBIE MPECAEAYIOT HEKOTOPbIe WU JaXe OOJbIIMH-
CTBO CUCTEM TOCYIApPCTBEHHbBIX 3aKyMOK. DTU LIeJIU pe-
aJIM3YIOTCSl C TIOMOILBIO Pa3IMYHBIX CPEACTB, a TaKxkKe
HOPMATUBHBIX TMPaBUJI O MPOBEACHUIO MPOLEAYpP To-
CyIapCTBEHHbBIX 3aKYMOK, KOTOPbIE SIBISIIOTCS OOHUMU
u3 atux cpeacts. [Ipu paszpaboTke, MpUMEHEHUU U TOJI-
KOBaHMU HOPMATUBHBIX MPaBUJI KpailHe Ba’kHO YUUThI-
BaTh 3TU BO3MOXHBIC LIS, a TAKXKEe TOHUMATh, KAKUM
00pa3oM OHM CBSI3aHbI APYT C APYTOM — U, KOHEUHO Xe,

* © IlImeneBa M. B., 2018

MPUHUMATh BO BHUMaHKE UX 3HAYMMOCTD JIJIT KOHKPET-
HOWM CHUCTEMBI 3aKyTIOK.

0000111281 OMBIT Pa3IUYHBIX MOJXOJ0B K TPAKTOBKE
Leaeil rocyJapCTBEHHbBIX 3aKYIMOK, MOXHO BBIIEJIUTh
BOCEMb OCHOBHBIX LieJieii CUCTEMbl IOCYAapCTBEHHBIX
3aKyIok: 1) co3maHue ycJIOBUI JJ1sS1 CBOEBPEMEHHOIO U
MOJIHOTO YIOBJIETBOPEH S MOTPEOHOCTEM IOPUANIECKUX
JIMII (3aKa3YMKOB) B TOBapax, paborax, ycjayrax ¢ Heoo-
XOOUMBIMM TTOKA3aTeIIMM 1ICHBI, KaueCcTBAa U HameX-
HOCTH; 2) pa3BUTHE I0OPOCOBECTHOI KOHKYpPEHLMU;
3) addexkTrBHAA peanu3alusl COUMATbHBIX, TPOMBbIIII-
JICHHBIX M 9KOJIOTMYECKMX IeJIeil («rOpU30HTAIbLHOMN
MOJUTUKU») B 00JIACTU 3aKyNoOK; 4) paclIUpeHUe BO3-
MOXXHOCTEI yJacTusl IOPUINIECKUX U (GU3NIECKUX JIULT
B 3aKyIMKe TOBapoOB, pabOT, YCIYT I HYX] 3aKa3UYMKOB
U CTUMYJIMPOBAHUE TaKOro y4yacTusl; 5) mpemoTBpalle-
HYEe KOPPYIIWH U IPYTHUX 3J0YITOTPeOIeHMIA; 6) TOI0T-
YETHOCTD; 7) UMIIOPTO3aMellleHUE U TTOAIepXkKKa oTeye-
CTBEHHBIX ITPOM3BOIUTENICH; 8) OTKPBHITHE PBIHKA JJIST
MEXIyHAapOAHOU! TOPrOBJIHN.

IlImenesa Mapuna Bnadumuposna (civil2012@mail.ru), kadenpa rpaxkmaHckoro mnpapa, CapaToBcKasi rocyaapcTBEHHast
fopuandeckast akanemust, 410056, Poccuiickas @enepanus, r. CapaToB, yi. Bonbckas, 1.
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PacimpeHne BO3MOXHOCTe y4acTysl IOpUANYECKUX
U (pU3MYECKUX JIUI B TOCYIapCTBEHHOM 3aKyIKe TOBa-
pOB, paboT, YCIIyT, cieayeT Iojaratb, MOXHO paccMma-
TPUBaTh B KayeCTBE CaMOCTOSITEJIbHOM M BaXKHEHIIen
LIEJIM CUCTEMBI TOCYIapCTBEHHBIX 3aKYTOK.

3akoHonare/ibHOe 3aKpeljieHHMe YKA3aHHOW NeaH W
NpPaKTHYECKAs peau3anus

3aKpenuB B KauyecTBE OMHON M3 BaKHEMIIMX LeJei
®denepanbHoro 3akoHa or 18 mioma 2011 & Ne 223-03
«O 3aKyIikax ToBapoB, paboOT, YCIYT OTACIbHBIMUA BUIAMU
opuanyeckux Juil» [1] (B pen. ot 31 aexadps 2017 r) (na-
Jiee 1o TeKcTy — 3akoH No 223-D3) pacuimpeHue BO3-
MOXHOCTEM yJacTus I0pUANYECKUX U (PU3NISCKMX JIUIL]
B TOCYIlapCTBEHHOI 3aKyIKe TOBapOB, paboOT, yCIIyT, 3a-
KOHOJATENIb YTBePAWI M TMPAKTUYECKU HEOTpaHWYECH-
HBII KPYT JIMII, KOTOPBIE MOTYT Y4aCTBOBAaTh B 3aKyITKaX.

Tak, meiicTByoIlIee 3aKylOYHOE 3aKOHOIATEIBCTBO
MpeayCMaTPUBAaET, YTO YYACTHUKAMM 3aKyIKM MOTYT
OBITh:

— J11000€ I0PUANYECKOe JIMIIO WM HECKOJIBKO I0pH-
OUYECKMX JIMI[, JCHCTBYIOIIMX Ha CTOPOHE OIHOIO
y4acCTHHKA 3aKyIKU, HE3aBUCUMO OT (hOpMbI COOCTBEH-
HOCTH, OPTaHU3alIMOHHO-MTPaBOBOI (hOPMBI, MeCTa Ha-
XOXIEHUS U MECTa ITPOUCXOXICHUS KaluTaia;

— moboe GU3NYecKoe JUILO WIM HECKOJbKO (u-
3UYECKUX JIMI[, NEHCTBYIOIIMX Ha CTOPOHE OIHOTO
y4aCTHUKA 3aKyNKH, B TOM YMCIIe WHIWBUIYaTbHBIA
MpeANnpUHUMATETb WA HECKOJIbKO WHIWBUIYaTbHBIX
MpeANnpUHUMATENIei, KOTOPbIe COOTBETCTBYIOT YCTAaHOB-
JICHHBIM 3aKa3YMKOM TPeOOBaHUSIM.

N3 u310XeHHOro 0YeBUIHO, YTO 3aKOH JIOITyCKaeT
yyacThe HECKOJbKUX (PU3MUYECKUX WIM (M) opuadye-
CKMX JHIl (XOJAWHIAa, KOHCOPIMYyMa, TOBapuUIIeCTBa
WIM MHOTO OObEIMHEHMSI) Ha CTOPOHE yJaCTHUKA 3a-
KyTIKH, 4TO, B CBOIO O4Yepedb, B OOJIbIIEH MEpEe OTBEYAET
MEXIyHApOAHOMY OITBITY W CJIOXUBIIMMCS 3KOHOMU-
YECKUM peallisiM, B OTJIMYME OT paHee NeHCTBYIONIETO
®enepanpHoro 3akoHa ot 21 uionsg 2005 . Ne 94-D3
«O pa3MellleHUM 3aKa30B Ha IOCTaBKM TOBAapOB, BbI-
MOJTHEHWE paboT, OKa3aHWE YCIYT ISl TOCYIapCTBEH-
HbIX UM MYHULMOAJbHBIX HYXHO» [2], 3ampeluaroliero
MHOXECTBEHHOCTb JIMI[ Ha CTOPOHE yYaCTHUKA pa3Me-
LIEHMS 3aKaza.

HccnenyeMast HamMu 1ieJTb pean3yeTcsl oCPeaCTBOM
psiia IPaBOBBIX MEXaHU3MOB:

1) myreM 3akperuieHMsl INMPaKTUYECKW HEOrpaHu-
YEHHOTO Kpyra cyobeKTOB, KOTOPbIE MOTYT BBICTYIIaTh
Y4aCTHUKAMHU 3aKyIKHU.

N3 ykazaHHOro TOJIOXEHUsI CYIIECTBYIOT OIpe[e-
JIECHHbIC UCKJTIOYEHUs, B YACTHOCTH:

— B 3aKyIKax MOXeT OTIaBaThCs IPUOPUTET TOBapaM
POCCHUICKOro MPOUCXOXKAEHUsI, padoTaM, ycayraM, Bbl-
MOJTHSIEMBIM, OKa3bIBAEMbIM POCCUMCKUMMU JIULIAMU, TIO
OTHOIIIEHUIO K TOBapaM, ITPOUCXOASAIINM U3 MHOCTPaH-
HOTO rocylaapcTBa, pabotaM, yciayraM, BBITIOJTHSIEMBIM,
OKa3bIBa€MbIM MHOCTPAHHBIMU JIMLIAMU (peau30BaHO B
3aKOHOJATEIbCTBE MyTEM YCTAHOBJICHUS LICHOBBIX TIpe-
depeHMii B TOprax Uisi Y4aCTHUKOB, TPEITOXUBIINX
TOBaphbl, MPOU3BEACHHbIC HA TEPPUTOPUU TOCYIAPCTB —

yieHoB EBpa3uiickoro 3KOHOMHUYECKOTO COI03a U BXO-
JS1IMe B YTBEPXKIEHHBIN nepeueHs) [3; 17];

— 3aKOHOM TIPEeTlyCMOTPEHBI OCOOEHHOCTH Y4YaCTHsI
B 3aKyNnKe CyObEKTOB MajJlOTO M CPEIHEro MpearnpuHu-
MaTeJIbCTBa (Peain30BaHO IYyTEM YCTaHOBJIEHUSI TPeOO-
BaHUsI 00 00s13aTe/IbHOM 3aKYIKe Y CyObeKTOB Majioro
MpeANPUHUMATEILCTBA B pa3Mepe He MeHee YeM IIsT-
HaalaTh MPOLIEHTOB OOIEro roJoBOro oobeMa MmocTa-
BOK TOBapoOB, BBHIMTOJIHEHUs pabOT, OKa3aHWUS YCIYTI B
COOTBETCTBUM C TIEpeYHEM TOBApOB, pabOT, YCIIYT, yCTa-
HoBJieHHBbIM [IpaButenbctBoM Poccuiickoii ®enepa-
uun) [4].

C Hosiopsa 2015 roma pgaxe KOMIAHUM C TOCY-
JApCTBEHHBIM ydyacTheM, paboTaiouue 1o 3aKoHY
Ne 223-®3, cranu npoBoauTh 10 % MpSIMBIX 3aKYIOK
JUISI CYOBEKTOB MaJIOTO M CPEIHETO MPEeANPUHUMATEb-
crBa. CobioaeHue 3Toii HOpMbl KOHTpoaupyeT Kop-
rmopanysi pa3BUTUsS Majior0 M CPEIHEro MpeArpUHU-
MartenbcTBa. Koprnopauuss MCII ocylecTBisieT CBOIO
NEesITEIbHOCTh B KAYECTBE MHCTUTYTA pa3BUTHUs B cepe
MaJIOTO U CPETHETO MPEeANPUHUMATEIBCTBA B LIEJISX KO-
OpIVHAIIMK OKa3aHMSI CyObEeKTaM MaJlor0 W CPEeIHEro
MPpeANPUHUMATENBCTBA  TTOMAACPKKHU, TPEIYCMOTPEH-
HOI 3aKOHOM O Pa3BUTUM MaJIOTO M CPEIHEro Ipes-
npuHuMatenbcTBa B Poccuiickoir Denepariuy mocie
M3MEHEHUsSI HaMMEHOBaHMS aKIIMOHEPHOTo OOIIeCTBa
«HebaHKOBCKasl JIeMO3UTHO-KPEIUTHAsI OpraHU3aIus
«ATeHTCTBO KpEeOUTHBIX rapaHTuii» [5]. Ceituac moa Hee
noamnagatot nopsiaka 400 kpyrmHeix rockommnanuii (Cpe-
a1 Hux AO «ABuakomnaHus «Poccusi»», AP «Ipax-
naHckue camolietbl Cyxoro», AO «PXK/I-Jloructukar,
00O «Jaznpom akcnopt», [TAO «Tymnosnes»);

2) myTeM 3ampeTa Ha MpeabsBieHUEe HEOOOCHOBAaH-
HBIX TpeOOBaHUI K 3aKylaeMbIM TOBapaM, paboTam, yc-
JIyraM ¥ K Y9aCTHMKAaM 3aKyIKH.

DTO 03HAYaeT B IIEPBYIO OYepeNb, YTO TPeOOBAHUS K
YYaCTHUKAM 3aKyIKU JOJDKHBI OBITh C(hOPMYJIUPOBAHbBI
3aKa34YMKOM TakKMM 0Opa3oM, YTOOBI KaXAblid ydacT-
HMK 3aKyIK{M Ha CTaAuu IOAayu 3asiBKU CMOI CaMo-
CTOSITEJIBHO U OOBEKTUBHO OLIEHUTh CBOE COOTBETCTBUE
YCTAaHOBJICHHBIM 3aKYITOYHOM JOKyMEHTalluei Tpebo-
BaHusiM. Hanpumep, TpedboBaHue, chopMyaupoBaHHOE
KaK «HaJIMYue JTOCTATOYHOTO OINbITAa BBHIITOJIHEHUS pa-
0OT aHAJIOrMYHOTO MpoduJsi», He OyAeT COOTBETCTBO-
BaTh yKa3aHHOMY TPeOOBAaHUIO, TOCKOJIBKY MMEET Olie-
HOYHBIA CYOBEKTUBHBINA XapakTep (M3-3a OTCYTCTBUS
YETKOTO OIpEAEICHUS] KPUTEPUSI <«IOCTAaTOYHOCTH»),
YTO, B CBOIO OYepelb, MPUBOAUT K HaAEJICHUIO 3aKa3-
YydKa MIAPOKUMHU IUCKPEIIMOHHBIMM ITOJHOMOYUSIMU
M0 OTKJIOHEHMUIO JII0OOI MOJaHHOW 3asBKU Ha yyacTue
B 3aKyIKe.

COOTBETCTBEHHO, MPHM YCTAHOBJICHUM YKa3aHHBIX
TpeOOBaHUN MOKHBI OBbITh CHOPMYIUPOBAHBI KOH-
KpEeTHbIe M3MepsieMble TapaMeTphbl OMpeACeHUs |
TOYHBIC TOKA3aTeJu COOTBETCTBUS YYaCTHMKA 3aKyII-
K1 YCTaHOBJIEHHBIM 3aKYITOYHOU NOKyMEHTaluel Tpe-
OOBaHUSIM B COOTBETCTBYIOIIMX €AVMHUIIAX U3MEPEHUS.
B kayecTBe KOHKPETHOIO MpPUMEpPa MOXHO IPHUBECTH:
OKa3aHUe YYaCTHUKOM 3aKYITKH 3a ITOC/IeHMUE TPU roja,
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MpEAIIEeCTBYIOIINE aTe OKOHYaHUs CpoKa IoJavyu 3a-
SIBOK Ha y4acTue B KOHKYpCE, YCIYT 10 OCYIIECTBIEHUIO
ayIUTOPCKOM MPOBEPKM KOHCOJIMAMPOBAHHOMN (DMHAH-
COBOI OTYETHOCTU B 00ObEME HE MEHEe TISITH JJOTOBOPOB
(KOHTPAKTOB) ¢ LIEHOM KaxKA0ro J0roBopa (KOHTpaKTa)
He MeHee MITUIECSITU Thicsu pyoseit. Jns onpenene-
HUSI COOTBETCTBUSI TaHHOMY TPeOOBaHUIO YYUTHIBAIOTCS
JIOTOBOPHI (KOHTPAKTHI), 3aKJIIOYCHHBIE B TEUEHHUE T10-
CJACIHMX TPeX JIET, MPEeaIIECTBYIONIMX 1aTe OKOHYaAHWSI
CcpoKa TojayM 3asiBOK Ha yJacThe B KOHKypce, a Tak-
K€ TOTOBOPBI (KOHTPAKTHI), UCIIOJIHEHWE KOTOPBIX 3a-
BEpUINJIOCHh B YKa3aHHBIN niepron. OUeBUIHO, YTO IJIst
LieJIell OIpeneIeHUsI COOTBETCTBUS yYaCTHUKA 3aKyTTKKU
YCTaHOBJICHHOMY TPEOOBaHMIO HE IOJDKHBI YUYUTHIBATh-
Csl TIOTOBOPBI (KOHTPAKThI), pACTOPTHYThIE 3aKa34MKOM
B CBSI3U C HAapylIEeHHEeM YYaCTHUKOM 3aKyIKM YCIIOBUIA
TaKOTO 10roBopa (KOHTpaKTa).

Kpome Toro, Mbl curTaeM, 4To BaKHBIM (haKTOPOM,
CITOCOOCTBYIOIIMM TIOBBIIICHUIO KavyecTBA COCTABJICHUS
3aKyIMOYHON TOKYMEHTAIIMU, CTAJI0 NMPHUHSTUE 3aKOHa,
3aKPEIUISIONIEero 00sI3aHHOCTh 3aKa3duKa IPUMEHSITh
3aKOHOJATEIbCTBO O CTAaHAAPTU3ALMKU TPU OMUCAHUU
0o0beKkTa 3aKynku [6]. MBI HameeMcsl, 4TO TIPUHSITHE
HACTOSIIIEro 3aKOHa TakXe OyIeT CIIocOOCTBOBaTh JO-
CTHXKEHMIO 1€ pacIIMpPeHUs] BO3MOXHOCTEM ydJacThst
OPUAMYECKMX 1 (DU3UMYECKHUX JIMIL B 3aKyIKe TOBApOB,
paboT, yCIIyT ISl HYXK 3aKa39MKOB;

3) nytem obecrnieueHus1 MPeacKa3yeMOCTH U OTHOCH-
TEJILHOM TIPO3PaYHOCTH 3aKyITOYHOTO MPOolIiecca, BKIIoYast
MpOLEYPY OCYIIECTBICHUS OLIEHKU Y COMOCTABICHUS 3a-
SIBOK Ha y4acTHe B 3aKyIKe M UCTIOJTHEHMSI KOHTPAKTA.

BbesycnoBHO, BaxXHO OT/IMYaTh TPEOOBAHUS K y4acT-
HMKAaM 3aKyITK1 OT KPUTEPUEB OLIEHKU 1 COITOCTaBICHUS
MOAAHHBIX JJIs Y9aCTHs B 3aKYITKe MPEIIOKEHUI y9acT-
HUKOB. Ha ocHOBaHMU paccMaTpUBaeMbIX KPUTEPUEB
onpenesieTcs ModeInuTe)b U3 Yncia JIMI, COOTBETCTBY-
JOIMX YCTAHOBJICHHBIM TPEOOBAHUSIM K YYaCTHMKAM 3a-
KYIKU. B oTHOILIEHUU KpUTEpUEB OIIEHKU U COTOCTaB-
JIEHUST 3asIBOK OTCYTCTBYIOT HOPMaTUBHbBIE TPeOOBaHUSI
00 UX «3MEePSIEMOCTH», UYTO, B CBOIO OUEpEIb, ITO3BOJISI-
eT IS 1ieJIeil OCYILeCTBICHUS OLIEHKU 3asIBOK MCIIOJb-
30BaTh MapaMeTphbl, MojuIeKaliue CyObeKTUBHOM OLIeH-
K€ YJICHOB 3aKyIO4YHOI KoMuccuu. [IpruMepom Takoro
KPUTEPHUSI MOXKET CIIYXKUTh «CTEIICHb ITPOPaOb0TaHHOCTH
1 000CHOBAaHHOCTHU METOAMK, MPEANoaraéMbIX K IMpH-
MEHEHUIO B XOJi¢ BBIMOJHEHUSI pabOT», eCiIu 3aKyIKa
MPOBOIUTCS Ha BBHITTOJTHEHUE PaboT;

4) myTeMm obeclieueHUsi paBHOIPaBUSI YYaCTHUKOB
3aKyIOK.

MHorue cucTeMbl TOCyIapCTBEHHBIX 3aKyIMOK OCHO-
BBIBAIOTCSl HAa TPUHIIMIIE PABEHCTBA JIMII, YYaCTBYIOIINX
B 3aKynkax. Hampumep, Takoil MPUHLIMII SIBJISIETCSI OC-
HOBOIIOJIaTaloIIMM MTPUHLIMIIOM TTpaBa Juist 3akyrnok EC,
M OH YacTO YIIOMMHAETCs B CUCTEMaX TOCyIapCTBEHHBIX
3akynok CoenvHeHHbIX [IITaToB AMepuku [7, p. 37]. Tak,
B CoenuHeHHOM KOpOJIeBCTBE MPaBUTEIBLCTBO 3aKPEITH-
JIO Ha 3aKOHOJATEIbHOM YPOBHE, YTO KOHKYPC BaXeH He
TOJIBKO KaK JOCTVIKEHHUE ONTMMAJIBHOTO COOTHOIIICHMS
LIEHbl ¥ KayecTBa TOBApoB (paboT, ycayr), HO Kak cpel-

CTBO 00ecCIieYeHUs CITPaBeUTMBOIO JOCTYIa K paboTe v
OILIATHI 33 CYET CPEACTB HAJIOTOIIATENbIIMKOB [8].

IIpu 3TOM caMO MOHATUE «PaBHOIpPABUs YYACTHU-
KOB 3aKyIOK» B MCCJIeyeMOl cpepe MOXKET mperoia-
raTh JBa pa3INIHbIX CMbICTIA.

Bo-nepBbIX, paBEeHCTBO MOXET CIYXHUTh IPOCTO
CPEACTBOM IOCTUXECHUS APYIUX LIEJEW CUCTEMBI IOCYy-
JapCTBEHHBIX 3aKYITOK, TaKMX KaK pa3BUTUE TOOPOCO-
BECTHOM KOHKYPEHIIMU, MPEeI0TBpallleHre KOPPYILUN
U IPYTUX 3JI0YNOTPEeOIeHUI U yIOBIETBOPEHME MOTPeO-
HOCTEl I0pUIMYECKUX JIUII (3aKa34MKOB) B TOBapax, pa-
0oTax, ycayrax ¢ Heo0OXOAMMbIMU TOKa3aTeJIsIMU LIEHbI,
KavyecTBa W HaleXXHOCTU. TakuM oOpa3oM, MpoBeIeHUE
3aKyINOYHOI TPOLIeAYPhbl, B KOTOPO BCE 3aMHTEPECO-
BaHHBIE JIM1Ia UMEIOT paBHbIE BO3MOXHOCTH MJIsI y4a-
CTUsI, BBICTYMAET IOPUAMYECKUM MEXaHM3MOM ITOMCKa
JIyYIIMX YCJIOBMI Ha IOCTaBKY TOBApOB, BBIITOJIHEHUE
paboT ¥ oKazaHue YCIYT.

Bo-BTOpBIX, paBHOTIPaBUE MOXET OOBEKTUBHO TTPU-
CYTCTBOBaTh B IIPOLIECCE 3aKYNMOK KaK CaMOCTOSITEJb-
Hoe mnpaBo. Haubonee yOenuTesbHO OOBSICHUI 3TO
O. Jexenb: «IIpu BbIOOpE CBOMX JEIOBBIX MapTHEPOB
3aKyrnaroniasi OpraHu3alusl OnpenessieT, KTO BBIMTpaeT
OT 3KOHOMUYECKMX IPEUMYIIECTB, MPUCYIIUX HOTO-
BOPHBIM OTHOLLEHMSIM C HUM... TOT (pakT, 4yTO B clei-
K€ YYaCTBYIOT FOCyIapCTBEHHBIC CPEICTBA WU aKTUBHI,
B COYETAHWHU C TEM, YTO IIPABUTEIBCTBO BBITTOIHSET (hH-
OyLdapHble 00sS13aHHOCTU Tepen OOLIECTBOM, OOSI3bI-
BaeT 3aKyIawllre OpPraHu3alru IMPEeIoCTaBIsSITh BCEM
yjeHaM OOIIeCTBa paBHblE BO3MOXHOCTU ITOJyYEHMS
MmyoJUYHOTO OJ1ara, KOTOpoe MPaBUTEIbCTBO MPUHSLIO
peleHue BhIIeIuTh» [7, p. 246].

Kpowme Toro, mo MHEHMIO psiia aBTOPOB, paBHOE 00-
palieHre MOXET TaKXKe pacCMaTpuBaThCsl Kak CaMOCTO-
sTeJibHasl 1e/Ib CUCTeMbl I'OCYIapCTBEHHBIX 3aKYIIOK,
U SIBJISTBCS OTpaXeHuWeM OoJjiee oO0IIero 3HauyeHus,
MPUHSTOTO B HEKOTOPBIX CTPpaHAaX PaBHOTO OOpaIlleHUs
¢ JIIOOABMU CO CTOPOHBI aAMUHMCTPATUBHBIX OPraHOB
[9, p. 12].

JymaeTcsi, B OOIIMX YepTax TaKoe IMMPOKOEe MOHU-
MaHue paBHOro obOpalleHus, 0003HaUeHHOE B paboTax
yKa3aHHBIX aBTOPOB, 3aCJIy>KUBAET MOAIEPKKHU, OTHAKO
B paMKax HacTosl11Iei paboThl HauboJIee MPOAYKTHBHBIM
MPEACTaBIISIETCSI MCIIOJIb30BaHME Y3KOTO MOAX0Aa K I10-
HUMaHMIO pACCMaTPUBAEMOr0 IIPUHIIMIIA.

OnHOi1 U3 IJIaBHBIX ITPOGJIeM, CBSI3aHHOM C TIPUHIIM-
TIOM PaBHOTO OOpaIIeHUsI, SIBJISIETCS TO, YTO STOT IPUH-
LIMIT YaCTO HEAOCTATOYHO YETKO OMpeesieH 3aKOHO/Ia-
TeJIeM, U HEIOHSTHO, KaKylo pPojib OH HNOJIKeH WUrpaTth
B CUCTEME 3aKyIOK — OyIET JIUIb CPEACTBOM IS APY-
IUX HeJiel I CaMOCTOSITEIbHOM 1IeJIbI0 B 3aKYITOYHOM
npase. Jekenb, nas npumepa [7, p. 37], oTMeuaet, 4To
HEKOTOpble aMepPUKAHCKME WMHCTPYMEHTBI, KaXeTcs,
paccMaTpuBaloT 3TOT MPUHIIMII KaK OTAEIbHYIO 3a1auy,
HO B 1IEJIOM B 3TO K€ BpeMsI CY/Ibl OIPEIENISIOT ero Kak
dyHIaMEHTaTbHbINA (CYIIECTBEHHBIN) MPUHLIMIT U KakK
BCIIOMOTATEIbHOE CPEACTBO TOCTUXKECHUS IPYTUX Leieit
3aKynoK. AHajloruyHasi ¢opMyJIupoBKa U B TUoBOM
3akoHe IOHCUTPAJI o 3akymkax ToOBapoB, padoT u
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ycayr, B npeamOyiie TunoBoro 3akoHa; B PyKOBOJCTBE
M0 MPUHSTHIO, KaXETCs, TpearnoaraeTcs, 4Yro J0CTHU-
JKEHHME DPaBHOMPABUS SIBISIETCS OOBEKTUBHBIM JIOITOJN-
HEHUEM K IPYTMM TepeyuCcIeHHBIM 3amadaM rocyaap-
CTBEHHBIX 3aKYyTIOK.

B cBowo ouepenb, Ha Hall B3MJIsA, oOecrieyeHUe
paBHOMpAaBUSl YYaCTHMKOB 3aKYIIOK BBICTyIHaeT 0a-
30BbIM TPUHIIMIIOM, KOTODBHIA MOJXKEH YYUTBIBATHCS
MPY TIPOBEIEHUM 3aKyIOYHBIX MPOLEAYD, a TAKXKe TIPU
(opMHMpOBaHUY COAEPXAHUS U CTPYKTYPBI POCCUICKO-
IO 3aKOHOAATEIbCTBA TMOCPEACTBOM TpaHChOpMalUU
B MPUHUUN-TPeOOBaHME O JODKHOM OOpaIlleHUuU CO
BCEMM yYaCTHUKAMU TOCYIapCTBEHHBIX 3aKymnok. ITox-
YepKHEeM, YTO IpPU3HaHHWE B KavyecTBE OCHOBOIIOJIara-
OILIETO TIPUHIIMIIA PABHOIIPABMS YYaCTHUKOB 3aKYIIOK,
a TaKXKe ero CoOIoNeHME W peaau3alus Mpu MpoBe-
JNEHUM 3aKyIMOYHBIX Ipoleayp OyAeT CIocoOCTBOBAThH
JOCTIKEHMIO pacCIIMpeHUs] BO3MOXHOCTEWM y4yacTHst
OPUINYECKUX U (PU3UIYECKMX JIMII B 3aKyIlIKe TOBapOB,
paboT, yCIIyr A1l HYX] 3aKa3YMKOB U CTUMYJIMPOBAaHMS
TaKOTO Y4acTHsl, a TaKXe IPYTUX LeJield CUCTeMbI rocy-
JapCTBEHHBIX 3aKYIOK;

5) myTeM orpaHUYeHUsT BOBMOXHOCTH IS 3aKa34M-
Ka MPUHUMATh BOJIIOHTapUCTCKUE PEIIeHUs, KOTOPhIE
MOTYT MPMBECTH K 3JIOYIOTPEOJEHHUSAM B TOJIb3Y KOH-
KPETHOT0 yYacTHUKA 3aKyIKH.

Takoe TOJIOXEHHUE TTO3BOJISIET MOBBICUTH KaueCTBO
MPUHUMAEMBIX 3aKa3YMKOM pPEIIeHU M TeM CaMbIM
u30exaTb HEOOOCHOBAHHOTO OTCTPAHEHMS YYaCTHM-
Ka 3aKyIKW, KOTOPBIi CMOXET MpPeIOCTaBUThH JIydllee
MpEIIOKEHNE TI0 MOCTaBKe TOBAPOB (0Ka3aHUIO YCIIVT,
BBIMTOJIHEHUIO padoT).

Hacrosiimue orpaHunyeHusi Ga3upyroTcs Ha IpaBe
YYaCTHUKOB 3aKYITOK OCYIIECTBISITh KOHTPOJIb ITPOLIeC-
ca 3aKyIoK Y mpaBe TpeOoBaHUSI 0OOCHOBAHUS TTPUHSI-
TBIX IIPOTUB HUX PEIICHUI 3aKyMTOYHBIX KOMUCCHIA.

Tak, Hampumep, coriacHo cT. 27 3akoHa No 44-D3
[10] B ciyuae, eciau 3aKa3uvMKOM MPUHSATO pellieHue 00
OrpaHUYEHMU YYacTHsl B 3aKYITOUHOM Ipolieaype, WH-
dopmalys o0 TakoM OrpaHUYEHUH JOJDKHA OBITh YKa3aHa
B 13BEILEHNU ¢ 000CHOBaHUeM ero npuunH. CraTteeii 104
MPEeITyCMOTPEHO, YTO B ClIydae OJHOCTOPOHHETO OTKas3a
3aKa3uuKa OT MCIIOJTHEHUsSI KOHTPaKTa 3aKa34uK B Tede-
HME TpeX paboYMX JTHEI ¢ JaThl pacTOpKEHUsT KOHTPaKTa
HanpasisgeT B MAC B mucbMeHHOM (hopMe 000CHOBaHME
MPUYMH OJHOCTOPOHHErO OTKa3a 3aKa3uuKa OT MCIIOJ-
HeHMs1 KOHTpakTa. KpoMe Toro, B cilyyae oTKasza B 3a-
KJIIOUYEHWH KOHTPAKTa KAKOMY-JIM0O YUACTHUKY 3aKYITK1
3aKa34uK JOJKEH MPETOCTaBUTh MMCbMEHHBIE OObsICHE-
HMSI IPUHSITOTO PELIEHUS TI0 3aITpOCy TaKOTO YYaCTHUKA,

6) myTeM TOIACPKKU TOBEPUST 3aMHTEPECOBAHHBIX
(bu3MYecKUX ¥ IOPUIMYECKUX JIUIL K TTPOIIECCY 3aKYITOK
U, TAKMM 00pa3oM, MOOLIPEHUS JIyYIIMX ITOCTaBIIMKOB
(ucrotHUTEIEl, TTOAPSTYMKOB) K YIaCTHIO B 3aKyIOY-
HBIX TIPOLIeIypax.

JloBepue 3aMHTepeCOBaHHBIX (PUBNUECKUX U IOpUarYe-
CKMX JIMII K MPOLIECCY 3aKyIOK B OCHOBHOM ITOIICPXKMBA-
€TCsI COOJTIOIEHUEM TTPUHIIUIIA 00eCTIeYeHUsI BOCCTaHOBIIE-
HUsI HAapYILIEHHBIX ITPaB B TOCYIapCTBEHHBIX 3aKYITKaX.

YKazaHHBII TIPUHIUIT BHITEKAET M3 TIPUCYILEH BCe-
My TPaXJaHCKOMY IIpaBy BOCCTAaHOBMTEIbHOU (DYHK-
LIMM HAapYIIEHHOTO CyObeKTUBHOTO TpaBa. M Kak muiier
B. ®. IlomoHmomyno, «ICHCTBUTELHO, PaBECHCTBO
YYaCTHUKOB YaCTHOMPABOBBIX OTHOILIEHWI M MX IIHUPO-
Kasl CaMOCTOSITEIbBHOCTD, BhIpaXKaloliasicsi B BO3MOXHO-
CTH JIeICTBOBATh IO CBOEMY YCMOTPEHMIO, MPEAToiaraeT
X OTBETCTBEHHOCTb 3a Pe3yJIbTaThl COOCTBEHHBIX ACii-
crBuit. Ecimy aT! AeiicTBUS IPUUYMHSIIOT YOBITKI APYTUM
JIMIIaM, YMaJISIsl MX UMYILECTBEHHYIO c(bepy, TO 3T! yObIT-
KU1 JOJDKHBI OBITh MOJTHOCTHIO BO3MEIICHBI MPaBOHAPY-
muresnem» [11, c. 29].

IMpuHuMn obecriedyeHrss BOCCTAHOBJEHMSI Hapy-
IIEHHBIX MPaB 03Ha4YaeT BOCCTAHOBJICHUE TOJIOXKCHUS,
CYILECTBOBABIIETO 0 HApYIIIEHMS TIpaBa, WK Ipeceyve-
HUE NEWCTBUI, HapyllalolMX MPaBO WJIM CO3IAIOLIUX
yrpo3y ero HapylleHHUsI, a TakKXKe MPUBJICYCHUE TTPaBO-
HapyILINUTEIeH K OTBETCTBEHHOCTH.

JleiicTByiolllee 3aKOHOAATEBLCTBO — IPEaycMaTpyuBaeT
OTrpaHUYECHHBIN KPYI CYyOBbEKTOB, MMEIOIIUX IPaBO Tpe-
0oBaTh BOCCTAHOBJIEHMsI HapyllleHHbIX mpaB. K Takum
CyOBEKTaM 3aKOH O TOCYIapCTBEHHBIX 3aKyIKaX OTHOCHUT
TOJILKO 3aMHTEPECOBAHHBIX JIMLI, TO €CTh JIUILI, UMEIOLINX
onpeneieHHbIN I0pUAMYECKUA MHTepeC B MCXONe Jela.
K coxanenuto, obUIMATBHOIO 3aKpervIeHUs] TMOHSATUS
«3aMHTEPECOBAHHOE JIMLIO» B 3aKOHE HET, M Ha MPaKTHKE
TakKasi CUTyallusl MIPUBOIUT K 3JIOYIIOTPEOIEHUSIM CO CTO-
POHBI HEIOOPOCOBECTHBIX JIUII, a TAKXKE K IPOTHUBOPSYMBOI
CyneOHOM NPaKTUKE, YTO BBIpaskaeTcsl B TOM, UTO JBa Jiejia
CO CXOXMMH TPABOBBIMU M (DAKTUUECKUMM OCHOBAHUSIMU
MOTYT OBITb PEIIeHbI CYIbSIMU COBEPIIIEHHO MTO-Pa3HOMY.

Mpb1 paznensieM TOYKY 3peHUsI aBTOPOB, 0OOCHOBBI-
BaOIIMX HEOOXOIMMOCTh 3aKOHOIATEIbHOTO 3aKperLie-
HMS TIpaBa Ha OOXaJloBaHME, a TakXXe cTaTryca yJacT-
HMKa, MMEIOIIIEro Takoe IpaBO, IOCKOJBKY CUUTAEM,
YTO 3aKperUIeHUE B 3aKOHE YCJIOBUS O TOM, YTO TOJIHKO
3aMHTEPECOBAHHBIE JIMIIA MOTYT 00XKaJloBaTh NEHCTBUS
(GesneiicTBUE) 3aKa3uMKa, MOMOXET MUHUMU3UPOBATH
KOJIMYECTBO HEOOOCHOBAHHBIX XKaJ00 OT JIMII, 3JI0YIIO-
TPEOJISIOIIMX CBOUMM TIPaBaMMU.

Tak, B yactHocTtu, 1. FO. BopucoB mpeanaraer 3a-
KPETUISITh TAKOM CTaTyC «3a JIIOOBIM I0OpPUANYECKUM WIIU
(buzrYecKUM JTMIIOM, MpaBa U 3aKOHHBIE MHTEPECHI KO-
TOPOTO HapyIIEeHbI IeUCTBUSIMU (Oe3neiicTBUEeM) 3aKa3-
YyyKa, YIOJHOMOYEHHOIO OpraHa, CrelMalu3upoBaH-
HOIi OpraHu3aIuu, orepaTopa JIEKTPOHHOM TIIOIATKI
JI0 BCKPBITHSI KOHBEPTOB C 3asBKAMU Ha y4acTHE B OT-
KPBITOM KOHKYPCE, 0 pPACCMOTPEHUS U OLIEHKHU 3asIBOK
Ha yJacTue B 3arpoce LeH» [12, c. 9].

Ha nam B3misin, Hanbosiee IMOJTHO ITOHITHE «3aMHTE -
pecoBaHHOE JIML0» OYAeT OTpaxarh CIEAyIOlIee OIpe-
JeJIeHUE: «3aUHTePECOBAHHOE JIMIIO — 3TO (hU3NIECKOe
WIN IOPpUINIECKOEe JINIIO, B TOM YHUCJIC JIAIO, 3aperH-
CTPMPOBAaHHOE B Ka4eCTBC WHAMBHIYAJBbHOTO IIpEH-
MPUHUMATEJISI, KOTOPOe UMEET I0PUINYECKU MHTEPEC
B 3aKJIIOYEHUM KOHTpaKTa (IOroBopa) Mo pe3yjbraTam
y4acTHsI B TOCYOAPCTBEHHBIX (MYHMIIUIAIbHBIX) 3a-
KYIIKaxX ¥ BbIpa3uBIlIEe 3TOT MHTEPEC IyTeM COBEpIiIe-
HUSI OIPEIeICHHBIX IOPUANICCKN 3HAYMMBIX ICHCTBUIA
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Konnuectso xxanob (oopameruii) B DAC 41 545
KonnuecTBo xkanob (odpalleHuli), Mpu3HaHHBIX 000CHOBAaHHBIMU 12 711
KomnuyecTBo xanob (obpanieHuit), Mpu3HaHHBIX 0OOCHOBAaHHBIMU (YJACTUYHO) 7070
KonnuecTBo xkanob (odpallieHuli), MpU3HaHHBIX HEOOOCHOBAaHHBIMU 21764
OO0111ee KOJIMYECTBO BHEILIAHOBBIX MPOBEPOK 7050
KonnuecTBo BHEIIAHOBBIX MPOBEPOK C BhIAAHHBIM 66
MpeAnucaHrueM

(HampuMep, ToAaB 3asiBKY Ha yyacTue B 3aKyIKe, 3a-
MIPOCHUB TOKYMEHTAIIWIO WJIN €€ Pa3bsICHCHMUS).

Ha ocHoBe aHa/IM3a pOCCUIACKOI0 3aKOHOAATEbCTBA U
CJIOXKUBIIIEHCS cyneOHOM MpakTUKH [ 13] MOXXHO rOBOpUTH
0 TOM, 9TO 00eCIIeUeHIE BOCCTAHOBICHUST HAPYIICHHBIX
MpaB JOCTUTAeTCs MPU MOMOIIM PA3JIUYHBIX CIIOCOOOB,
B YaCTHOCTHU, MyTEM:

1) BbIZauM npeanucaHust 00 ycTpaHeHUM HapyLLIeHUS
JeiicTByOIEro 3akoHomaTeabcTBa PD, a B ciayyae He-
WCIOJHEHUS BbIIAHHOTO MpPeaNucaHusl — MOHYXKIESHUS
K COBEpLIEHUIO YKa3aHHbIX B IMpPEANUCAHUU NECUCTBUIA.
JaHHbIe BBIBOJbI TOATBEPXKIAIOTCS U CIIOKUBIIEHACS CY-
ne6Hoit nmpaktukoi. Tak, mo geay Ne A53-12633/2010
®enepanbHbil apouTpaxkHsbiii cyn CeBepo-KaBkasckoro
OKpyra OTMETWJI, YTO, CChLIASICh Ha MOJIOXEHUS 3aKOHa,
denepanbHbIi OpraH MCIOJHUTEIbHON BJIACTU, WMEIO-
LM TTOJTHOMOYHS Ha OCYIIECTBICHNE KOHTPOJIS M HaMl-
30pa B cdhepe MpOoBeNeHUSI TOCYIapCTBEHHbBIX 3aKYIIOK,
BIpaBe BbIIATh 00s13aTeJIbHOE IS BBIMOJHEHUS Mpemd-
MmcaHne 00 YyCTPaHCHUH BBISIBJICHHBIX B PE3YJIbTATe IIPO-
BEpKU HapyllleHUI 3aKOHa, B TOM YUCJIe MpeancaHue oo
aHHYJIMPOBaHUU TOPros [14];

2) MOJHOM MIM YaCTUYHOI OTMEHBI HE3aKOHHBIX Jeii-
CTBUI WIM PELLICHMI 3aKa34nKa, YIIOJTHOMOYEHHOIO OpraHa;

3) npu3HaHUS POBEICHHOM 3aKYITKK HEIEHCTBUTETbHOM.

[Ipu 3TOM 3aKyITKa MOXET OBITh IIPU3HAHA HEICCTBI -
TEJILHOM TOJIBKO B C/Ty4yae CYIIIECTBEHHOIO HapylIeHMs 3a-
KYIOYHOM MpOoLIEnypbl M HATUYUST TPUIUMHHO-CIICICTBEH-
HOM CBSI3M MEXIy TaKMM HapylIeHHeM W YIIeMJICHHEM
MpaB U OXpPaHSIeMbIX 3aKOHOM MHTEPECOB JIMila, 00paTUB-
LLIErocsi C UCKOM B CY/I.

Takue BBIBOABI TOOTBEPXKOAIOTCS M CIIOXHWBIICHCS
cyne6Hoit nmpakTukoii. Tak, mo geny No A58-4284/2010
(ITocranoBneHne MenepaabHOro apOMTPaKHOIO Ccyda
Bocrouno-Cubupckoro oxkpyra ot 27 ampens 2011 1)
[15] cynm mpuien K BbIBOLY 00 OTCYTCTBUM OCHOBaHUIiA
JUISl YIOBJIETBOPEHUSI MCKA OpTraHU3allMu O MPU3HAHUU
ayKIIMOHA HENCWCTBUTEIBLHBIM, ITOCUUTAB JOMYIIICHHBIC
HapyllIeHUs TPOLIeNyPhl TPOBEACHUS ayKIIMOHA HECYIIIe-
CTBEHHBIMU, IMOCKOJIbKY HECBOEBPEMEHHOE HarllpaBie-

HME 3aKa34YMKOM YBEIOMJICHUS O JOITyCKE K YYacTHIO B
ayKIIMOHE He MOMEIIIaJI0 OpraHU3alluy CTaTh €r0 y4acT-
HUKOM M TIOOEeIMTeNIeM 3aKyIKH1, a NEHCTBUS 3aKa3urKa
110 HECBOEBPEMEHHOMY HarpaBJIeHUIO KOHTpaKTa Iooe-
IWUTETIO ayKIIMOHA He TTOBIWSUIM Ha Pe3y/IbraT ayKIMOHA
M HE MOTJIY MOBJIUSITH Ha MTOPSIIOK €ro IMPOBEACHUS;

4) BHeceHUsI JaHHBIX 00 yYaCTHUKE 3aKyIOYHOM ITPo-
LIeAYPHI B peecTp HeI0OPOCOBECTHHIX ITOCTAaBIIUKOB. [10-
PSIIOK BHECEHUSI CBEACHUI B peecTp HeTOOPOCOBECTHBIX
MOCTABIIMKOB OIpPENeJISIeTCS B COOTBETCTBUM €O CT. 104
3akona No 44-D3 u cr. 5 3akona Ne 223-D3;

5) NpuUBJIeYEHUSI BAHOBHBIX JIMI] K OTBETCTBEHHOCTH.
Tax, corsacHo cT. 107 3akoHa Ne 44-D3, BuHOBHbBIE TM1IA
B CJIydae HapylIeHUs 3aKOHOIATEIBCTBA, PETYIUPYIOIIC-
IO TIOPSIOK IPOBEACHMSI TOCYIapCTBEHHBIX 3aKYIIOK,
OyIyT HECTH YTOJIOBHYIO, aIMUHUCTPATUBHYIO, TPaKIaH-
CKO-IIPABOBYIO M JUCIUTUIMHAPHYIO OTBETCTBEHHOCTE;

6) MOHYX/IEHHSI K 3aKTIOUEHUIO KOHTPAKTa (MJIU I0TO-
BOpa) MoOeAUTeNIST 3aKyTKKU (BTOPOTO YYacTHUKA B ClTydae
YKJIOHEHMSI TIOOSIUTENIST) WUIA 3aKa3urKa. B cooTBeTcTBUMI
¢ 1. 5 ct. 528 IpaxmaHckoro konekca P®, ecim cropoHa
10 KOHTPAKTY, /Ul KOTOPO €ro 3aK/IIOUeHUe SIBIISIETCS
00s13aTeIbHBIM YCJIOBHEM 110 3aKOHY, YKIIOHSIETCSI OT 3a-
KJIIOYEHMs] KOHTpaKTa, Ipyras CTOPOHA IO KOHTPAaKTy
BIIpaBe OOPATUTHCS B CYIl C UCKOBBIM 3asIBJICHUEM O TI0-
HYXICHMH 3TOI CTOPOHBI 3aKIIIOYNTh KOHTPAKT;

7) HEBO3BpallleHUs 3aKa3YMKOM JIEHEXHBIX CPEICTB
YYaCTHUKY 3aKyIOK, BHECEHHBIX UM B KaueCTBe obecIie-
YeHHUs 3asBKM Ha yJacTHe B 3aKYIIOYHOM IMpoIemype,
B Cilyyae YKJIOHEHMSI YJ4aCTHMKA 3aKyIOK OT 3aKJIOo-
YyeHMsl KOHTpakTa. M3 cucremMHOro aHaimsa 3akoHa
Ne 44-®3 MoXHO cienaTh BEIBOM, YTO 00ECIIEYeHIE 3a-
SIBKM CJIYXXMT TapaHTUEN TOTO, YTO 3aKa34MK IOJyYUT
JIEHEXHOE BO3MEILEHUE B CJIyyae YKJIOHEHMS y4aCTHHU-
Ka 3aKyIOK OT 3aKJII0OUYCHUs KOHTPAKTA.

IMonTBep:kaasi BBIIEU3IOXEHHOE, TTPEACTABUM JI0-
CTYITHBIN JUISI MCCIIEOBaHUSI MaTepual O KOJIMYECTBE
3aKYIIOK, IT0 KOTOPBIM OBLIN IIPeCceYeHBl HAPYIICHUS 1
BOCCTaHOBJIEHBI HapyllleHHbIe TipaBa B 2017 ., mo cie-
IYIOIIUM TToKazaTeasaM [16] (cM. Tabiuiry).



IlImenesa M. B. PacumiupeHue BO3MOXHOCTE! ydyacTus peanpuHUMaresieil B rocy1apCTBEHHBIX 3aKyIKax

59

3aKiogenne

[NomBoms WTOr HAIIMM PACCYKICHUSIM, OTMETHM, YTO
JOCTVDKCHME IS PACHIMPEHUs] BO3MOXHOCTEH YJacThs
IOPUINYECKUX 1 (DU3NIECKIX JIMIL B TOCYIAPCTBEHHOI 3a-
KYIKE TOBapOB, PaboOT, yCIYT MMeEET OOJbIIOe MpaKTHye-
CKOE 3HaYeHHE, MIOCKOJIbKY OT €€ OCYIIIECTBICHUS 3aBUCUT
peanu3anysi APYrux Lejieil CUCTeMBbI TOCYTapCTBEHHBIX 3a-
KYTIOK, B YaCTHOCTM, TaKUX Kak 3(h(eKTUBHOCTD 3aKyIOK
M pa3BUTHE TOOPOCOBECTHOM KOHKYpeHIIM. Kak rmokasajo
MPOBEICHHOe HaMU WCCJIENOBaHME, YKa3aHHas 1ie/ib pea-
JIM3YeTCST TIOCPEICTBOM CJICAYIOIIMX ITPABOBBIX MEXaHW3-
MOB: 1) 3aKkpeIuIeHMs] NpPaKTUIeCKW HE OrpaHNYCHHOTO
Kpyra CyObeKTOB, KOTOPBIC MOTYT BEICTYIIATh YYaCTHUKAMU
3aKYIIKM; 2) 3alpera Ha IpembsBIcHe HEOOOCHOBAHHBIX
TpeOOBaHMIA K 3aKyIIaeéMbIM TOBapaM, paboTaM, YCIIyraM 1
K YJaCTHMKAM 3aKYIIKH; 3) 00eCIeUeHMS ITPEICKA3yeMOCTH
U OTHOCUTEJIbHOM MPO3PaYHOCTH 3aKYIOYHOIO TIPOLIEC-
ca, BKJTI0Yast TIPOLIEIYPY OCYIIECTBIEHUS OLIEHKU 1 COITO-
CTaBJIEHUS 3asBOK Ha y4acTUE B 3aKyIKe M MCITOJTHEHMS
KOHTpakTa; 4) obecriedyeHMsi PaBHOMpPABUS YYACTHUKOB
3aKyIoK; 5) orpaHWYeHUs] BO3MOXHOCTM [IJIs1 3aKa3uuKa
MPUHUMATh BOJIOHTAPMCTCKUE PELIeHMsI, KOTOPbIE MOTYT
MPUBECT K 3JIOYIOTPEOJICHUSIM B IIOJIB3Y KOHKPETHOTO
Y4YaCTHMKA 3aKYIKM; 6) MOMIEPXKW IOBEpUsl 3auHTEpe-
COBAaHHBIX (DM3MYECKUX Y IOPHINIECKUX JIUII K TIPOIIECCY
3aKYIOK 1, TAKUM 00pa30M, ITOOIIPEHMS JIyIIINX ITOCTaB-
IIUKOB (MCTIIOTHUTEIIEH, TTONPSIYMKOB) K YIACTHIO B 3aKY-
TTOYHBIX ITPOLIEIypax.

OnmHako, KakK TOKa3bIBaeT CTaTMCTUKA, pear3aliust
HCCIIEyeMOM 1IeJIM TOCYIapCTBEHHBIX 3aKyIOK B HACTO-
siiliee BpeMsl HaXOIUTCs Ha TOCTAaTOYHO HU3KOM YPOBHE.
Tak, u3 Bcero oobeMa MoJaHHbIX Ha paccMoTpeHue B DAC
’Kanob ToJabKo 1/4 yacThb mpu3HaHbl OOOCHOBAHHBIMU,
YTO, CJIeMyeT TojIaraTh, MOXET CBHUICTEILCTBOBATH, BO-
MEPBBIX, O HU3KOM YPOBHE IpodeccMoHaIM3Ma 3aKa3-
YUKOB; BO-BTOPBIX, O HEIOCTATOYHOM IpeacKa3yeMOCTH
M MPO3PAaYHOCTU 3aKYIOYHOIO IPOLIECcca; B-TPEThbUX, 00
OTCYTCTBMM [IOBEPMS 3aMHTEPECOBAHHBIX (DM3NYECKUX U
FOPUIMIECKMX JIMLL K IPOLIECCY 3aKYTOK.
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M. V. Shmeleva*

EMPOWERING THE PARTICIPATION OF ENTREPRENEURS IN PUBLIC PROCUREMENT

The article deals with the issues of equal opportunities for participation in public
procurement. Many public procurement systems are based on the principle of equality of
persons involved in procurement. Equality can serve not only as a means to achieve various
objectives of the public procurement system, such as the development of fair competition,
preventing corruption and other abuses and meeting the needs of legal entities (customers) in
goods, works, services with the necessary price, quality and reliability, but also to be objectively
present in the procurement process as an independent right. One of the main problems related
to the principle of equal treatment is that this principle is often not sufficiently clearly defined
by the legislator and it is not clear what role it should play in the procurement system — it will
only be a means for other purposes or a separate purpose in the procurement law. The author
believes that the expansion of opportunities for participation in procurement is the basic task
of the Institute of public procurement, which should be taken into account in the procurement
procedures, as well as in the formation of the content and structure of the Russian legislation.
The article reveals the meaning of the specified goal. As a result of the study, the author comes
to the conclusion that the procurement procedure, in which all interested persons have equal
opportunities to participate, can act as a legal mechanism for the state customer to find the
best conditions for the supply of goods, performance of work and provision of services.

Key words: public procurement, contract system, subjects of contractual relations,
objectives of public procurement, equality of participants in procurement.
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TPYAOBOE IIPABO M IIPABO
COLIMAABHOTO OBECITEUEHW S

IMPABOBBIE ®OPMbI TPYJIA HECOBEPIIIEHHOJIETHUX

TocynapcTBo 3aMHTEpECOBaHO B 3KECTKOM perjlaMeHTalluy IIPUBJICUEHUST IETEl K TPYY,
0COOEHHO B paHHEM Bo3pacTe. B crarbe JaeaeTcst BBIBOA O TOM, YTO K IPOLIEAYPE TPYAO-
YCTPOMCTBA HECOBEPILIEHHOJIETHHX MPEAbSIBIISIOTCS 6ojiee XKeCTKre TpeGoBaHMUsI IO CPaB-
HEHHUIO C TPYIOYCTPOMCTBOM COBEPIICHHOJIETHUX. MeXIUCIMIUIMHAPHBINA XapaKTep Ha-
CTOSIIIICH CTaTbu OOYCJIOBJICH PACCMOTPEHMEM B Hell OCOOEHHOCTEN OpraHM3alMK Tpyaa
HECOBEPILUECHHOJIETHHIX KaK ITyTeM 3aKJII0UeHUS TPaXXIaHCKO-IIPABOBOIO IOroBOpa, Tak 1
TPYAOBOIO, YYEHUYECKOIO TOr0BOPa, MCIIOAb30BaHUS TPYIA IPU IPOXOKICHUMN MPAKTUKH,
JIEKYPCTBA. YCTAaHOBJICHO, YTO, KaK MPaBWJIO, B CHJIy BO3pacTa HECOBEPIICHHOIETHUI BbI-
TTOJTHSIET PaboTy MO KOHTPOJIEM U YIIPaBJIEHUEM 3aKa34MKa, UCTIOIb3YET €r0 UMYIIIECTBO,
a TIOTOMY OTHOLLEHUSI IO BBIIOJIHEHUIO pab0Thl HECOBEPILICHHOJETHUM SIBJISIIOTCSI TPYAO-
BbIMM, a HE IPaXXIaHCKO-IIPaBOBbIMKM. He MpOTHMBOpPEYUT MHTEpEecaM HECOBEPLIEHHOIET-
HEro U 3aKJII0UeHUe YYSHUUECKOro 1oroopa. OmHaKo B YCJIOBUSIX COBPEMEHHOTO ITPaBO-
BOTO PETYJIMPOBaHUSI CAEIaTh OMHO3HAYHBIM BHIBOI OTHOCUTEIBHO IPABOBOM MPUPOIBI
YYEHMYECKOTO JOroBOpa ¢ HECOBEPILIEHHOJIETHUM, UILYIIUM PabOTy, He IIPEACTaB/IsSeTCsI
BO3MOXHBIM. CJielaH BBIBO, YTO ISl 3aK/IIOUEHUSI YUEHUYECKOro JOroBOpa ¢ HeCoBep-
IIEHHOJIETHUM He TpeOyeTcsl pa3pellieHMs U COorlacHsl PomuTesieii (ONeKyHOB, TTOMeYMnTe-
JIeil) ¥ TOCyIapCTBEHHBIX (MyHUIIMTIAIbHBIX) OpraHoB. [101poOHO pacKphIBAIOTCSI B CTAThe
COLIMAJIBHO 3HAYMMBIE BOIIPOCHI OXPaHbl TPyAa HECOBEPILLIEHHOIETHETO, B TOM YMUCIIE 00sI-
3aHHOCTb IPOBOAUTH MHCTPYKTAXU, CTAXKUPOBKY, 00y4eHMe 6e30IMacHbIM METOAAM U IIPU-
€MaM BBITOJIHEHUsI pabOThI, MPOBEPKY 3HAHUI TpeOOBaHMIT OXpaHbI TPyIA.

Karouesnte caoea: HecOBepIIICHHONIETHIE, HACMHBIN TPYI, CAMOCTOSITCIIBHBIN TPy,
TPYAOBOI1 JOTOBOP, YICHUICCKUIA JOTOBOD, IIpHEM Ha paboTy, 00ydeHNe, OXpaHa Tpya,
WHCTPYKTaX, CTaXMPOBKA, 00ydeHHe 0e30MacHbIM METoIaM U IIprueMaM BBITTOJTHEHMS
paboThI, TpOBepKa 3HaHUI TPeOOBaHUI OXpaHbI TPy/a.

M. H. Bponnuroea*

Tpyn MMeeT MHOXECTBO pa3HOBUAHOCTE. B yacTHO-
CTH, paboTa, OCYILECTBIISIEMast B LIEJISIX YIOBJIETBOPEHMS
JIMYHBIX TOTPEOHOCTEH YesioBeKa, Hampumep padora o
JIOMY, Ha TTpUycaneOHOM YJacTKe, He MOUIEKUT HeIoCpe-
CTBEHHO TMpaBOBOM periameHTaru. OmHaKO MpU €€ BbI-
MOJIHEHUM HEOOXOIUMO COOMI0OAATh ITyOJIMYHO-TIPABOBbIC
(KOHCTUTYLIMOHHBIE) I CEMEIHO-TIPaBOBbIE 00SI3aHHOCTH,
BbIpaXamIluecss B BO3IEPXaHWM OT HapyllleHWd TMpaB
coceneit, wieHoB cembu. CoracHo cT. 8, 24 MexnmyHa-
pOIHOro makTa oT 16 nekadpst 1966 1. «O rpakImaHCKKX 1
MOJINTUYECKUX TIpaBax» (MpuHAT 16.12.1966 Pezomonmeit
2200 (XXI) Ha 1496-M nneHapHoM 3acenaHnu [eHepabHOM
Accambnien OOH, patudunmposaH Ykazom [lpesuanyma
BepxosHoro Cosera CCCP or 18.09.1973 No 4812-VIII),
HUKTO He MMEET IIpaBa NMPUHYXIaTh HeCOBEPIIIEHHOJICTHE -
'O K MPUHYIUTEILHOMY WM 00sI3aTe/IbHOMY TPYILY, M Kax-
IIbIii peOEHOK 6e3 BCSIKOM TUCKPUMUHALIMM UMEET IIPaBo Ha
3alIUTY CO CTOPOHBI CEMbH, OOIIIECTBA 1 FOCY1apCTBa.

* © Bponnnkosa M. H., 2018

ITpaBoBEIMU (hOpMaMM, OITOCPEAYIOIIUMU BBITION -
HeHUe paboThl, MOTYT ObITh KaK TPYAOBOM TOrOBOP, TaK
WM TpaXIaHCKO-IIPaBOBbIE IOTOBOPHI (TTOApsiaa W Ap.)
[1, c. 41-50].

3aKiloyeHre C HECOBEPLIEHHOJETHUMM TPakKaaH-
CKO-TIPAaBOBBIX TOTOBOPOB Ha BHIITOJTHEHUE pabOT WU
OKa3zaHHWE YCJIYI BO3MOXHO, BO-TIEPBBIX, C COIJIACHs
ponuteneit (ct. 26, 28 IpaxmaHckoro komekca Poc-
cuiickoit Menepannn), BO-BTOPHIX, BHIITOJHEHUE PabOT
WK OKa3aHWEe YCIYT He JOJDKHO OTBEYaTh NMPU3HAKaM
HAeMHOTO Tpyaa, PEeTYJIMpPyeMOro HOpMaMu TPYIOBOTO
3aKOHOJATEIbCTBA. B 4acTHOCTM, HECOBEPIICHHOJET-
HUI TOJDKEH CaMOCTOSITEJTbHO OPraHU30BaTh CBOI TP
(caM yIipaBIIsieT U KOHTPOJUPYET), UCIIOIB3YS IIPH 3TOM
COOCTBEHHOE MMYILECTBO, MPUHAIJIeXallee Ha TpaBe
COOCTBEHHOCTH MJIM MHOM TIpaBe. Kak npaBuiio, B cuity
BO3pacTa, HeCOBEPIICHHOJIETHEMY CJIOXHO BBITIOJHSTh
paboTy CaMOCTOSITENIBHO, MO3TOMY IIeJIeCOO0pa3HO B

bponnurxosa Mapuna Hukonaesna (cl-su@mail.ru), Kadenpa rpaxaaHCKOro M MpearpuHUMaTeNIbckoro mpasa, Camapckuit
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KaXIoM CJIydae YYMTHIBaTh WHIMBUAYaJbHbIE OCOOCH-
HOCTU pebeHKa. B mpaBONpUMEHUTENHHON MpaKTUKe
HEepeIKO BCTPEYAIOTCS CUTYyallMUd 3aKJIIOYEHUsT Tpax-
JAHCKO-TTPABOBBIX JIOTOBOPOB C HECOBEPIIIEHHOJIETHU-
MM, TIPUTOM YTO pPabOTy HECOBEPUICHHOJCTHUI BbI-
MOJTHSET IO KOHTPOJIEM U YIIpaBJIeHUEM 3aKa3uyuKa,
HCMOJIb3YET €ro MMYIIECTBO. Takue OTHOIIEHUS IO
CYTHU SIBJISIIOTCSI TPYAOBBIMM M MOTYT OBITb ITPU3HAHBI
TPYIOBBIMU B aAMUHMCTPATUBHOM U CyIeOHOM ITOPSII-
Ke Ha oCHOBaHUM HOPpM cT. 19.1. TpynoBoro konekca P®
Ne 197-®3 ot 21.12.2001.

BoJBIIMHCTBO JILIOT U TapaHTUiA I aeTeil B cde-
pe Tpyla cocpenoToyeHo MMeHHO B TpymoBoM Kojmekce
P®. Poccuiickoe mpaBoBoe peryiMpoBaHUE TPYMOBBIX
M HEIMOCPEINCTBEHHO CBSI3aHHBIX C HUMU OTHOIIEHMIA
C yJacTMeM HECOBEPILIEHHOJETHUX OCYIIECTBISCTCS B
LIEJISIX CO3MaHMs OJIarONPUSTHBIX M O€30MacHBIX yCIIo-
BUI1 Tpyla 1 obecIiedeH sl paBEeHCTBAa BO3MOXHOCTEN B
OCYIIECTBJICHUM TPYIOBBIX MPaB U CBOOOM YKa3aHHBI-
MM DPaOOTHUKAMHU; POCCUICKMM 3aKOHOIATEIbCTBOM
YCTaHOBJICH PSIJI OTpaHUYeHUI Ul paboToaaresieit mpu
MprUeMe HECOBEPIIEHHOJIETHUX TpaXaaH Ha oIllpene-
JIEHHBIC BUIBI PabOT, KOTOPbIe MOTYT HAHECTH BpEH UX
3nopoBbio. ConepkaHue U TPaBOBOE 3HAYCHWE JaHHBIX
OrpaHMYEHMI TOCTATOYHO IIMPOKO U3YYEHO B IOPUIM-
yeckoit auteparype [2, c. 11-21]. OgHoil U3 mepBbIX
rapaHTHii, CBA3aHHBIX C peaJiM3allieil TIpaBa HECOBEP-
LIEHHOJIETHUX Ha TPY/, SBJSIETCSI CONCUCTBIE UM B TPY-
JIOYCTPOMCTBE.

IMpouenypa TpymoycTpoiicTBa HECOBEPILIEHHOJET-
HUX B Bo3pacTte 10 18 jeT u Bce, UTO ¢ 3TUM CBSI3aHO,
MPeAYCMOTPEHBI CT. CT. 63, 94, 242, 265—272 TpymoBoro
konmekca P®. K TpymoycTpoiicTBy HeCOBEpIIEHHOJET-
HUX TIPEObSIBISIOTCS Oojiee XECTKUEe TpeOOBaHMS IO
CPaBHEHMUIO C TPYIOYCTPONCTBOM COBEPIICHHOJICTHUX.

B cootBercTBuM c 11. 2 cT. 5 3akoHa P® ot 19.04.1991
Ne 1032-1 «O 3ansrocTu HaceneHust B Poccuiickoit de-
Jepalun» HeCOBEepIIEHHOJETHNE B Bo3pacte oT 14 mo
18 neT oTHOCATCS K KaTeropuu Juil, 0co00 HyXIaro-
LIMXCS B COLIMATIBHOM 3alIUTE U UCTIBITHIBAIOIIMX TPY/I-
HOCTHU B MOMCcKe paboThl. [IJ1s1 HUX rocymapcTBo obecre-
YUBAET MOIMOJHUTEIbHbIC TAPAHTUN 3aHSITOCTH ITyTEM:

— pa3paboOTKU M peau3alluy 1eJeBbIX MPOrpaMMm
COJIEHICTBUS 3aHSITOCTH;

— CO3IaHUS TOTIOJIHUTEIbHBIX paO0OYMX MECT;

— YCTaHOBJIEHMS] MUHUMAJIbHOW KBOTHI JIJISI pUeMa
Ha paboTy;

— OpraHM3alMv OOYYEHMS IO CHelUalbHbIM MpPO-
rpaMMam | fp.

B cBs13u ¢ npuHsaTHEeM PenepasbHOTO rocy1apcTBeH -
HOTO CTaHIapTa rOCYIapCTBEHHOM YCIIyTH 110 OpraHu3a-
LIMM BPEMEHHOTO TPYIOYCTPOMCTBa HECOBEPIIIEHHOJIET-
HUX, yTBepxkneHHoro IIpukazom MunTtpyna Poccuu ot
12.02.2013 N 58H, MpOSIBISITH MHULIUATUBY TIPU TPY-
JOYCTPOMCTBE MMEIOT IMPaBO CaMU HECOBEPIIEHHOJIET-
Hue rpaxaaHe. CorjacHoO 1. 5 yKa3aHHOIO CTaHIapTa,
HECOBEPIICHHOJICTHUI IPakKJIaHWH BIIpaBe MoAaTh 3a-
SIBJICHUE O TPENOCTaBICHUN COOTBETCTBYIOIICH rocy-
JapCTBEHHOM YCJIYTM B OpraHbl 3aHSITOCTU HaceJeHMUS.

B cBolo o4epennb, opraHbl 3aHSITOCTU HAaCEICHUSI TOJIK-
HBl TIPOBECTM BCE aIMUHUCTPATUBHBIC IPOLEIYPHI,
npeaycMoTpeHHbie CTaHIapTOM, IMOA00paTh MOAXOMIs-
1ero padoTojaTessl AJIsi HEeCOBEPIIEHHOJETHEro, Co-
IJIacoBaB C HUM Bce YCJIOBUS mpueMa Ha paborty. [Tocie
Yero HECOBEPIIEHHOJETHEMY TpakIaHWUHY BbIIAETCS
HarpaBjieHue Ha paboty. IIpu 3TOM opraHbl 3aHSITO-
CTU HaceJieHUs1 00s13aHbl CorIacoBaTh ¢ paboTomareaeM
KOHKPETHYI0 KaHIMOATypy HECOBEpLICHHOJETHETO,
YTO ITO3BOJISIET pabOTONATENIO OLIEHUTh BO3MOXHOCTHU
JIMIa, TPUHUMAeMOro Ha paboTy.

Bropasi rapaHTus, CBsI3aHHasi C TPYIOM HECOBep-
LIEHHOJIETHUX, 3TO MOBBILIEHHBII KOHTPOJIb CO CTOPO-
HBI TOCYAapCTBa 3a IPUEMOM Ha paboTy HECOBEPILIEHHO-
sietHuX. CyTh rapaHTUM 3aKJII0YaeTCsl B HEOOXOAMMOCTH
MOJTYYEHUST MMCbMEHHOTO COTJIacUsl OMHOTO U3 POAUTE-
JIei (ITOTeYnTesIsl) U pa3pelleH s OpraHa OTrieKH 1 IoTe-
YUTEIBCTBA MPY MTpUeMe Ha paboTy HECOBEPIIIEHHOJIET-
Hero B Bo3pacTte oT 14 go 15 jeT, nuchbMeHHOe coriacue
OJIHOTO U3 poauTesell (oneKyHa) ¥ pa3pellieHre opraHa
OIEeKM U TOIEeUYUTEIbCTBA — MPU TPYIOYCTPOMCTBE JIMIL
1o 14 et (ct. 63 TpymoBoro xoaekca P®). I1puem He-
COBEPILIEHHOJIETHETo Ha padoTy 6e3 MpeaBapUTEIbLHOIO
paspeleHust U (WIK) COorjacusl YIOJTHOMOYEHHBIX JIUIT
SIBJISIETCSl HapyILIEeHUEeM TPYIOBOIO 3aKOHOJATeIbCTBA
P® u BieyeT aAMMHUCTPATUBHYIO OTBETCTBEHHOCTD.

TpynoBoe 3akoHonaTeabcTBO Poccuiickoit @enepa-
LIVH, C YIETOM MEXITYHaPOIHO-TIPABOBBIX aKTOB M HOPM
ct. 11 DepepanbHoro 3akoHa Ne 124-d3 ot 03.07.1998
«O0 OCHOBHBIX r'apaHTHUsIX MpaB pedeHKa B Poccuiickoit
®denepalin» ycTaHABJIMBAaeT M WHBIE MPEUMYIIECTBA.
B yactHoCTH, pebeHKy 10 18 JeT rapaHTUPOBaHbI BO3-
HarpaxzieHue 3a TpyA 0e3 KaKux-JIMO0O OrpaHUyYEHU,
HECMOTpPSl Ha COKpallleHHOe pabouyee Bpems, TOIOJ-
HUTEJbHOE BpeMs OTIbIXa, MpPeABAPUTEIbHBIA U eXe-
TOAHBIA MEIUIIMHCKUI OCMOTD, HOPMBI 10 TIOIBEMY 1
MepeMeIIeHUIO TSDKECTE ! M pYrue JIbIOTHI.

K wuHBpIM mnpaBoBbIM (opmaMm, oOmocpenyrouum
MpaBO HECOBEPIICHHOJIETHUX Ha TpyH, IpeIcTaBIs-
€TCSI BO3MOXHBIM OTHECTUM YYEHUYECKUIl HTOTOBOp.
B Hayke TpymoBoro nmpasa BBIICJISIOT 1Ba BUIa TaHHOTO
corjialleHus: KakK JOMOJTHEHUE K TPYIOBOMY JIOTOBODY,
npeaycMaTpuBarolee 00s3aHHOCTb paboTonaTesisi 00-
YYUTh pabOTHUKA OIpeAeieHHOW Ipodeccur, U Kak
CaMOCTOSITeJIbHBII TOTOBOP IS JIMIIA, UIYIIEro padboTy
[3,c.210—-221; 4, c. 593—596]. JanHast KitaccuUKaIIKs
MMeeT JieraabHoe 3aKperieHue B HopMe cT. 198 Tpyno-
Boro kojekca P®.

Ecnu yyeHuuyeckuii JOTOBOp 3aKiIOYaeTcsl Kak J10-
MOJTHEHWE K TPYIOBOMY JIOTOBOpY (IIOrOBOpP ITEPBOTO
BM[IA), TO ACMCTBYIOT BCE MIEPEUMCIICHHBIE BBIIIE ITPaBU-
J1a, ycTaHoBJieHHbIe TpynoBbiM KomekcoM P® oTHocu-
TEJIBHO PETYJIMPOBAHUS TPYa HECOBEPIIEHHOJIETHHX.

Ecnu 3akinrodaercst y4eHUUECKUI TOTOBOP C JIULIOM,
UIIYIIUM paboTy (IOrOBOpP BTOPOTO BHIA), TO OTHOCHU-
TEJIbHO TMPABOBOIO PETYJIMPOBAHUSI 3THUX OTHOIICHUI
B IOpUAMYECKON JIUTEpaType CYIIECTBYET HECKOJIBKO
ToYek 3peHus1. OMHU aBTOPHI MMOJIAraloT, YTO TAKOM 10-
TOBOp SIBJISIETCS TPaXkIaHCKO-TPaBOBBIM [5], Apyrue
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paccMaTpuBalOT €ro Kak CaMOCTOSITEJIbHBIN TOrOBOp —
JIOrOBOp 00 00y4YeHUU, PeryJIupyeMblii HOpMaMu o0pa-
30BaTeJILHOIO 3aKOHOMaTeabCTBa [6, ¢. 51—58], TpeThr
OTHOCST €ro K MHBIM BUIaM JOTOBOPOB, PEryJIUPYeMbIM
HopMmaMmu TpyaoBoro mpasa [7]. Ilpeacrasisercs, 4To
B YCJIOBUSIX COBPEMEHHOI'O MPaBOBOIO PEryJIMpPOBaHMS
clie1aTh OMHO3HAYHBIN BBIBOJ OTHOCUTEJIBHO MPaBOBO-
ro peryJiupoBaHusl YYEHUUECKOro JOroBOpa ¢ HECOBEP-
IIEHHOJETHUM, UIIYIIUM paboTy, He MNpeACTaBIsIeTCs
BO3MOXHBIM. KaXmblii M3 MepeyncIeHHbIX MOAXOI0B
MMEEeT apryMeHTMpPOBaHHbIE Bo3paxeHus [8, c. 44;
9,c.121 —126; 10, c. 43; 11, c. 9—13].

BMmecte ¢ TeM mnpeacTaBisercs, 4YTO, BO-IIEPBBIX,
YYEHUYECKUI JOTroBOpP C HECOBEPUICHHOJETHUM MO-
JKET OBITh 3aKJIIOYEH; BO-BTOPBIX, JACHCTBYIOIIUM 3aKO-
HopateJbcTBOM Poccuiickoit ®Penepauun Kakve-J11060
OrpaHMYEHMS B CBSI3U C 3TUM HE yCTaHOBJICHBI. B yacT-
Hoctu, TpynoBbIM KomekcoM P® He mpeaycMOTpeHbI
HOPMBbI, Kacaloluecss HEOOXOAUMOCTH MOJyYeHUs Co-
riacust (paspelieHusi) poauTeneid (MJIM OIEKYHOB U
MOIeYnTeNIell) M YIMOJIHOMOYEHHBIX TOCYIapCTBEHHBIX
(MyHMIIMTIATbHBIX) OPraHOB Ha 3aK/IIOYeHUE yYeHUYE-
CKOTO JIOroBopa. YCTaHOBJIEHHbIE B HOpMaXx CT. 63 Tpy-
noBoro Kojekca P® orpaHuYeHUsT KacaloTcsl 3aKI0ve-
HUS TPYIOBOIO JOTrOBOpa C HECOBEPUICHHOJETHUMM,
a HEe yYEHUYECKOro.

Hopwmbr Ipaxnanckoro komekca P® o neecroco6-
HOCTU HECOBEPIIEHHOJETHEIO0 OrpaHMYMBAIOT €ro Ha
COBEpIICHUE JIUIIb TPaXKIaHCKO-TPAaBOBBIX NEWCTBUIA.
YueHnueckuii 1OroBop He SIBISIETCSl CAEIKOI, HE Io-
pOXIaeT rpaxIaHCKue mpaBa M oOsizaHHocTU. Ilpen-
METOM YYEHUYECKOIro IIOroBopa SBJsETCS OOydyeHUeE,
OCYILECTBIIIEMOE OE3BO3ME3THO IS HECOBEPIIEHHO-
snetHero (cT. 199 TpymoBoro komekca P®). IIpu stom
MpeaycMOTpeHa 00sS3aHHOCTh OOyyawlleid CTOPOHBI
BBIIIJIAYMBATh CTUIIEHANIO YueHUKY (cT. 204 TpymoBoro
komekca P®). [laHHBIC OTHOIIICHUSI, HA HAIIl B3IJISIA, HE
SIBJISIIOTCST 9KBUBAJICHTHO-BO3ME3THBIMU, HE OCHOBAHBI
Ha METOJIe I0PUANYECKOTO PaBEHCTBA CTOPOH, a TIOTOMY
MX HEJIb3sl pACCMaTPUBaTh KaK TpaXkaaHCKO-TTPaBOBHIE.

3akiloyeHue YYEeHMYECKOro J0roBopa, Ha Hall
B3IJISII, HE MPOTMBOPEYUT MHTEPECaM HECOBEPIIEHHO-
setHero [12; 13; 14, c. 56]. OngHako pa3yMHBbIe Orpa-
HUYEHUST OJDKHBI OBITH ypEryJMpoBaHbI 3aKOHOM B
YyacTy BUa paboT, 00yyeHue KOTOPHIM OCYIIECTBIISIETCS
MOCPEJCTBOM YYEHUYECKOTO IOroBOpa C JIMIIOM, UIILY-
M paboty. K HUM OTHOCUTCSI, HampUMep, 3arpeT 00-
YYEHHMS OMACHBIM, BPEAHBIM paboTaM, a TaKKe WHBIM
BUJaM pabOT, KOTOPbIE€ MOTYT HAaHECTU YlIepO 3M0po-
BblO, 0E30MACHOCTU WM HPABCTBEHHOCTU MOAPOCTKA,
T. €. aHAJIOTMYHO BUAAM pabOT, K KOTOPBIM 3aIlpelleHO
MPUBJIEKaTh HECOBEPIICHHOJIETHUX I10 TPYIOBOMY HO-
roBopy (cT. 3 Konpenuuu MexnyHapoaHoii OpraHnusa-
uuu Tpyma Ne 138 0 MUHMMaIbHOM BO3pAaCTe ISl MpHU-
eMa Ha paboty, mpuHsToii B XKeHeBe 26 utoHs 1973 ).

OTBeuyaeT MHTEpecaM HECOBEPIIEHHOJETHETO U 00-
1asi s BCEX BUIOB YYEHWYECKOTO W TPYIOBOIO I0-
roBopa 00S13aHHOCTb paboTojaTesiss Mo OXpaHe Tpyla
(ct. 205 Tpymosoro Kozxekca PD).

B cootBercTBUM co cT. 212 Tpynosoro koaekca PD
paboTofaTen b 00s13aH O0ECIeYuTb IPOBEACHUE WH-
CTpyKTaxa Io oxpaHe Tpyaa. I1opsimok opraHM3aluu
BCEX BUIOB MHCTPYKTaxa U oOopMIIEHUE PEe3yJIbTaTOB
€ro IpoBeJeHUs ycTaHoBJIeHbI [TocTtaHoBIeHMEM MuH-
Tpyna Poccuu, Muno6pasoBanust Poccuu ot 13.01.2003
Ne 1/29 «O6 yrBepxnenuu Ilopsiika 006y4eHUsT MO OX-
paHe Tpyda W MPOBEPKU 3HAHUI TpeOOBaHWII OXpaHbI
TpyJa pabOTHUKOB opraHusaiuii». Kpome toro, ¢ 1 sH-
Bapst 2017 roga Ha ocHoBaHuu Ilpukaza Poccrangapra
ot 09.06.2016 Ne 600-ct misa HJOOPOBOJIBLHOIO MpHME-
HeHus nogiexut F'OCT 12.0.004-2015 «Mexrocynap-
CTBEHHBIN craHmapT. CucTeMa cTaHAapTOB Oe3ormac-
HocTu Tpyaa. OpraHuzainus oOydeHUs] Oe30MacHOCTU
Tpyna. O6ue monoxeHus» BMecTe ¢ «IIporpamMmmamu
00y4yeHHUs1 6e30MacHOCTH Tpyda».

[IpoBeneHre MHCTPYKTaXei 1O OXpaHe Tpyda BKITIO-
yaeT B ceOs O3HAKOMJIEHUE PAOOTHUKOB C MMEIOIIM-
MMCS OITACHBIMU WJIW BPEIHBIMU ITPOU3BOJICTBEHHBIMU
(akropamu, uzydyeHue TpeGOBaHUI OXpaHbI TPyIa, CO-
JepXalIuXCcsl B JIOKAJIbHBIX HOPMaTUBHBIX aKTaX opra-
HM3allM1, B TOM YMCJIe B MHCTPYKIMSX IO OXpaHe Tpy-
Ja, TeXHUIECKOM, JOKYMEHTALIMH.

Tak, 6600ubL uHCmpyKkmaxc NPOBOAUT CHEIUATUCT
10 oxpaHe Tpyaa (Ujiu pabOTHUK, MPOIIEAIINA 00yde-
HME B aKKPEIMTOBAHHBIX OOyYalOIIMX OpPTraHU3allMsIX)
JUTSL KaXKJTOro pabOTHMKA, TSI yJalIuXxcsi 00pa3oBaTeib-
HBIX YUPEXIEHUM, MPOXOISIINX B OpraHU3alUK ITPOMU3-
BOJICTBEHHYIO ITPAKTHKY.

BBoaHBIN MHCTPYKTAaX 10 OXpaHe Tpyda IMPOBOIUT-
cs MO MporpamMme, pa3pabOTaHHOM M YTBEPXKIESHHOM B
YCTAaHOBJICHHOM TMOpsIIKe paboromareneM (MU YITOI-
HOMOYEHHBIM MM JIMLIOM) C YYETOM CIeUU(UKHA TTPO-
M3BOJICTBEHHON AESITEIbHOCTU MPEANpPUSITAS — opra-
HuzaTopa obyueHus. B mpunoxenuu b «IIporpamma
5.1» x TOCT 12.0.004-2015 «MexrocynapcTBeHHbII
crangapT. Cucrema cTaHAapTOB 0GE30IACHOCTU TpYIa.
Opranuzanust odyyeHus: 6e3omnacHocTu Tpyaa. Ooiiue
MOJIOKEeHUs» TIpUBeAeHa peKoMeHayemasi [Iporpamma
0o0yuyeHust 6e30MacHOCTH Tpya.

Ilepsuunviii uncmpyxmac Ha pabodeM MecTe IIPOBOANUT
HEITOCPEICTBEHHBII PYKOBOIUTENb (HaYaIbHUK OTIeNa,
MacTtep, rpopab, npernoaaBaTeib U Tak Jaajiee), IMporiie-
it 0OydyeHue 1 POBEPKY 3HAHUI TPeOOBaHUIA OXPaHBI
Tpyda B CHELMAIU3UPOBAHHBIX OPraHU3ALIMSX, AKKPEIM-
TOBaHHBIX B cOOTBeTCTBUM ¢ Ilpukazom MuH3IpaBCOIl-
pasButusi Poccumn ot 01.04.2010 Ne 205H. ITepBuuHBIiA
MHCTPYKTaX IIPOBOOUTCS 0O Hayajla CaMOCTOSITENIbHOM
paboThI, MPEXKIEe BCEro, CO BCEMM BHOBb NMPUHSATBIMUA Ha
paboTy JIMLIAMU, C YYalIUMKUCS 00pa30BaTeIbHbIX YUPeXK-
JNCHWI, TIPOXOASIIMMM TIPOM3BOJACTBEHHYIO ITPAKTHKY
(npaktuyeckue 3aHsaTHs). [IpyMepHasi mporpamma mep-
BUYHOTO MHCTPYKTaXa IT0 OXpaHe Tpyaa Ha paboyem Me-
cTe npuBeaeHa B npuiioxeHuu b, nporpamma b.2 k TOCT
12.0.004-2015 «MexrocynapcTBeHHbIi ctaHnapT. Cucre-
Ma craHmapToB Oe3omacHocTH Tpyna. OpraHu3zaius ooy-
yeHus1 6e3onacHOCTU Tpyaa. OOIIMe MOJOXEHUSI».

OKOHYaHWE TIEPBUYHOIO WHCTPYKTaXxa (PuKcu-
pyeTcsl B XKypHajle peTMCTpalud MHCTPYKTaxa ITyTeM
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BHECEHHUsI 3allMCH O JaTe ero IpOoBeNeHUs, MOMIMUCH
MHCTPYKTUPYEMOIO U HWHCTpyKTHpylollero. ®opma
XKypHaja perucTpallid MHCTPYKTaxa Ha paboyemM Me-
cre npuseaeHa B Ilpwioxenun A x T'OCT 12.0.004-
2015. Kpome Toro, 3amuch O MPOBEACHUU TTEPBUYHOTO
MHCTPYKTaXKa MPOU3BOAUTCS B JIMYHOW KapTOUKe IpO-
XOXIeHUs o0y4yeHus, eciau oHa npumeHsietcs (ITpuo-
xeHue A Kk TOCT 12.0.004-2015 (popma A.2), m. 6.11
I'OCT 12.0.004-2015).

Tloemopnuiii uncmpyxmaxic IPOBOIUT HETIOCPEICTBEH-
HBII PYKOBOIUTENb (HayaJIbHUK OTIeIa, MacTep, popao,
npernogaBaTe/ib U TaK AaJjiee), MPOLUeAIIni o0ydeHue u
MPOBEPKY 3HAHUI1 TpeOOBaHMII OXpaHbl TPyAa B CIELIM-
ATM3UPOBAHHBIX OPraHM3ALIMSX, aKKPSIUTOBAHHBIX B CO-
otBetrcTBUM ¢ [Ipukaszom Mun3znpascolpa3sutust Poccrn
ot 01.04.2010 Ne 205H. IToBTOpHBIA MHCTPYKTaX padoT-
HMKa JO0JDKEH ITPOBOIUTHCS HE PeXe OHOIOo pasa B IIeCTh
MecsueB. B opraHuzanyy JI0JDKHBI OBITH pa3paboOTaHbl
MporpaMMbl MPOBENEHUST MEPBMYHOIO MHCTPYKTaXka Ha
pabouem Mecte. [lo OKOHYaHUY MMOBTOPHOIO WHCTPYK-
Taxa B XypHaJie perrcTpallii MHCTPYKTaXa OJDKHA Je-
JIaThCSI 3aITMCh O JaTe IMPOBEIEHUST IIOBTOPHOIO MHCTPYK-
Taxa ¢ 00s13aTeIbHBIMM TIOAMUCSIMU UHCTPYKTUPYEMOTO 1
MHCTpYyKTHpYolero. dopma KypHajia perucTpalyy WH-
CTpyKTaxka Ha paboyeM MecTe TpuBeneHa B [TpuioxkeHnn
A x TOCT 12.0.004-2015 (dopma A.5). Kpome Toro, 3a-
MMHCh O TIPOBEACHUM MOBTOPHOTO MHCTPYKTAaXKa MPOM3BO-
JIUTCS B IMYHOM KapTOUYKeE MPOXOXKACHWST O0OYUeHUSsI, €CITN
oHa npuMmensiercs (ITpunoxenne A x 'OCT 12.0.004-
2015 (dbopma A.2), . 6.11 TOCT 12.0.004-2015).

Buenaanoeuiii uncmpyxmasic npoBOIUT HeMocpe.-
CTBEHHBII PYKOBOAUTENb (Ha4aJIbHUK OTIENa, MacTep,
npopab, mpernomaBaTesib MU TaK Jajee), MpOIIeaIInii
oOydyeHUe U TPOBEPKY 3HAHUU TpeOOBaHUI OXpaHbI
TpyAa B CIEIUAIN3MPOBAHHBIX OPraHU3alUIX, aKKpe-
JIMTOBAaHHBIX B COOTBETCTBUM ¢ [Iprkazom MuH3IpaB-
coupasputusi Poccun ot 01.04.2010 Ne 205H. OcHo-
BaHUS NI MPOBEIEHUSI BHEIJIAHOBOTO MHCTPYKTaXa
B MCUEPITBIBAIOIIEM BUJE ONpeaeeHbl 3aKOHOAATE ] b-
CTBOM IO OXpaHe Tpyaa. K HUM OTHOCATCS, Halpu-
Mep, BBEJACHME B JEWCTBHE HOBBIX WU M3MEHEHME
3aKOHOMATEJbHBIX MU WHBIX HOPMATUBHBIX IPaBOBBIX
aKTOB, colepxXallux TpeOOBaHUSI OXpaHbI TPyaa, a TaK-
K€ MHCTPYKIIMI TIO OXpaHe Tpyla, U3MEHEHHME TEXHO-
JIOTMYECKMX TPOLIECCOB, 3aMEHa WJIM MOACPHU3ALIMS
o0opynoBaHMsI, MPUCIIOCOOJCHUI, WMHCTPYMEHTa |
Ipyrux (pakTopoB, BIMUSIOIIMX Ha 6€30MacHOCTD Tpy/a.
BHenaHOBBINM MHCTPYKTaX MPOBOASAT IO JIOKAJTbHBIM
HOPMAaTMBHBIM aKTaM, B TOM YHUCJie IO MporpaMmmam,
pa3paboTaHHBIM M YTBEPXIEHHBIM OPTraHM3aTOpPOM
0o0ydeHus: MO0 MO HOBBIM MHCTPYKIMSIM ITO OXpaHe
Tpyda U (Win) 0e30MacHOMY BBIMTOJHEHUIO pabOT Ha
JaHHOM pabodyeM MecTe.

ITo oKOHYaHMM BHEIIAHOBOTO MHCTPYKTaXa B XXyp-
HaJl perucTpalii MHCTPYKTaxka BHOCSITCS aTa ero Impo-
BEICHUsI; 3alMCh O €ro MPOBEAEHUM C 00s13aTeIbHBIMU
MOATIUCAMU MHCTPYKTUPYEMOTO U MHCTPYKTUPYIOLIETO.

®opMa XypHajia perucTpalii MHCTPYKTaXa IIpUBE/Ie-
Ha B [Ipunoxenuu A k TOCT 12.0.004-2015 (dbopma A.5).

Kpome Toro, 3amuch 0 NpOBEACHUM BHEILJIAHOBOTO
MHCTPYKTaXa MPOM3BOAMTCS B JIMYHOW KapTOuKe IMpo-
XOXIeHUs1 00ydeHus, ecid oHa mpumeHsieTcs (ITpunoxe-
Hue A k TOCT 12.0.004-2015 (dbopma A.2), 1. 6.11 TOCT
12.0.004-2015).

Ileaesoii uncmpyxmasc NPOBOAUT HEMOCPEICTBEH-
HBIIi PYKOBOIUTENb (HayaJlbHUK OTAEJa, MacTep, Mpo-
pad, nmpenoaaBaTesb U Tak Aajiee), MpoLISALINi obyue-
HME U TIPOBEPKY 3HAHWI TpeOOBaHWI OXpaHbI Tpyla B
CIIelIMaJIM3UPOBAHHBIX OpraHU3alsIX, aKKpPeIUuTOBaH-
HBIX B COOTBeTCTBUU ¢ [IprkazoM MuH3IpaBCOLpa3BU-
tust Poccun ot 01.04.2010 Ne 205H.

eneBoit MHCTPYKTaX MPOBOAUTCS, HAIIPUMED, TPU
BBITIOJTHEHUM Pa30BBIX pabOT; BBIMOJTHEHUM PAabOT IO
JIMKBUIALIMKM TIOCJICACTBUI aBapuii, CTUXUAHBIX Oem-
cTBUii. B XypHaje perucrpaliiid WHCTpPYKTaxa JeJia-
€TCsI 3allMCh O JaTe ero MpoBeAeHUS ¢ 00s13aTeIbHBIMU
MOATNUCAMU MHCTPYKTUPYEMOTO ¥ MHCTPYKTHUPYIOLIETO.
®opma XypHajia perucTpaldy LeJeBOro MHCTPYKTaxa
npuseaeHa B [lpunoxenun A x TOCT 12.0.004-2015
(dbopma A.6).

ITo oKOHYaHMM KaXIOro MHCTPYKTaxka MHCTPYKTH-
PYIOILUIA TIPOBOAUT YCTHYIO IIPOBEPKY MPHOOPETEHHBIX
MHCTPYKTUPYEMBIM 3HAHWI M HaBBIKOB 0€30MacHBIX
npueMoB pabdoTsl. JInia, mokasasllue HEYIOBJIETBOPH-
TeJIbHbIC 3HAHMS, K paboTe He JOTYCKaloTCs 10 MOMEH-
Ta MOBTOPHOI MPOBEPKU, KOTOPYIO OHU 00SI3aHbI TIPOii-
TH B TeUEHHUE OJHOTO Mecsua. B aToM ciydyae uznaercs
MpUKa3 00 OTCTpAaHEHUU JaHHOTO Julia OT paboThl (4. |
cT. 76 TpynoBoro konekca P®). Eciiv mosrydeH monoxu-
TEJbHBIN pe3yJIbTaT MPOBEPKHU MPUOOPETEHHBIX 3HAHUI
M HaBBIKOB, M3AETCs ITPUKa3 O AOIMYyCcKe K paboTe.

B cootBetcTBUM co cT. 212 TK P® paboTtomatens 006s1-
3aH 00eCTICYnTh ITPOBEICHUE CTAKMPOBKU Ha paboueM Me-
cre. CTaxKuMpoBKa — 3TO BBITOJHEHUE PAOOTHMKOM CBOMX
00s13aHHOCTEN nod npucmMompom HaCTaBHUKA, BpeMEeHHast
TpyHOBasi AEATSILHOCTD JUI IPUOOPETEHMSI ObITa pabo-
ThI WIX TIOBBIIIEHYSI KBATU(UKALIMY TT0 CIICIIUATbHOCTH.

Lenblo mpoBeneHUs] CTaKUPOBKU SIBJISIETCSI TTPH-
o0peTeHrMe HaBBIKOB M yMEHMH (KOMMETCHLMIA) ISt
CaMOCTOSITEJIbHOTO O€30I1TaCHOTO BBITIOJIHEHUST TPYIO-
BBIX (hyHKIMI (00sI3aHHOCTEN) 10 3aHUMAaeMOM JTOJIXK-
HocTU (mpodeccuu, TpyaoBor MYHKIIMU), a TaKXKe IS
MPaKTUYECKOT0 OCBOCHUSI ITEPETIOBOI0 ONbITa 1 3(hdeK-
TUBHOW OpraHu3auuy padoT Mo oxpaHe Tpyaa. Heo0-
XOIMMOCTb CTaXXMPOBKHU, €€ CONepKaHUE U TTPOIOJIKM-
TEJTBHOCTh OIpENesieT PyKOBOIUTEb MOAPAa3neICHUs,
B KOTOPOM PabOTaeT CTAXMPYIOIIMIICS pabOTHHK, B 3a-
BUCUMMOCTU OT €ro ypoBHsI 00pa30oBaHMsI, KBaIM(UKa-
LM, OTIbITA pabOTHI U T. T1.

Jns pabOTHUKOB pabouux mpodeccuii, He UMelo-
IIMX OIbITa PabOTHl U COOTBETCTBYIOIICH KBaIMburKa-
LMK, IJISI KOTOPBIX ITPOBOAUTCS MPOQeCCUOHATbHOE
00yueHMe, CPOKU CTAXXKMPOBKH, BKJIIOYAsi OCBOSHUE BO-
MPOCOB OXpaHbl TPyla M 0E30MaCHOCTH BBHIITOJIHEHUS
paboT, ONpeneIsIoTCs MporpaMMaMU CTaXKUPOBKU JTH-
TEJTBHOCTBIO OT OIHOTO JIO IIECTU MECSIIIEB.

Hs1 paOOTHUKOB pabouyux npodeccuii U Maaaiero
00CJTykKMBAIOILETO MepcoHaia, UMEIOIINX COOTBETCTBY-
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IOIIYI0 TpeOOBaHUSAM O€30MaCHOrO BBIMOJHEHUS MOPY-
YEHHOI WM TpYyAoBOil (GyHKIMU TpPodecCHOHATbHYIO
KBaTU(PUKAIMIO, CPOKU CTAKUPOBKHU OIPEACIISIOTCS
MporpaMMaMHM CTaKMPOBKM UTUTEIbHOCTBIO OT TPEX 10
19 paboyux cMeH.

IMoaBeneHue UTOTOB CTAXXKMPOBKU JUISI pAOOTHUKOB
pabouux rpodeccuii MpoOBOAUTCS KOMUCCUEH, KOTOpast
OLIEHMBAET YPOBEHb TEOPETUYECKON M IPAKTUUYECKOM
MOATOTOBKY CTaXKUPYIOIIETrocsl, YPOBEHb €ro 3HaHWiA
TpeOOBaHMII OXpaHbI TPy/Aa B COOTBETCTBYIOIICH opra-
HU3aIMU 1 0OPMJISIET COOTBETCTBYIONINIA TTPOTOKOJI.
IIpu ynoBIETBOPUTEIBHBIX UTOTAX CTaXKUPOBKM PYKO-
BOJMTEJIb OPTAaHU3ALUM U3AAET PACTIOPSIKEHME O IOITY-
CKe CTaXXUPYIOLIETOCsI K CAMOCTOSITEJIbHOM padoTe.

[Tpu HeymOBIETBOPUTEIBHBIX UTOTAX CTAXKMPOBKU CTa-
SKUPYIOIIMECs 00s13aHbI IPOMTH ITOBTOPHYO ITPOBEPKY 3Ha-
HMIi1 TpeOOBaHUIT OXpaHbI TPyAa B TEYEHME OHOIO Mecslia.

B cnydae ecnu craxkupyloniydecss MOBTOPHO IOJIY-
YUJIM HEYIOBJIETBOPUTEIBHYIO OIICHKY, OpraHu3aTop
00yuYeHMSI pacCMaTpUBaeT BOMPOC 00 MX COOTBETCTBUM
3aHMMaeMoil mpodeccuu (OJKHOCTH).

Kpome Toro, paboromaTtenb o0si3aH OpPraHM30BaTh
B TeYeHUE Mecslla Iocyie IprueMa Ha paboTy o0yueHue
0e30macHbIM METOJaM W NpPUEMaM BBITIOJTHEHUST paboT
BCEX ITOCTYNAIOIIMX Ha paboTy JIUIL, a TAKXKe JIUILI, Tiepe-
BOJIMMBIX Ha JIpyryto padorty. [Topsaok, ¢opMa, nepuo-
JUYHOCTh U MPOAOKUTEILHOCTh 00yYeHHUsI 110 OXpaHe
TpyZa 1 NMPOBEPKM 3HAHUI TpeOOBaHWI OXpaHbl TpyIa
paboOTHUKOB pabouux mpodeccuil ycTaHaBIMBAIOTCS
paboTronmaTtesieM B COOTBETCTBUY C HOPMATUBHBIMU TTIpa-
BOBBIMU aKTaMH, PEryJUPYIOIIUMU 6€30TIaCHOCTh KOH-
KPETHBIX BUAOB paboT. [IporpamMmma obyueHus moaxkHa
BKJIIOYATh O3HAKOMJIEHVE paOOTHUKOB C TpeOOBaHUSMU
OXpaHbI TPyAa, KOTOPbIE COAEPKATCS B MHCTPYKIIUSX 1O
oxpaHe Tpyaa, pa3pabaTbiBaeMbIMU PAOOTOAATEISIMU T10
KaxjaoMmy Buay pabot. Takuie UHCTPYKIUU HEOOXOIUMO
JOBOJIUTH A0 CBEACHUS PAOOTHUKOB IO pocnuch (ab3.
10 4. 2 ct. 22 TpymoBoro koaekca P®). Kpome Toro, ux
MOXHO BbIIaBaTh paOOTHMKAM Ha PYKU IPU TIEPBUIHOM
MHCTPYKTaXe JIMOO BBIBEIIMBATHL Ha PabOUYMX MecTax
(yJacTkax) Wid XpaHUTb B MHOM JIOCTYITHOM JIJIs1 paboT-
HUKOB MeCTe.

PaboTronaresnb 101XeH OpraHM30BbIBATh TPOBEACHUE
MEepHUOANYECKOTO, HE PEXe OHOrO pa3a B rofi, 00y4eH s
paboTHUKOB pabounx nmpodeccuii 0KazaHUIO nepeoil no-
Mmouu nocmpadasuum. BHOBb MpUHUMaeMble Ha paboTy
MPOXOIST OOYYEeHUE IO OKA3aHUIO TIEPBOi1 TOMOIIIY MO-
CTpajaBIIMM B CPOKM, YCTAHOBJICHHBIE paboTOAATEIEM,
HO He MO3[Hee OMHOro Mecsilia Iocie nprueMa Ha pabo-
Ty. OO0yyaTh paOOTHMKOB OKa3aHUIO TMEPBOI ITOMOIIU
MOCTPAJABIIMM JOJKHBI JIMIA, KOTOPHIE MPOIIUIN CITe-
LIMAJIBHYIO TTOATOTOBKY, MO3BOJISIIONIYIO MM TTPOBOIUTH
COOTBETCTBYIOLIEe oOyuyeHue (mucbmMo MuHTpyna Poc-
cuu ot 09.12.2015 Ne 15-2/00I'-6230).

IIpoBepka 3HaHmii TpeOOBaHWiT OXpaHbl TPYAA SIBJISI-
eTcsl ToKaszaTejeM MpodecCMOHANbHOM KOMIIETEHT-
HOCTU JIML, 00sI3aHHBIX oOecreunBaTh 0€30MaCHOCTb
TpyZa, BBIMOJIHATh TpeOOBAaHMSI OXpaHbI TPyda U Opra-
HUM30BBIBaTh UX coboneHue. [IpoBepKy TeOpeTUIeCKIX

3HAHWI TPeOOBaHMIT OXpaHbI TPYIA U MPAKTHYECKMUX Ha-
BBIKOB 0€301acHOro Tpyda MNpeacTaBuTeeil pabodymx
npocdeccuii MPOBOIAT HEMOCPEICTBEHHbBIE PYKOBOIUTE-
JI1 B 00beMe 3HaHU I TpeOOBaHU A TpaBUI U MHCTPYKIIUMA
10 OXpaHe Tpyda, a IpU HEOOXOAMMOCTH — B 0OBbeMe
3HAHMI TOIMOJHUTENIBHBIX CIELIMATbHBIX TpeOOBaHMIA
0€e30IacHOCTU U OXpaHbl Tpyda. BuinensitoT ouepednyro
npoeepky 3nanuli TpeOOBaHUI OXpaHbI TPyHa, KOTopas
MPOBOIUTCS HE PEeXe OJHOIO pa3a B TPU roja, U 6Heo-
yepedHylo npogepKy 3HaHuil, KOTOpylo, Harpumep, HeoO-
XOIMMO TTPOBOIUTH MPH BBOJE B IKCILIyaTalMO0 HOBOTO
000pyIOBaHUSI M M3MEHEHUSIX TEXHOJIOTMYECKUX TIPO-
1IeCCOB, TPEOYIOIIMX MTOMOJHUTEBHBIX 3HAHUI 110 OX-
paHe Tpyaa paboTHUKOB. O0beM U MOPSAOK MPOLIETYPbI
BHEOUYEPETHOM MPOBEPKU 3HAHUI TpeOOBAHU OXpaHbI
TpyZa OIpPEeNessIioTCsS CTOPOHOM, MHMIIMUPYIOLIEH ee
npoBeneHue. Pe3ynbraThl MpoBepKM 3HAHUI TpebOoBa-
HMI OXpaHbI Tpy/la paOOTHUKOB OpraHU3aLuu 0hopM-
JISTIOTCS IIPOTOKOJIOM 10 (hOpME COTIIACHO TTPUIIOKEHUIO
Ne 1 x ITopsiaky 06ydeHusI MO OXpaHe Tpyda U TPOBEPKU
3HAHMI TpeOOBaHUII OXpaHbI Tpyla PaOOTHUKOB Opra-
HM3alMi, yrBepXaeHHoMy [TocTtaHoBieHuEM MUHTpY-
na Poccuu, Muno6pazoBanus Poccun ot 13.01.2003
Ne 1/29.

PabGoTHUKY, yCITEeIIHO TPOIeAIeMy MPOBEPKY 3Ha-
HUI TpeOOBaHUI OXpaHbl TpyHa, BHIIACTCS YIOCTOBE-
peHMe 3a MOAMNUCHIO TIpeacenaTesisi KOMUCCHU MO TPo-
BepKe 3HaHUI TpeOOBaHMIA OXpaHbl TpyJa, 3aBepeHHOE
revyaThlo OpraHu3auu (Mpy HaJUIUK IeYaTH ), IIpOBO-
JUBILIE OOYYeHME IO OXpaHe TPyaa U MPOBEPKY 3HAHU I
TpeOOBaHMII OXpaHbI TPyHa, MO (opMe COrIacHO MpU-
noxeHuio Ne 2 k Ilopsiaky oOydeHHs 10 OXpaHe Tpyaa
U MPOBEPKU 3HAHWI TpeOOBaHMI OXpaHbI Tpyaa paboT-
HUMKOB OpraHu3aiuii, yreepxineHHoMmy I[ToctaHOBIeHU-
eM Muntpyna Poccumn, MuHoOpa3zoBaHus Poccuu ot
13.01.2003 Ne 1/29.

PaboTHUK, He MpoIlIeaIuii MPOBEepPKY 3HAHUN Tpe-
OoBaHUII OXpaHbl Tpyda MpU OOYYEHUM, 00SI3aH MOCIIe
3TOro MPOMTH MOBTOPHYIO MPOBEPKY 3HAHUI B CPOK HE
Mo3aHee OgHOro mecsua. /o mpoBeaeHUs MOBTOPHOM
MPOBEPKM JIMILIO, TOJYyYUBIIEe HEYIOBICTBOPUTEIBHYIO
OLIEHKY, K CaMOCTOSITEIbHOI paboTe He JOIyCKaeTCs.
B aToMm ciydae uznaercs mprkas o6 OTCTpaHEHMM TaHHO-
ro Jimiia ot pabotsl (4. 1 ct. 76 TpynoBoro konekca PD).

Takum obpa3om, Ha paboToaaTesisl BO3JI0XeHa 00s1-
3aHHOCTb OOYYUTh HECOBEPILIEHHOJIETHETO TPeOOBaAHM-
M 0e30MacHOro Tpyaa, Mpoleaypa TaKoro oOydeHUs
JOCTaTOYHO ITOC/Ie0BATEILHO perjlaMEeHTUpOBaHa Ieii-
CTBYIOIIMM 3aKOHOIATEIbCTBOM PD,

BMmecte ¢ TeM HEOOXOIMMO BBIIECIUTH TPYI HECOBEP-
LIEHHOJIETHUX, UCITOJIb3YeMBblii B paMKax 00pa30oBaTelib-
Hoi1 gesrenbHOCTU. CortacHo 4. 4 ¢T. 34 MdenepanbHOroO
3akoHa «O6 obpazoBanuu B Poccuiickoii @enepaninm»
or 29.12.2012 No 273-D3 npusieyeHre 00y4arOLINXCs
0e3 MX corjacusi 1 HECOBEPIIEHHOJETHUX 00yJYaloInX-
cs 0e3 corjacusi MX poauTeNieil (3aKOHHBIX IpeacTa-
BUTEJIE) K Tpydy, He INpeIycCMOTpeHHOMY 00Opa3oBa-
TeJIbHOM MporpaMMoii, 3anpeuiaercs. Takum odpa3oMm,
BaXKHEMIIIMM YCJIOBUEM IPUBJICUCHUST pedeHKa K TpyIy
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B 00pa30oBaTeIbHOM YUPEXICHUM SIBJIICTCS HaaIuuue
JOOPOBOJILHOTO COIJIACHSI €r0 M ero poauTeieil (3a-
KOHHBIX TpeAcTaBuTeeil). JlJaHHOe corjlacue MOXET
OBITh 0(hOpPMIIEHO B (hopMe OTIEIBHOTO JOKYMEHTa (3a-
SIBJICHUSI, COTJIALIEHMS, JTMOO YCIOBUE 00 3TOM JOJIKHO
cozepXaTbcsl B JOTOBOPE MeXIy 00pa30BaTeIbHbIM Y4-
peXIEHUEM U POTUTEISIMU).

B cootBercTBuu ¢ [TucekMom PocrniorpebHaazopa ot
24.06.2013 Ne 01/7100-13-32 «O BBIITOJHEHUH TTEepPeU-
HS TOPYYEeHUIl MO pe3yJbTaraM paboThl MOOWJIBHOI
npuemHoit 31 mag 2013 roma», eciu peGEHOK M €ro
3aKOHHbIE MPEACTABUTEIM HE IaBajy COINacusl Ha MC-
[10JIb30BaHKE Tpyda peOeHKa, ero He MOTYT IIPUHYIUTh
MPUBIIEKATh K TPYAY , B T. Y. IEXKYPUTb I10 LIKOJIE, KJIACCY,
WM PUHUMATH y4acTHe B JIETHEI TPYAOBOM MpPaKTH-
ke u ap. Eciu kakue-To BUIABI TPYIOBOM IeATEIbHOCTI
MOXHO OOOCHOBaTh B paMKax 00pa3oBaTeIbHOM IIPO-
rpaMMBbI 10 TPYIY, TO BCE, UTO HAXOAUTCS 3a TpeaeIaMu
y4eOHO TpPOrpaMMbl, BBITTOJHSIETCS MCKIIOYUTEIBHO
Ha 710OPOBOJILHBIX HavajlaX, C COOMI0IEHUEM TPYIOBOTO
3aKOHOJATEIbCTBA M 3aKOHOIATEIbCTBA 00 OXpaHe Tpy-
na geteit. He ciemyeT myTath AeXypCTBO WIM JIETHIOKO
TPYIOBYIO TIPAKTUKY, SBISIIONIYIOCS, MO CYTH, HOOpO-
BOJIbHBIM TPYIOM Ha 6€3B03Me3IHOI OCHOBE, C paboTOi
HECOBEPLICHHOJIETHETO 10 TPYIOBOMY AOTOBOPY.

Ha ocHoBaHuHM U3JI0KEHHOT0, MOXKHO C/IeJIaTh CJexy-
01lIM€e BbIBOIbI.

1. ITpaBoBbIe (hOPMBI OpraHU3alMU TPyJa HECOBEP-
LIEHHOJETHUX HOCST MEXIMCUUIUTMHAPHBIA XapakTep.
K HUM OTHOCSTCS, BO-TEPBBIX, IPAXKIAHCKO-ITPaBOBOMI
JIOTOBOP, OMOCPENYIONIUIA BbIITOJIHEHHWE pabOThl caMo-
CTOSITEJIbHO, C MCIOJb30BAaHUMEM CBOEr0 MMYIIIECTBA;
BO-BTODPBIX, TPYIOBOI JOrOBOp, 3aKjJl04YaeMblii ¢ pas-
pellleHUs] opraHa MECTHOrO caMOyIpaBieHUs U (WUJIN)
coriacusli ponuTeneil (ONMEKyHOB WM TMOIEYUTENeit),
Ha BBINTOJIHEHUE JIeTKOi paboThl, HE MPOTHMBOpeYallei
HOpMaM HPaBCTBEHHOCTU; B-TPETbUX, YYEHUYECKUI
JIOTOBOP, MOIYCKAIOIIUi BO3MOXHOCTb padoTaTh IpuU
MPOXOXAEHUM TMPaKTUKU, B-YETBEPTHIX, paboTa Ipu
MPOXOXIEHNUU MPOU3BOACTBEHHON MPAKTUKKU B paMKax
00pa3oBaTeNbHOUN AeATEbHOCTU, AEXYPCTBO MO IIKO-
Jie, OCYILECTBIISIEMbIE C COTVIacUsl poauTesieit (ONEKYHOB
WM TIOTIeYUTEIei ).

2. Ilpu ucnonab30BaHUM Tpyda HECOBEPIIEHHOJET-
HUX HEOOXOAUMO COOII0IAaTh HOPMBI MO0 OXpaHe Tpyja,
B TOM YMCJI€ MO MPOBEASHUIO UHCTPYKTaXa BCEX BUAOB,
YCTaHOBJICHHBIX JICUCTBYIOIIMM 3aKOHOIATEIbCTBOM
P®, no obOydyeHuI0 MpaBUIaM BBIIOJHEHMSI pabOTHI U
MPOBEPKU 3HAHUM 3TUX MpaBwi. OTBETCTBEHHOCTh 3a
0e30MacHOCTh Tpylda HECOBEPIICHHOJETHETO BO BCEX
cllyJasix HeceT paboToaTelNb.
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M. N. Bronnikova*

LEGAL FORMS OF LABOR OF MINORS

The state is interested in the strict regulation of the involvement of children in labor,
especially at an early age. The paper concludes that there are more stringent requirements
for the employment of juveniles in comparison with the employment of adults.

The interdisciplinary nature of this article is due to the consideration in it of the

peculiarities of organization of work of minors as by the conclusion of a civil law contract,
and also the labor, student's contract, the use of labor in the passage of practice, on duty.
It is established that, as a rule, by virtue of age, the minor performs work under the
control and management of the customer, uses his property, and therefore the relations of
performing work to minors are labor, not civil-law. Does not contradict the interests of the
minor and the conclusion of the student's contract. However, in the context of modern
legal regulation, it is not possible to make an unambiguous conclusion as to the legal
nature of the student’s contract with a minor who is looking for a job. The work concludes
that for the conclusion of a student's contract with a minor, the permission and consent
of the parents (guardians, trustees) and state (municipal) bodies is necessary. In detail,
the article reveals socially significant issues of labor protection for a minor, including
the obligation to conduct briefings, training, training in safe methods and methods of
performing work, testing knowledge of labor protection requirements.

Key words: minors, wage labor, independent labor, employment contract, student's
contract, recruitment, training, occupational Safety and Health, briefing, Internship,
training in safe working methods and techniques, checking knowledge of labor protection.
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O BO3MOZKHOCTH U ITPEJEIAX YYETA MEXITYHAPOJIHOI'O OIIBITA PECOLIMAJIN3ALIN

OCYXJIEHHbBIX K JIMITEHUIO CBOBO/IbI**

B cTaTbhe paccMaTpuBaloTCs BO3MOXKHOCTH M MPeaesibl ydeTa MeXXIYHAPOIHOTO OMbI-
Ta B chepe pecolraan3aliii OCYKIeHHBIX K JTUIICHUIO ¢BOOOIbI. [1poaHamm3npoBaHbl
00HOBIeHHBIe MUHUMaIbHBIE cTaHAapTHBIC mpaBuiia OOH B oTHOIIEHNN 0OpaleHUs
¢ 3akmoueHHbIMU (ITpaBuna Henbcona Manaensl (2015 ). Ocoboe BHUMaHME yaee-
HO TMOJIOXXEHMSIM Ha3BaHHOTO MEXIYHAPOAHOTO aKTa O COLMATbHBIX CBS3SIX 3aKII0UEH -
HBIX M MIX OTIEKE TOCJIe OCBOOOXICHMSI.

ITokazaHsI TTpo6IEeMBI (POPMUPOBAHUS POCCUMCKON TOCYTapCTBEHHOMN MOIUTUKHI
B cdepe pecollMain3aliu JUll, OCBOOOXIEHHBIX OT OTObIBAHMS HakKa3zaHWs. laHO
MOHSTUE PecoLMaNn3alMU, O[] KOTOPOI MOHUMAETCS MPOLECC MHTErpaLiiu JIUL, OT-
OBIBAaBIINX HaKa3aHWE, B CUCTEMY OOIIECTBEHHBIX OTHOIICHUI ITOCPEIACTBOM OCBOE-
HUSI HOBOM COLIMOKYJIBTYpPHOU cpeabl. CaemaH BBHIBOI O HEOOXOTUMOCTU MPUHSITHUS
denepanbHOro 3akoHa «O pecoLMaTU3aliy JIUL, OTOBIBIINX YTOJIOBHOE HaKa3aHWE
1 OCBOOOXKIEHHBIX OT HETO», B KOTOPOM JOJIXKHBI OBITh OTpaXKeHbl OCHOBHbBIE HAIIPaB-
JICHUSI ¥ CPENCTBA IMOCTICHUTCHIIMAPHON ITOMOIIIM JUIlaM, OCBOOOXICHHBIM OT OT-
ObiBaHUS HakazaHUs. [locTaBiaeH BOIIpOC 0 HEOOXOIMMOCTU pa3padboTku JJopoxHoi
KapThl pecoLMalu3aliii U peajbHOro BKIIOUEHHUS B IpaxkJaHCKOe 0OILEeCTBO JIULL, OT-

OBIBILIMX YIroJIOBHO€ HaKa3aHHUE N OCBOOOXIEHHBIX OT HETO.

Karouesvte caoea: peuanBHAas IIPECTYITHOCTh, PECOLMAIN3ALMS, YTOJIOBHO-UCITON-
HUTEJIbHAS TIOJIMTUKA, MEXIYHAPOIHbIE CTAHIAPTHI 00 OOPAILEHMH C OCYKIEHHBIMMU.

IMomntnka Poccuiickoit Menmepanmu B cdepe Hc-
MMOJTHEHMSI HaKa3aHWST HEMOCPEACTBEHHO CBSI3aHa C yT-
BepXKIEeHMEM YeJIoBeKa, ero MpaB U CBOOOI B KauecTBE
BBICIIIEN LIEHHOCTHU.

[yMaHuCcTMUECKUE MOEeU 3aKperuieHbl B CT. 3 YrojioB-
HO-UCMOJIHUTEIBHOTO Komekca Poccuiickoir Deneparvin
(manee — YUK P®), kotopas mpoBo3IyIachia, 9To YroJI0B-
HO-UCTOJIHUTEIbHOE 3aKOoHONaTeIbcTBO Poccuiickoii Me-
Jepaly U MPaKTHKa ero MPUMEHEHs OCHOBBIBAIOTCS Ha
Koncturynmn Poccwmiickoit Penepanyu, oOIIENprU3HAH-
HBIX IPUHITUIIAX ¥ HOPMaxX MEXKIyHAPOIHOTO MpaBa M MEXK-
JYHapoIHBIX ToroBopax Poccuiickoit Denepaiiu, sBiIsito-
LLIMXCSI COCTABHOM YacThiO MpaBoBOii cucteMbl Poccutickoit
denepaliiv, B TOM 4KCJie HA CTPOIOM COOJTIONEHHMH TapaH-
TWIA 3aIUATHI OT MBITOK, HACWITHS Y IPYTOTO JKECTOKOTO WITH
YHIKAIONIETO YeJI0BEUECKOe JOCTOMHCTBO OOpalleHusl ¢
ocyneHHbIMU (4. 1). Ecam MexXmyHapoaHbIM JOTOBOPOM
Poccuiickoii @enepaliiv ycTaHOBJIEHBI MHBIE TTPABUJIA KC-

* © Anoesckas O. A., 2018

MOJIHEHUSI HaKa3aHUi1 1 00pallleHUs C OCYKIIEHHBIMU, YeM
MPEIYyCMOTPEHHBIEC YTOJOBHO-WCIIOIHUTEIBHBIM 3aKOHO-
narebcTBoM Poccuiickoit Denepaliiv, TO PUMEHSIIOTCS
npaBuia MEXIYHApOIHOTro J0roBopa (4. 2).

B nemsx peanuzanuy MeXIyHapOIHBIX CTaHIApTOB
WCITOJTHEHUST HaKa3aHWsl W 3alllUThl TIPaB OCYXIEHHBIX
Poccuiickast @enepaiust patudyIIMpoBana LeIblii psij
MEXIyHapOIHO-TIPABOBBIX aKTOB: MeXXTyHapOAHbII TTaKT
0 IPaXIaHCKMX UM MOJMTHYeCKUX mpaBax (1966 r.), KoH-
BEHIIMIO O 3alllUTEe MpPaB YeJOBeKa U OCHOBHBIX CBOOO
(1950 .), KoHBeHI1110 MTPOTUB MBITOK U APYTUX XKECTO-
KUX, OECUeIOBEYHBIX WM YHMXKAIOUIUX JTOCTOMHCTBO
BUIOB oOpaleHust U HakazaHus (1984 1) u ap.

OCHOBHasl 4acThb CTaHIAPTOB B OTHOILIEHUU OCYX-
JNEHHBIX K JUIIEHUI0O CBOOOIBI cocpenoTouyeHa B Mu-
HUMAaJIbHBIX CTaHIAPTHBIX TMpaBUIaX OOpalleHus C
3akaoueHHbIMU (1955 1), a TakKe MX OOHOBJIEHHOM Ba-
puaHTe — MUHUMAaIbHBIX CTaHAAPTHBIX NpaBuiax OOH

Adoesckas Onvea Anexcandposna (adoevskaya-olga@mail.ru), kadenpa yronoBHoro npaba U KpuMuHojoruu, Camapckuit
HaIIMOHAJILHBIN MCCenoBaTeIbcKuii yHuBepcuteT uMeHn akagemuka C. I1. Koponepa, 443086, Poccuiickas ®Demepanusi,

r. Camapa, MockoBckoe 1iocce, 34.

** CraTbsl MOATOTOBJIEHA B paMKaX COLIMAIbBHOTO 00pa30BaTeIbHOr0 MpoekTa «/lopoxkHas KapTa pecoluaan3alvuu U peaibHO-
ro BKJIIOYEHMSI B TpaXkIaHCKOE OOILECTBO JIULI, OTOBIBILMX YTOJIOBHOE HaKa3zaHUE M OCBOOOXIEHHBIX oT Hero (2018—2021 rr)»
¢ ucnoib3oBaHueM rpaHTa [1pesumenta PO Ha pa3BuTHe rpaXXIaHCKOTO OOIIEeCTBa, MpeaocTaBieHHOro MOoHIOM MPpe3naeHT-
CcKUX rpaHToB. HayuHoe obecrieueHue 3TOro rpoekTa BhIMOJHSAET Kadenpa yroJaoBHOrO MpaBa U KpuMuHoJoruu CamMapckoro
HallMOHAJILHOTO MCCIEN0BATENbCKOTO YHUBEpcUTeTa UMeHU akanemuka C. I1. Koposesa.
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B OTHOLLIEHUU oOpaleHus ¢ 3akaoueHHbIMU ([TpaBuia
Henbcona Manpensr (2015 1))

B IlpaBunax Henbcona MaHaenabl 3aKperjieHO, YTO
LIEJISIMU TIPUTOBOPA K TIOPEMHOMY 3aKJIIOUEHMIO WIIM K
aHAJIOTMYHOMY JIMIIIEHUIO CBOOO/IBI SIBJISTIOTCS TJIABHBIM
00pa3oM 3alluTa 00LIeCTBa OT MPECTYIMTHUKOB U COKpa-
LIEHKE CIydaeB peluanuBru3Ma.

Ha cerogHsuHuii geHb CTabUIBHO BBICOKMIA YpO-
BEHb PELIUIMBHON MPECTYITHOCTU CPEIU JINII, OCYXKIEH-
HBIX K JTUIIeHUI0 ¢cBOOOIEI (0T 50 10 70 %), monTBep:kaa-
€T, UTO 3TOT B HaKa3aHUs caM IO ceOe 3HAYUTEIbHOM
colalibHOM 3(h(peKTUBHOCTHIO HE 00adaeT U B Jajlb-
HeMIIeM TPersITCTBYeT pealbHOMY BKIIIOUEHMIO OCYX-
JEHHOTO B OOIIIECTBO.

Ha npenynpexneHve peluuaIMBHON MPECTYITHOCTU 1
COKpallleHWe YMCICHHOCTU OCYXICHHBIX B MECTaxX JIv-
IIEeHMST CBOOOABI HAIpaBieHbl YCUJIMS MHOTHUX CTpaH.
Tak, B 2017 r. Ha 3acenanuu EBponapiaMeHTa crieLu-
aJIbHBIA NOKJIAMIMK I10 CUTYallMu C COAepKaHUeM 3a-
KimoueHHbIX 2Koaiab bepxxepoH coobuiuiia, 4To «I10
naHHbeIM CoBeta EBporbl, 6ojiee 1,6 MITH YeIOBEK CO-
JepXaTcsl B 3aKJIIOUYEHUU B TIOpbMax CTpaH — YJIEHOB
EBpocoro3a». OHa noguepkHyJa, uto «B EC ymanoch co-
KpaTUTh YPOBEHbB IepEHACEICHHOCTH B TIOpbMax Ha 7 %
B 2013—2014 romax, HO B cCpeaHEM OH COXpaHsIeTCs Ha
ormetke B 117 %» [1].

B 1ensix ykperuieHUs MEXIyHapoOmHBIX CTaHIapTOB
WCITOJTHEHUST HaKa3aHWs M COKPAICHWS 4ucia OCyX-
JEHHBIX B MecTax JiuileHus1 cBoooasl B Poccuu B 2010 1.
ObUla HavyaTa neHuTeHUuapHas pedopma. CTpemieHUe
COKPATUTh «TIOPEMHOE» HAaCceJIeHUE CTPaHbl ObLIO BbI3Ba-
HO TeM, YTO YMCJIO JIUII, COMEPKAIINXCS B YCIIOBUSIX He-
CBO0O/IBI, OCTABAJIOCH OMHUM M3 CAMbIX BBICOKMX B MUPE
U npubauxkanoch K Muwiiony. Hampumep, B 2000 romy
ObLI0 3a(DUKCUPOBAHO PEKOPIHOE KOJIMYECTBO OCYKIIEH-
HBIX K JIMILIEeHUI0 ¢cBOOOABI — 1,92 MJTH yenoBex [2].

B pesynbrate neHUTEHIIMApHOW peOPMBI YHUCIIO JIMII,
OTOBIBAIOIIMX JIMIIIEHWE CBOOOMBI, CYIIECTBEHHO CO-
Kpatuioch. Ho KapaMHaibHO CUTyalldst He M3MEHWIAacCh.
B anpesnie 2017 r. Ha mapiaaMeHTCKUX ciayniaHusx B Copete
Denepalii Ha TeMy «YTOJIOBHasI TOJMTHKA — JOPOXKHAs
kapta (2017—2025 rr.)» ObUTO 3asBiaeHo, uyto Poccus mo-
MpexkHeMy 3aHMMaeT TepBoe MecTo B EBporie 1 BockMoe B
MMPpe MO YUCITY 3aKTroueHHbIX Ha 100 Thicsiy HaceneHus [3].

ITo cocrossHuto Ha 1 ssHBapst 2018 1., B yUpeKIeHUSIX
YrOJIOBHO-UCTIOJIHUTENIbHOM cucTembl Poccuiickoit de-
JIepalnu comepxkanoch 602 176 yenoBex.

OdunmanbHas cTaTUCTHKA TOKA3bIBAET, YTO CHUXKA -
€TCsl KOJMYECTBO JIUII, BIIEPBbIE OCYXXIEHHBIX K JIMIIIe-
HUIO CBOOO/IBI, HO YBEJIMYMBACTCS YUCIO OCYKISHHBIX
K 3TOMY BUAY Haka3zaHus moBTopHo. B 2013 . BiepBbIe
K JIMIIEHUIO cBOOOIBI ObLTO ocyxkaeHo 200 786 uern.,
B2014r.—20110149en.,B2015r. —1943104emn.,2016T. —
192 421 yen, 2017 r. 185 718 yen. Yucnao ocyKaeHHBIX
K JIMIIEHUIO CBOOOIBI BO BTOPOIi, TPETUI U OoJiee pa3 B
2013 . coctaBuiio 359 075 yen., B 2014 . — 350 032 yeun.,

B 2015 . — 330 772 yen., B 2016 . — 327 197 4en.,
B 2017 . — 309 431 yen. [4].

B cBs3u ¢ 3TUM 0cO0YI0 aKTyaJlbHOCTh MprUoOpeTa-
10T nojoxkeHust IlpaBun HenbcoHa Manpaenbsl 0 TOM,
YTO LIEJIA TPUTOBOPA MOTYT OBITh JOCTUTHYTHI TOJIBKO
B TOM CJIy4ae, «€CJIM CPOK 3aKJIIOYEHUS UCITOJIb3YeTcs,
HAaCKOJIBKO 3TO BO3MOXKHO, IIJII 00eCIeYeHUs] pPEUHTE-
rpaiyy (peconaIn3ain) TaK1X JIAI B 0OIIECTBO MO~
cJie X OCBOOOXIECHHMS C TeM, YTOOBI OHM MOTJIM BECTH
3aKOHOIIOCTYIIHBIN U CAMOCTOSTEbHBIN 00pa3 XXKU3HW»
(nipaBuio 4).

B caMomMm Jniejie OCHOBHBIM HaIlpaBleHUEM B OOpLOE
C PEUMIUBHON MPECTYITHOCTBIO SIBIISICTCSI PECOIIMAIM-
3allMsI, TOH KOTOPOW ITOHMMAETCs IpPOLECC MHTerpa-
LIMY JIML, OTOBIBABIIMX HaKa3aHWE, B CUCTEMY OOIle-
CTBEHHBIX OTHOIICHWI MOCPEICTBOM BOCCTaHOBJICHMS
YTpayeHHBIX COLMAIbHBIX LIEHHOCTEM, OCBOCHUS HOBOM
COLIMOKYJIBTYpPHOU cpeabl. Pecouuanuzanysi ObIBLIMX
OCYXIEHHBIX — 3TO COTBOPEHME HOBOTO COLIMAIBLHOTO
cTaryca JMYHOCTH B3aMeH MpPEXHETro, KOTOPHIA He MO-
JKET OBITh COXPAHEH B YCJIOBUSIX BO3BPAICHHS B COLIMYM
[5, c. 41-45].

CamocTtositenbHblii pasaen [1pasun Heascona Man-
Jeabl ToCBsIIeH «COLMaIbHBIM CBI3SIM M OITEKe IOCIIe
ocBoboxaeHus1». B IpaBuiax 3akperyieHo, 4To «C ca-
MOTO Hayajia OTOBIBAaHUSI CPOKa 3aKJIIOYCHUsS CIIeAyeT
JIyMaTh O OyayIlIieM 3aKJII0YeHHOTO, KOTOPOE KIET €ro
rmocJje ocBoooxneHus. K aToMy ero ciemyeT moouipsTh,
a TakXe IOMOraThb €My IOIACPXHMBATH U YKPEIUISTh
CBSI3U C JIMIAMM WJIW YYPEXKICHUSIMU, HAXOISIIIINMHUCS
3a CTEHaMU TIOPBMBI, KOTOPBIE CIIOCOOHBI CONEUCTBO-
BaTh €r0 BKJIIOUCHWIO B XM3Hb OOIIECTBA M 3allIUTUTH
HaWJIy4dlliMe MHTEpEeChl ero ceMbu» (mpasuiio 107). s
3TOTO JOJIKHBI OBITh CO3IaHbI IPABUTEILCTBEHHBIC WU
JIpyrue ciayXkObl U OpraHu3aluuy, TOMOTalole 3aKIIo-
YEeHHBIM HAXOIWUTh CBOE MECTO B OOILECTBE IMOCJE OC-
BOOOXIEHMSI, aKKPETUTOBAaHHBIEC TIPEICTABUTEIN TAKMX
OpraHu3alMil TOKHBEI MMETh HEOOXOIUMYIO BO3MOXK-
HOCTh TOCeIIaTh TIOPEMHBIC YYPEKICHHUS W 3aKITIO-
YEHHBIX B HUX JIUI. [eITeIbHOCTb TAKUX OpraHU3aLnid
JIOJXKHA OBITh LIEHTPATN30BaHHOM M CKOOPIWMHUPOBAH -
HOM1, ¢ TeM 4YTOOBI 0OecneynTh MakKCUMaibHO 3dek-
TUBHOE HUCITOJIb30BaHUe UX paboThl (rpasuiio 108).

Ho Ha ceromusminmii neHs B Poccuiickoir ®Denepa-
LIMM OTCYTCTBYET KaK 3aKOHOIATEIBHBIN ITepedYeHb TAKMX
CIyX0 M OpraHu3aluii, TaK W perlaMeHTalusI UX Jes-
TEJbHOCTH.

HesATeTbHOCTh TT0 OKa3aHMIO TIOMOIIY OCYKIEHHBIM,
0CBOOOKIIaEMBIM OT OTOBIBaHUS HaKa3aHWs, OIMMChIBA-
ercst B TaBe 22 YUK PO «IToMolib oCy:KIeHHBIM, OC-
BOOOXIaeMbIM OT OTOBIBAHMSI HaKa3aHWs, 1 KOHTPOJIb
3a HUMW». Ho 3THX 3aKOHOAATEIbHBIX TTOJIOXKEHWI SIBHO
HEJI0CTaTOYHO.

Tak, BocnuTaTeNIbHas paboTa B IEJISIX MOATOTOBKU K
OCBOOOKIICHUIO OCYKIEHHBIX K JINIIEHUIO CBOOOIBI Ha-
YUHAETCS 3a 6 MeCSILeB 0 MCTEUCHUST CpOKa JINIICHUST

! HarmtoMH1M, 9TO MEXIyHapOmHble CTAHAAPTH 00 OOpaIIeHNM ¢ OCYXKICHHBIMU, SIBIISISICh aKTAMU MEKIyHAPOIHBIX TTPABUTEITh-
CTBEHHBIX OPraHM3aIMiA, HOCST PEKOMEHIATEbHBIN XapaKTep, HO TOCyIapcTBa 00sI3aHbI BO BHYTPEHHEM 3aKOHOIATEILCTBE YUUTHIBATh
HX TTOJIOXXEHYS, T. K. OHU BOCIIPOM3BOIST OOIIECTIPU3HAHHBIE TIPUHIIVITEI 1 HOPMBI PATU(UIIMPOBAHHBIX MEKITYHAPOIHBIX aKTOB.
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cBobogkI (cT. 180 YUK P®D). OueBUIHO, YTO 3TOTO CPOKA
HenocTaTouyHo. Peconmanuszanus OCYXISHHBIX TOJIK-
Ha HAYMHAThCI C TIEPBBIX JHEW WCITOIHEHUS (OTOBIBa-
HUST) HaKa3aHUS, KaK 3TO OIpeneieHo B MUHUMAIbHBIX
craHaapTHBIX MpaBuiaax OOH B oTHoIIeHUM oOpalleHsT
¢ 3akmoueHHbIMU (2015 ). K Tomy xe B YUK P® He
MPEAYCMOTPEHBI TaKre (POPMBI B3aMMOAEHCTBUST HOJIK-
HOCTHBIX JIMII, OCYIIECTBJISIIOIINX BOCITMTATEIbHYIO Ie-
SITENIBHOCTD, M OCYXKIIEHHBIX, KOTOPbIE CITOCOOCTBOBAIM
Obl (hOPMUPOBAHUIO U PA3BUTHUIO Y TTOCJIETHMX OTBET-
CTBEHHOTO TTOBEICHUST M CAMOCTOSITEIbHOTO 00pasa xKu3-
HM TI0CJIe OCBOOOXKICHMS OT OTOBIBAHMST HaKa3aHMUsI.

CuwnraeM, uro B YUK P® HeobOxoamMo 60J1ee MOJTHO
yperyJaMpoBaTh CoAepXKaHUe BOCIIUTATEIbHOM pabOTHI,
KOTOpasi CocoOHa YIyYLIUTh JUYHOCTh OCYXIEHHOTO
3a BpeMsl OTOBIBaHMSI HaKa3aHUs MyTeM lieJieHarpaB-
JICHHOTO MCITPaBUTEJIBHOTO BO3JEMCTBHYSI, a TAKXKE MO -
TOTOBUThH €0 K BEIEHMIO CAMOCTOSITEJIBHOTO U COILM-
aJIbHO I0JIE3HOTO 00pa3a XU3HU IMOCIe 0CBOOOXKICHHS
OT OTOBIBAHMS HAKa3aHUSI.

B ct. 180 YUK P® onuceiBaiorcs 00A3aHHOCTU afl-
MMWHUCTPALIAK YIPEKICHUM, VCITOHIIONINX HaKa3aHWS,
10 CONEHCTBUIO B TPYIOBOM M OBITOBOM YCTPOMCTBE OC-
BOOOXKIAEMBIX OCYKICHHBIX M B IIPUMEHEHUN K HUM MeEp
MEIUIIMHCKOTO XapakTepa. Tak, amMUHUCTPAIUST YUpex-
JCHUSI, UCTIONHSIONIETO HaKa3aHue, YBEAOMIISIET OpraHbl
MECTHOT'O CaMOYIpaBJieHUsI U (eaepabHyIo CIyX0y 3a-
HSITOCTH IT0 M30paHHOMY OCYKIEHHBIM MECTY KUTEIbCTBA
0 €ro IMPEICTOSIIEM OCBOOOXKIEHNU, HATMIUU Y HETO XKM-
JIbSI, €70 TPYAOCTIOCOOHOCTH Y MMEIOIIUXCS CIIeIUaIbHO-
cts1x. O4eBMIHO, YTO caMo 110 cebe MPoCToe MMChbMEHHOE
YBEIOMJIEHUE UCTIOJTHUTEIBHBIX OPraHOB BJIACTH O TIPE-
CTOSIILIEM OCBOOOXIEHWU OCYXICHHOIO He TapaHTHpYeT
€My HU TPYJIOYCTPOMCTBA, HU MOJIyYEHUST XKUJIbsI U T. II.

CommacHo ct. 181 YUK P®D, ocyXneHHBIM, OCBO-
0oKIaeMbIM OT OTOBIBAHMSI HaKa3aHMsl, 00eCIIeYnBaeTCs
OecruIaTHBIM TTPoe3a K MECTY XUTEJIbCTBA, OHU obecre-
YUBAIOTCS MPOAYKTAMH ITUTAHMS WIIK TEHbIaMU Ha Bpe-
Msl Tpoe3na B MOpSAKE, YCTaHABIMBAEMOM YIIOJTHOMO-
YeHHBIM (henepasbHbIM opraHoM (4. 1). ITpu orcyrcTBUM
HEOOXOMMMOM IO CE30HY OIEXIbl WJIM CPEICTB Ha ee
MPUOOPETEHNE OCYXIEHHbIE, OCBOOOXKIaeMble U3 MECT
JIMILIEHUS] CBOOOBI, 00ECIIEUYMBAIOTCS ONEXKION 3a CUET
cpeacTB (penepanbHoro 6romkera. MiM MoXeT ObITb BbI-
JaHO €IMHOBPEMEHHOE JIeHEXHOE IMoco0ue B pa3Mepe,
ycraHaBiBaeMoM I1paBurensctBoM Poccuiickoit Dene-
pauuu (4. 2). Ho BeaMunMHa 3TOro mocodust CocTapisieT
850 pyouneit (mocraHoBiaeHue IlpaButenbctBa Poccuii-
ckoii Penepanyu ot 25 nekadpst 2006 . Ne 800 «O pas-
Mepe eIMHOBPEMEHHOIO JEHEXKHOIO MOCO0MS, KOTOpOe
MOXET OBITh BBIIAHO OCYXXICHHBIM, OCBOOOXIAeMbIM 13
MECT JIMIIEHUSI CBOOObI»). OUEeBUIHO, YTO 3TOI CYyMMBI
JUIS KM3HKM B TEYEHUE TIEPHOa, HEITOCPEICTBEHHO CJle-
JIYIOIIIETO 32 OCBOOOXKICHUEM HEJOCTATOUHO.

K ToMy ke y O0NBbIIMHCTBA OCYKAEHHBIX HEe (DOpMMU-
pyeTcs T. H. cOeperatesibHblil (DOHA OCBOOOXIEHUS, Ha
KOTOPBIIA OPUEHTUPYIOT MEXAYHApOAHBIC CTaHIAPTHI
obpalueHus ¢ 3akiaoueHHbIMU. Kak 3akpernsieHo B [Tpa-
Bwiax Henbcona MaHOenbl: «...CUCTeMa MCITOJIHEHUS

HakKa3aHUs JOJDKHA TaKKe MpeaycMaTpuBaTh, YTO YacCTh
3apabOTaHHBIX 3aKJIIOYEHHBIM JIEHEer OCTaeTCsl Ha Xpa-
HEHUHU TIOPEMHOI agAMUHUCTpALIMK, KOTopas Mepenaet
eMy 3TU cOepeXeHUss B MOMEHT €ro OCBOOOXICHUSI»
(mpaBuiio 103).

Ha npakTrke 3TOro He MPOMCXOIUT, ITOCKOJIbKY Ha-
KOTUIEHUsI y OOJIBIIMHCTBA JIMI[, OCBOOOXIEHHBIX OT
OTOBIBAaHMST HaKa3aHUs B BUIIE JIMIICHUST CBOOOIBI, OT-
CYTCTBYIOT, T. K. B IepUOJ OTObIBAHMSI HaKa3aHUs He
TpynoyctpoeHo oT 60 1o 80 % oCyXIeHHBIX B 3aBUCHU-
MOCTH OT PErMoHa CTpaHBbl.

CormacHo ct. 182 YUK P®, «ocyxkneHHbIE, 0CBOOOX-
JaeMble OT apecTa WIN JIUIICHUST CBOOOIbI, UMEIOT IIPaBO
Ha TPYIOBOE U OBITOBOE YCTPOMCTBO U TTOJYIEHUE IPYTUX
BMJIOB COLIMAJIbHOM ITOMOIIM B COOTBETCTBUU C 3aKOHO-
narenbcTBoM Poccuiickoit Denepaiii 1 HOpMaTUBHBI-
MU TPaBOBbIMU aKTaMu». Ho 3T HOpMBI, Ha KOTOpbIE
cceinaercs cT. 182 YUK P®, He crcreMaTu3MpoBaHEI,
paccpenoTOYeHbI M0 Pa3IUuYHBIM HOPMATUBHBIM IPaBO-
BBIM aKTaM, a CIIELIMaJIbHOTO 3aKOHa, PEryIMpYIOILIEro
BOIIPOCHI COIIMAJILHOM afanTaluy JII, OTOBIBIIMX YTO-
JIOBHOE HaKa3aHUe U OCBOOOXIEHHBIX OT Hero, B Poc-
cuiickoit denepaliiy HeT.

Takum 00pa3oM, TIONOXEHUS MEXIyHapOIHBIX
CTaHIapTOB O pecoliMaiu3aluu (peuHTerpalyu) Juil,
OTOBIBIIMX YTOJIOBHOE HaKa3aHKWE B BUJIE JIUILIEHMS CBO-
00/IbI, B POCCUICKOM 3aKOHOAATEIbCTBE MPAKTUICCKU
HE pealu3yIoTCsI.

ITo MHEeHUIO KOHCYJbTaHTa YMOJHOMOYEHHOIO MO
npaBam yeaoBeka B Camapckoii oonactu H. B. Tepacu-
MOBa, B LieJIsIX 0oJiee TIOJIHOTO y4eTa MEXIyHapoaHOTO
OIbITa PECOLMATN3AIMU OCYXICHHBIX K JIUIIEHUIO CBO-
060161 HEOOXOAMMO CO3IaHIE COOTBETCTBYIOIIETO MEXKO-
TpacJieBOro MHCTUTYTa, 00pa30BaHHOTO 3a CYET CUCTEM-
HOWM MHTETrpallid HOPM YTrOJOBHO-HUCIOJHUTEIBLHOTO
npaBa (B 4acTU JAETaJbHON perjlaMeHTallMu CPOKOB U
colepXaHUs MOATOTOBKM OCYXKIECHHBIX K OCBOOOXKIIE-
HHI0), MpaBa COLIMAJIbHOTO obecrneyeHus (B 4acTu ycTa-
HOBJICHUSI CYOBEKTHBHBIX IPaB OTOBIBIINX HaKa3aHUE
rpaXkIaH Ha colualbHOEe obecrneueHue), TPYIOBOTO
npaBa (B 4YacTM YCTAHOBJICHUsI MOTOJHUTEIbHBIX Ta-
pPaHTHI1 peaJM3allMy MpaBa Ha TPYI IJIsT paccMaTpuBa-
€MOM KaTeropuy rpaxiaaH) afMUHUCTPATUBHOTO IpaBa
(B 4acTH yCTaHOBJICHUSI KOMITETEHIIMU OPTraHOB MCITOJI-
HUTEJIbHOW BIAacTU (elAepaJbHOr0 M PErMOHaIbHOTO
YPOBHEI, a TaKXX€ OPraHOB MECTHOTO CaMOYIPaBJIECHMS
M0 peaju3aiuy OTASTIbHBIX KOMIIOHEHTOB MOATOTOBKU
OCYXIEHHBIX K OCBOOOXICHUIO M OKa3aHMS UM COJEli-
CTBUSI B COIIMAJIbHOM amamnrtaluu, a Takxke obecrieyde-
HMST KOHTPOJIS 32 UX MOBEACHUEM), YTOJIOBHOIO IpaBa
(B yacTu YCTAaHOBJIEHMSI CpPOKa, B T€UEHHE KOTOPOTO
OCYXIEHHBIII MOXET 00JlafaTh CHelUaJbHbIM IMPaBO-
BBIM CTaTyCOM (CPOK MOTAIICHUS WA CHATUS CYIUMO-
CTH), a TaKKe APYTrUX OoTpaciieii Impasa.

IMonaraem, 4To Haspesia HEOOXOAMMOCTb TIPUHSITHS
CIenMaIbHOro (eaepajbHOrO 3aKOHA C YCJIIOBHBIM Ha-
3BaHreM «O pecolyaav3aiiy UL, OTOBIBIIUX YIOJIOB-
HOEe HaKa3aHMe M OCBOOOXKIECHHBIX OT HEr0», KOTOPBIi
BBITIOJTHSUT OBl 6a30BYIO POJIb B 3aKOHOIATEILCTBE O BO3-
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BpallleHUM B 0OIIECTBO B KAYECTBE COTpakKaaH JIUII, OT-
OBbIBaBIIMX YrOJIOBHOE HaKa3aHUE, U TapaHTUPOBaI Obl
9TUM JIMIIaM BCECTOPOHHIOK U HEOOXOIMMYIO IMOCTIIEHU -
TEHIMapHYIO MTOMOIIb. B 3aKoHe 10/KHa ObITH CKOOPAM-
HMpOBaHa JesITeJIbHOCTb OpraHoB pokypaTtypbl, ®CHH
Poccuu, MBI Poccuu, a Takke Ipyrux MCIIOJTHUTEIb-
HBIX OPraHOB BJACTU U MpeACTaBUTEEH I'pakIaHCKOIro
00l1IecTBa B CBSI3U C FapaHTMPOBAHUEM TIPaB U OKa3aHUEM
MaTepuabHOM, COLIMATbHO-OBITOBOM, MEAaroruyecKom,
TICUXOJIOTUYECKOM, MEIULIMHCKON, IOPUAMYECKONA TMOMO-
1Y JIMIAM, OCBOOOXIEHHBIM OT YTOJIOBHOTO HaKa3aHUSI.
OTaebHOrO 3aKOHONATELHOTO PEryJIMpoBaHusl TPEOyIoT
BOIIPOCHl OpraHM3aluu MpodecCUOHATBHOIO OOYyUEHUSI
U JTOMOJHUTENBHOIO MpOohEeCCUOHATBHOIO 00pa30BaHUs
JIMLI, COBEPILMBIIUX TPECTYIUICHUS, MO MpodeccusiM U
CIIEMATLHOCTSIM, BOCTpeOOBaHHBIM Ha pbiHKe Tpyna. Ca-
MOCTOSITE/IbHBIN pa3iesl 3aKOHA OJDKEH ObITh MOCBSILEH
y4yacTuIo OOIIECTBEHHOCTH B pecolManu3alyy JUL, OT-
OBIBIIMX YTOJIOBHOE HAKa3aHWE U OCBOOOXKIEHHBIX OT HETO.

B ocHOBY peconMain3aliMoHHOro mpolecca A0JKHa
OBITh MOJIOKEHA OGUIIMAIBHO MPUHSTAs U ONOOpEeHHAas
o01IecTBEeHHOCThIO JlopoxXHasl KapTa pecoldaiu3aluu
U peajbHOro BKJIIOUEHUSI B IpaXAaHCKoe OOILeCcTBO
JIMII, OTOBIBIIMX YTOJJOBHOE HaKa3aHWE U OCBOOOXICH-
HBIX OT Hero (majiee — JlopoxkHast KapTa).

HopoxHas kapTa AOJKHA CTaThb O(PUIIMATbHBIM KC-
TOYHMKOM 3aKOHOAATEJbCTBA O pecolualu3aluud U
OCHOBBIBAaTbCS Ha MEXIYHApOAHBIX CTaHIApPTaX Peco-
LIMaIU3alUu OCYXIEHHBIX W YYUTHIBATh JOCTUKEHMSI
poccuiickoit 1 3apyOeKHOU HayKu 1 MPaKTUKHU.

B JlopoxxHoii KapTe HEOOXOAUMO OIPEACTIUTh LIEIH,
3ala4u, MPUHIIUIIBI ¥ TPUOPUTETHBIE HAMPaBIEHUS MO~
JIMTUKY PeCollMaTn3aliuu JIULL, OTOBIBIIIMX HaKa3aHUe U
OCBOOOXIEHHBIX OT HETO.

ITpu ocyliecTBACHUY MOJUTUKU PeECOMaATU3aN He-
00X0IMMO TapaHTUPOBATh pealu3allii0 OCHOBHBIX MpaB
JIULI, OCBOOOXKIIEHHBIX OT OTObIBaHUSI HaKa3aHus1. B mep-
BYIO Ouepeqb peub MAET O IpaBax YejoBeKa, 3aKperieH-
HbIX B MeXIyHapoqHOM MakKTe O IPaXAaHCKUX U TMOJIU-
TUYECKUX MpaBax, KOHBEHIMY O 3alllMTe MpaB YejoBeKa 1
OCHOBHBIX cB00O, KOHBEHIIMY MPOTUB IMBITOK U IPYTUX
JKECTOKMX, 0eCYEOBEUHbIX WIM YHUXKAIOIIMX JOCTOMH-
CTBO BUJIOB OOpAalleHUSI M HaKa3aHUsI, KOTOPbIE BOIILIU B
CHCTEMY POCCUIICKOTO TpaBa: MpaBo Ha XXWU3Hb, 310POBbE,
JIOCTOIHOE CyIlleCTBOBaHME, OOpa3oBaHMe, Tpyd, obe-
CIie4yeHre BO3MOXXHOCTEH Jis 61aronprsTHOTO Pa3BUTHS
y4yacTusi B XKM3HM OOIIECTBA U Ap.

B HopoxHoii kKapTe HeOOXOIUMO 3aKPEIUTh COaTaHCH -
POBaHHOE y4YacTHe BCeX BETBEI rocyapCTBEHHOM B1acTU 1
MpeacTaBuTeNei rpakIaHCKOro 00IIecTBa B JAHHOM Ipo-
11lecce, a Takke MpemycCMOTPEeTb KOHKPETHBIE PeCcOLIUaIn-
3alIMIOHHbBIE MEPOIIPUSITUSI, CYObEKTOB, OTBETCTBEHHBIX 3a
9TU MEPOIPUSITUS, U UCTOYHUKU X (PUHAHCUPOBAHUS.

B lopoxHoit KapTe TOJKHBI ObITh OTPaXeHbI HOP-
Mbl BCEX Pa3HOOTPACIEBBIX HOPMATHUBHBIX MPABOBBIX
aKTOB, MOCBSAIICHHBIX B TOW WM MHOM CTENEHU peco-
nuanu3auuu. [Ipyu 3ToM ux ciieayeT CKOHCTPYUMpPOBaTh
TakKiM 00pa3oM, YTOObl MaKCUMaIbHO 00eCHeYUTh Op-
raHnyeckoe B3anmoaeiicterue opranoB ®CUH Poccun,

MB/JI Poccuu ¢ MHBIMU IrOCyIapCTBEHHBIMU OpraHaMu
BJIACTU U TIPEACTABUTENSIMU TPAXIAHCKOTO OOIIeCTBa,
YYacTBYIOIIMMY B OKa3aHWM MOMOIIM JIMIAM, OTOBIB-
LM YTOJIOBHOE HaKa3aHUE U OCBOOOXKIEHHBIM OT HETO.

Pa3paboTka onTuManbHbIX (OPM TaKOro B3aMMO-
JEWCTBUS — BaxkKHas 3aJaya Hayku. 3ech HEOOXOIUMO
KOMIUIEKCHOE UCIIOJIb30BaHUE TOCTUKEHUI HE TOJBKO
IOpUANYECKON HayKW, HO U MEAaroruku, rmCUXOJOTUM,
COLIMOJIOTMY, METUIIAHBI.

Hns npuHaTus JopoXHOU KapThl HEOOXOIUMO 00b-
€IUHUTb YCWIMSI TOCYyJapCTBEHHBIX OPraHOB W Tpax-
JAHCKOro oOlIllecTBa, B TOM YKCJIE€ HEKOMMEPYECKHUX
OpraHusaluii, TpeAcTaBUTENed HAayYHBIX KpPYroB U
MPAaKTUYECKUX CHELUATUCTOB, KOTOPBbIE B pE3yJbTare
oOMeHa OMbITOM, aHajlM3a COCTOSIHUSI TMPECTYIMHOCTU
U KCCJEOBAaHUI B 00JIACTU MpEemynpexXIeHUs peLu-
JVBHOW MPECTYIHOCTU CMOTYT pa3paboTaTh OCHOBHbIE
DPYKOBOJICTBA IO pecolMaanu3aliu JUL, OTOBIBIIUX YIO-
JIOBHOE HaKa3aHWE W OCBOOOXIEHHBIX OT HEro, KOTO-
pble OynyT 3aKperuieHbl B JIopoxXHOit KapTe.
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ON THE POSSIBILITY AND LIMITS OF TAKING INTO ACCOUNT THE INTERNATIONAL EXPERIENCE
OF THE RESOCIALIZATION OF PRISONERS SENTENCED TO THE DEPRIVATION OF LIBERTY**

The article examines the possibilities and limits of taking into account international
experience in the sphere of resocialization of prisoners sentenced to the deprivation
of liberty. The updated UN Standard Minimum Rules for the Treatment of Prisoners
(Nelson Mandela Rule, 2015) are analyzed and special attention is paid to the provisions
of this international act on the social ties of prisoners and their guardianship after release.

The problems ofthe formation of the Russian state policy in the sphere of resocialization
of persons released from serving their sentences are shown. The notion of resocialization,
which is understood as the process of integrating persons who served a sentence, into
the system of social relations by means of mastering a new socio-cultural environment
is given. The conclusion is made that it is necessary to adopt the federal law «On the
resocialization of persons who have served a criminal sentence and were released from
it»., which should reflect the main directions and means of post-penitentiary assistance
to persons released from serving their sentence. The question is raised about the need to
develop a Road Map for resocialization and the real inclusion in civil society of persons
who have served a criminal sentence and who have been released from it.
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W3 NICTOPUY ®OPMHPOBAHISA HAYYHBIX B3IJIAI0OB B POCCUNCKOM UMIIEPUU
HA MHCTUTYT COITIACUA TIOTEPIIEBIIEIO (ITOCTPAJABIIIEIO) HA ITIPMMMHEHUE EMY BPEJIA

B cratbe packpsiBatorcs cyiiectBoBaBiuue B Poccun XIX — Havana XX BB. Ha-
YUYHBIE TIPEICTABICHUS 00 YTOJIOBHO-TIPABOBOM PEAarupoBaHUM Ha MPUIMHEHME Bpeaa
OXpaHsSIeMbIM YTOJIOBHBIM 3aKOHOM MHTEpPEcaM C TaK Ha3bIBAEMOTO COTJIACUS MTOTEP-
MEeBILIEero WK Mo ero npocboe. CKOHIIEHTPUPOBAHO BHUMaHUE Ha BOIIPOCAX OLIEHKU
corJiacus MoTepreBIlero Ha MPUYMHEHNE eMy Bpea B 3aBUCUMOCTU OT OOBEKTa yro-

J'[OBHO-HpaBOBOfI OXPaHBbI.

HcTtounnkoBoit 623011 cTaThu MOCTYXWIM MOHOTpahuiecKre 1 TuCCepTallMOHHbIE
HCClIeOBaHUS YYEHBIX-KpUMUHATUCTOB XIX—XX BB.

Karouesvte caosa: HOTCpHCB].HPIfI, HOCTpaI[aB].HPIfI, JUCCECPTAIMOHHBIC HMCCICOO0Ba-

Hus, Poccuiickas uMmmepus.

B teopuu yronoHoro npaBa XIX — Hauama XX BB.
JUISE 0003HAYEHUS JIMIL], KOTOPbIM MPUYMHEH MPEeCTyI-
HbIA BpEM, UCIIOJb3YIOTCSI TEPMUHbBI <«ITOTEPIEBIIUIA»,
«TIOCTpaaaBuInii». 11 Hayana ckaxem, 4YTo BOIPOC O
3HAYCHUU COIMIACUs IIOTEepPIIEBIIEro (IIOCTpamaBIIIe-
ro), B 4aCTHOCTH, IIpH YOWICTBEe W 0OMIe, MOTHUMA-
ercsa opuctamu XVI—XVII BB. bonee xe mompoGHast
ero paspabotrka HauumHaeTcs B koHie XVIII — Hauvaie
XIX BB. B 3T0i1 CBSI3U TOCTATOYHO YIIOMSIHYTbh TEOPUU
O BJIMSIHUM coIJlacus TMOTEPIIeBUIETO Ha YTOJOBHYIO
OTBETCTBEHHOCTh comessHHoro, kortopseie JI.C. bemo-
rpuil- KoTisipeBcKuit TipemiaracT IeJUTh Ha TP THUIIA:
1) cyOBbeKTUBHBIC, C UX TOYKOM 3pEeHMS Ha IMPECTyILIe-
HUeE KaK HapyllleHue CyObeKTUBHOIO IIpaBa, BCAEACTBUE
Yyero BCSKOE HapylleHUe Oyiar Kakoro-aubo juiia, co-
BEPILEHHOE C €T0 COomIacusl, JOJKHO OCTaBaThCs Oe3Ha-
kazanHbeiM (Kant, IlITI06enb, Tut™maH, Ienke, Bexrep,
Omm u ap.); 2) 0OBEKTUBHBIC, PACCMATPUBAIOIINE TIPe-
CTyIUICHME KaK HapylleHHe OOBEeKTHUBHBIX IIpaB WIIM,
YTO TO €, IPaBOINOPsiIKa, BCIEICTBUE YETO Coraacue
MOCTpaJaBIIEro He IO3BOJISITIO YHUUTOXUTDH MPECTYI-
HocTb aessHus (Mapke, Teit6, Mapeuob u ap.); 3) cMe-
IIaHHBIC, pa3Ac/ISIBIINE BCE MpaBa Ha OTYYKAAcMEIC U
HEOTUy:KIaeMble, IIPU3HABAIN, YTO COIJIACHE YHUUYTO-
’XKaeT MPOTUBO3aKOHHOCTH ACHCTBHI TOJIBKO IIPU Ha-
pylIeHn” oTuyxmaeMbix IpaB (Deitepbax, IpombmaH,
Kectnun, Iensinep, bepuep, Poccu, Optonan u ap.)
[1, c. 247]. Kak BUauMm, B IeHTpe BHUMaHMS JIUIIb O0b-
€KTHUBHAsI CTOPOHA IIPECTYIUICHUS.

He ocranaBiamBasich Ha MyTSX U CIIOCO0Ax IIPO-
HUKHOBEHHMSI 3THX Teopuii B Poccuio, ckKaxem JIHIIIb,
YTO, 3aMMCTBYsS BHayajle 0a30ByI0 OCHOBY €BpOIICii-
CKMX YTOJIOBHO-TIPABOBBIX YYEHUII B TOM BUIE, B Ka-
koM oHa cinoxwuiack B XVIII—XIX BB., pycckue yuyeHble
XIX — nHauvama XX B. JOCTaTOYHO OBICTPO OCO3HAJIH,
YTO, IMMOJOOHO ONEXIe C JIyKOro Iuieda, 3TU WICH BHI-
IJISIASIT OTKPOBEHHO UYXIBIMU 0€3 ydeTa OTEYECTBEH-
Hoil cnetuduku. Hanpumep, KpUTUKYST TaK Ha3blBa-
emble cmeliaHHbie Teopuun, C. B. Tlo3HbileB nuiier
cieayouee: «...NIPeACTaBIseTcs, MPexXae BCero, Hemo-

* © babommHa E. B., Jlo6a B. E., 2018

HSITHBIM M HeIOKa3aHHBIM, ITIOYEMY C STUM pa3InIneM
0J1ar OTYyKIaeMbIX ¥ HEOTUYKIaeMbIX TOJIKHO CBSI3bI-
BaTbCsl pa3IMIHOE 3HAYEHUE COTIaCUsI TTOCTPaaaBIIeTo,
MOYeMYy B OTHOM cJIy4yae 3TO COIJlache MMeeT OJHO 3Ha-
YeHue, a B APYTOM — JUAMETPAJIBbHO MPOTHUBOMOJIOX-
Hoe. Bo-BTOpBIX, camoe mejieHne 0J1ar Ha OTIyXKIaeMbIe
¥ HEOTUYYKIaeMbIe MPEICTABISICTCS TOBOJBHO HEOIpe-
neneHHbIM. Kakue Gyara cuMTaTh OTY4yKIaeMbIMU — T€
JIM, KOTOpbIe CYOBEKT MOXET MepeaaTh WiIn MepeHeCcTH
Ha IpYyroe JIUIO, WU Te, OT KOTOPBIX OH BOOOIIIE MOXET
OTKa3aThbCs, XOTs OBl O0e3 mepemayn Komy-i1mn6o? Bpsn
JIM MOXXHO OBUIO TIPUIATH CJIOBY ‘‘OTUyXKHaeMBIN’ eIne
Kakoe-J100 MHoe 3HaYeHue» [2, c. 174]. B ¢Bs13u ¢ aTum
0oJiee MIMPOKOE IMTOHUMaHKe HalllJla TOYKa 3pEHUsI, CO-
[JJACHO KOTOPOi1 MpaBUJIbHOE pa3pelieHre BOIpoca MO-
KET OBITh OCYIIECTBICHO JIMIIb ITyTEM aHaI13a OTIeb-
HBIX IIPECTYIUICHUIA.

INpuHuMas BO BHUMaHME TEMY HaIllero MCCIeaoBa-
HUSI, CKOHLICHTpUPYEM BHUMaHWE Ha BOIIPOCAX OLCHKU
cortacysi TOTEPIEBILEro B 3aBUCMMOCTH OT 00BEKTa YTo-
JIOBHO-TIPAaBOBOM OXpaHbl. Tak, OTHOCSI K TAKOBBIM Ye-
soBevyeckue Oiara, I1. I1. ITyctopocieB, ¢ TOUKU 3peHUs
COOTHOIIICHUSI ITyOJIMYIHBIX ¥ YACTHBIX MHTEPECOB, AEJTUAT
Mx Ha nBa paspsina. K mepBomy npuHaiexar te 0iara,
HENPUKOCHOBEHHOCTb KOTOPHIX, IO MOHSATUSIM JAaHHOTO
HapoJa B JJaHHOE BpeMs B JaHHOM MecCTe, BakHa cama
1o ce6e sk HapOJAHOTO OJIaroCOCTOSTHMSI, HE3aBUCUMO
OT TOTO, XeJIaeT UM He XKeJlaeT OTAeJIbHOE JIUIIO MOJb-
30BaThCsl ATUMU Ojaramu (6€30MacHOCTb TOCyIapCcTBa,
JN0OPOKAYECTBEHHOCTD ITPABOCYAMS U ICHEKHBIX 3HAKOB,
cBOOOJIa OT pabCcTBa U T. 11.). Ko BTopoMy pa3psiny yueHbIi
OTHOCHUT Te 4eJIoBeuecKue Oj1ara, HeMPUKOCHOBEHHOCTh
KOTOPBIX, 1O MOHITHSIM JaHHOTO HAapoja, BaXkKHa ISl Ha-
POIHOTO 0JIarOCOCTOSIHUSI HEe caMma I1o cebe, a IMOTOMY,
YTO ee XeJlaeT 00JafaTelib 3TUX OJ1ar, paad CBOETo YacT-
HOro 0J1arococTossHUST (MMYLIECTBEHHbIE OJiara, JuYHast
YecTb, TeJeCHas HENMPUKOCHOBEHHOCTh, OOBIKHOBEHHO
TeJieCHas HeBpeIMMOCTb U T. 11.) [3, ¢. 303—304].
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H. A. CepreeBckuii cuuTaj, 4To BOIPOC O 3HAYEHUU
corylacusl TIOCTPaIaBIIEr0 He MOXET UMETh MECTO B CJie-
NYIOIIMX cydasx: 1) Bce MpECTYITHbIe NesTHUS TTOJUTH-
YecKue, PEeIMTMO3HbIe, IMPOTUB TOpSIKa YIPaBICHMS,
CIIy>keOHbIe, HapylLIeHUs TTpaBWI OJ1aroycTpoiicTBa 1 6e3-
ONACHOCTU B CBSI3M OTCYTCTBUEM CYOBEKTa, O COIJIaCHM
KOTOPOT'O MOIJIa OBbITh Peub; 2) NesTHUS, B COCTAB KOTOPBIX
BXOIUT (haKT HApYILIEHUST BOJIY JIMLIA (TIPECTYITHBIC IESTHUS
MPOTUB CBOOO/IBI, M3HACUIIOBAHUE), TIOCKOJIBKY COIJIacue
MOCTPAAaBIIETO YCTPaHsIeT 3leCh caMoe IpeACTaBlicHUE
0 HapylLIeHUM KakKoro Obl TO HU ObLIo Oiara; 3) aesiHus,
3aKJIoYalole B cebe MoCcsAraTe/IbCTBO Ha IpaBa 1 GJiara
JIMIT HENEECIIOCOOHBIX — MAaJIOJIETHUX, HEBMEHSIEMbIX U
npoy. Cornacue, JaHHOE TaKMM ITOCTPaJaBIIMM, HE MO-
KET UMETh, OYEBUIHO, HUKAKOTO 3HaueHus1. «K aToii xe
KaTeropum OTHOCUTCSI yMepLUBJIEHUE T1101a» [4, ¢. 245].

He oTmiekasch OT 3agaHHON TeMbI, 3aMETUM, YTO
otHeceHue H. JI. CepreeBcKuM ILUTOAA K KATETOPUU HE-
JIEECIIOCOOHBIX JIMI MOXET OBITh M JaXe CKOpee BCETro
CBSI3aHO C TeM, YTO MeauLIMHCKas HayKa XIX B. yxxe Tor-
Jla HacTauBaja, YTo YeJIoBeYecKast XKM3Hb HaYMHAETCsI C
MOMeHTa 3adatus [5, ¢. 69]. MHaue roBops, B pamMKax
YTOJIOBHO-TIPABOBOTO YYEHUsI O COIJIACHUM ITOTEPIICBIIIE-
ro (IocTpaaaBlIero) MOAHUMAJICS BOIPOC M O Hayalle
YeJIOBEUECKOM KU3HU.

B 3aBMCHMOCTM OT BaXHOCTHM 3allUTHl OOBEKTA Yro-
JIOBHO-TIDABOBOM  OXpaHbI, TOABJISIONIEe OOJIBIINH-
CTBO OTEYECTBEHHBIX Muccnenopareneii XIX — Havana
XX BB. COIUIMCh BO MHEHMM, YTO B HMMYIIECTBEHHBIX
MPECTYIUICHUSIX, COIIaCHe TMOCTPAAaBILIEro, CTPOSILEECs
Mo MpuHLMIY: volenti non fit injuria — IS XesaroIero
HET OOMIbI, WCKIIIOYAEeT MPECTYMHOCTh ACSHUS, «3a UC-
KJIIOYEHHEM OOIIEONacHOrO IMOBPEXACHUS MMYILECTBa»
[2, c. 176]. Tlo mHenwro JI. E. Bnanumuposa, He TOIBKO B
HMMYIIIECTBEHHBIX, HO U B IIPECTYIUICHUSIX TTPOTUB CBOOOIBI
M YEeCTHU YACTHBIX JIMI] COIVIACHE ITOTEPIEBIIETO YCTPaHs-
€T TNPECTYITHOCTh AestHus [0, ¢. 73—74]. Kak cripaBemiBo
otmeuan C. W. bapiieB, Korga Xo3sMH MO3BOJISIET B3SITh
MPUHALJIEXKAIIYI0O €My Belllb, TO He MOXET ObITb BOPOB-
cTBa. «PaBHBIM 00pa3oM HeT W OOuWbI, KOrma TOT, Mpo-
TUB KOTO TIPEIIIPUHUMAETCS] OCKOPOUTEIbHOE NECCTBYE,
caM Cou3BOJIsIeT Ha 3To» [7, c. 26—27]. K atoMy nepeuyHio
H. C. TaraHueB n00aBjsu1 TOCSTaTe/IbcTBa Ha TEJECHYIO
HENMPUKOCHOBEHHOCTb, 32 MCKITIOYEHUEM TSDKKHUX TIOBPEXK-
JEHUI opraHM3Ma, NMPUYMHEHMST TeJISCHOTO pacCTpoiicTBa
[8, c. 274—275]. Tlpu3HaHUs1 HaKa3yeMbIM MPUYUHEHUS
TSDKKMX TEJIECHBIX TIOBPEXKICHUIN (WICHOBPESIUTEILCTBA) C
coracys TIOTepIeBIIero (MOCTPaIABILIET0) PUACPKUBAJICS
He Tosibko H. C. Taraniie, Ho 1 A. @. KucrsikoBckuii [9,
c. 304], H. A. Cepreesckuii [4, c. 283], C. B. I1o3HbI11eB
[2, c. 177] u op.

ITo obmemMy mpaswiy, ykasean M. 5. oiHnIKMiA,
OT KaxJ10ro GJ1ara, eMy NpUHaIeXKaIlero, YeJIOBEK MOXET
OTKa3aTbCsl, M TOTNA O HapyIIEHUWU €ro He MOXET ObITh
bosiee peud. B 1o e Bpemsi MoguepKuBaj, 4To «OTCloaa
HCKIIIOYaeTcsl 0J1aro XXU3HU, MprU3HaBaeMoe, 10 OTrPOM-
HOM BaXHOCTHU €ro, HEOTUYYXIAeMbIM... HEBO3MOXHO
MPEICTaBUTh BCIKOMY YOUBATh APYTOTO 110 BHIPAXKEHHOMY
nocieaHuM xenanuto» [10, c. 12]. B yronoBHo-1mipaBoBoit

Hayke XIX — Hauana XX BB., Kak, BIpo4YeM, U B HACTOSILIIEE
BpeMsl, YOMIACTBO IO comiacuio (1o mpockde) moTepreB-
LIIETO SIBIISICS OMHUM MX CITOPHBIX BOpocoB. K rmpumepy,
JI. C. benorpui-KomisipeBckuii BbIAEIST CASAYIOLINE TH-
MMAYHBIE, [T0 €r0 MHEHUIO, CJTy4and YOMICTB IO COIIaCHIO
(o rpocw6e): 1) conmar uiu opuliep Ha BOMHE 3aKasIbIBa-
€T CBOETr0 TOBapHIlla, CHUCXOMISI K €To IMPOChOe NMPEKPaTUTh
CTpamaHust; 2) JTOKTOP 10 TeM e MOTHUBaM JIaeT s 60Jb-
HoMy; 3) BioOJIeHHbIE, BCTpeyasl MpersTCTBUE K Opaky,
MPEIIOYMTAIOT XXU3Hb TAKMM 00pa30oM, YTO OIVMH AOJDKEH
yOUTh CHaYajia Ipyroro, a moToM cam cedsi, TpUYeM BbI-
TTOJTHSIETCS TOJIBKO MepBasi YacTh IJIaHa B CUJTY TOTO, YTO
youiilia He CriocoOeH MOKOHYUTD ¢ c00010; 4) yOUICTBO Ha
JIy3JT, TIpeATIoJIaraioliee TakKe corjacue mocTpanaBIiero
[1,c.249].

AHaJIN3 UMEIOIINUXCSI KCTOYHUKOB TOTO TTepro/Ia Mo~
3BOJIIET HaM, C OMpEeAC/IEHHbIM Orpy0JIeHueM, BOIPOC
a4l COMIAcHs TOTEPHEeBUIETO TPU IMOCIATaTeIbCTBAX
Ha XU3Hb pa3fe/IuTh Ha TPU TPYMIIbL; COIIacKUe MOTep-
TMEBIIIETO UCKJIIOYAET YTOJIOBHYIO OTBETCTBEHHOCTD; CO-
[Jlacve TIOTEpIIEBIIEr0 HE YHMUYTOXAET IMPECTYIMHOCTh
NeSTHUST; COTJIaCHe ITOTEPIIEBILErO He YCTpaHsIeT Ipe-
CTYITHOCTH COBEPIICHHBIX ACCTBUIA JINIIA, TULINBIICTO
>KU3HU TTOTEPIIeBILIETO, HO 3aCIyKMBAeT CMITYCHUS Ha-
Ka3aHUs WK 1aXe MPpU3HAHUs HeHaKa3yeMbIMU.

B cooTrBeTcTBUM C TIEPBBIM IOIXOIOM, B3aWMHOE
corjallieHue Ha OedCTBUE IMocsTaTelis U MOoTepIIeBIie-
r0, €CJIM TMOCAeNHUI He MaJOJICTHUI WM MCUXUISCKU
0O0JIbHOM, YHUYTOXAET MPEeCTYNHOCTh nesiHus. «Ihe te
ycTa, KOTOphIE PEIIMINCh ObI CKa3aTh «BUHOBEH», IIIE
Ta pyKa, KOTopasi TOOPOBOJIBHO peliviach Obl MO~
caTh CMEPTh UJIY KaTOPry, TAe TOT MCIIOJIHUTE/b 3aKOHa,
KOTODBIIi Obl 0€3 BHYTPEHHEro COApOoraHus, 6e3 00u B
cepllie, UCIOJHUI Obl CMEPTHBII MPUTOBOP Had TeM,
KTO, MOXET OBbITh, CAM C MYYUTEJIbHOM OOJIBIO PEIIIICS
MPEKPATUTh, BCIESICTBHE MOJIBOBI, CTPanaaIbueCKue M-
HYTBI CMEPTEJIbHO PAHEHHOT'O TOBApHILA; KTO, CTaB JIM-
LIOM K JIMILYy CO CBO€IO COBECThBIO, ITO3BOJISIET cebe Kilek-
MWTh UMEHEM 3JIO[IeeB JIBYX JIMI B3aMMHO YOWBAIOIIMX
JPYT ApYyra B COCTOSIHUY I'OJI0[a Y O6€3bICXOTHOTO XM~
Telickoro ropsi», — nucan H. A. Heximonmos [11, c. 264].

PaccMatpuBas ciyyau, Koraa cojiiaT Ha IoJie cpaxe-
HMSI 3aKaJIbIBaeT CBOETO CMEPTEIbHO PAHEHHOTO TOBapHU-
11a TI0 €ro MOJIBOE, YTOOBI COKPATUTh €r0 MyUeHHUsI, U1
KOrJa reHepay, OKPYXXEeHHBIM HeNpusTeIeM, He Xeiast
MOMacTh B IUIEH, IpeularaeT CBOEMY aIbIOTAHTY IIO-
MOYb €My B camoyouiicTBe, roBopu A. B. JloxBuLkuii,
YTO «HUKAKOM Cyl He MPU3HAET MOMOOHBIX IOCTYITKOB
yOUICTBOM, — 3/1€Ch HET INIABHOTO 3JIeMEeHTa youiicTBa —
3JIOCTHOTO JIMIIEHUS XKU3HU» [12, ¢. 548—549].

M3BecTHO, YTO OrpoMHOE€ BO3ACHCTBUE Ha BOJe-
U3bsIBJICHWE OKa3blBaeT MOTUB. B cBoeil JHOKTOpCKOit
auccepraiuu M. I1. UyOMHCKUIT oTcTauMBaa MO3ULIUIO
0e3HaKa3aHHOCTH TOTO, KTO IIOMOT'aeT IPyroMy B CamMo-
yOUiiCTBE WJIM YOMBAET JIUIIO, COTIAaCUBIIIEECS] YMEPETh,
«ITOCKOJIbKY BUHOBHBIM OBUI pYKOBOIVM B CBOEil esi-
TEJTBHOCTH COLMAIbHBIMA MOTMBaMU (COCTpagaHHMEM,
JI000BbIO U T. A.)». OTcTanBasi MPEMIOXEHHBIN Te3Uc,
JIMCCEPTAHT MaJIbIlle YKa3bIBACT: €CJIN K& BUHOBHBIN pYy-
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KOBOJICTBOBAJICSI aHTUCOLIMAJIbBHBIMM MOTUBaMU (HeHa-
BUCTb, AITYHOCTh, OOMaH U ITpoYee), «TOTIa OH SIBJISIETCS
OOBIKHOBEHHBIM TMPECTYITHUKOM U JOJDKEH OBbITh HakKa-
3aH Kak TakoBoii» [13, c. 295].

H. . CepreeBckuii, CKENTUYECKU OTHOCSCH K 3TOM
TOYKE 3peHUsI, KATETOPUYHO YTBEPKIAl, YTO B CBSI3U C
0Cc00011 LIEeHHOCThIO TaKUX OJ1ar, KaK KU3Hb U 3[10POBbE
«W I JIMYHOCTH, U JUIsl TOCYAapCTBa, HEBO3HArpaay-
MOCTb UX MOTEPH, COILMAIbHOE M 3TUYECKOE 3HAUYCHUE
B COBPEMEHHOM OOIIeCTBe camMoro akTa IPOJUTHS
KPOBU OJIVDKHETO CIIYXKaT JOCTaTOYHBIM OCHOBAaHUEM K
MPU3HAHUIO» TTOCATATEIbCTB Ha XXM3Hb M TSKKOE TeJle-
CHOE TTOBPEXICHUE «T10CTaATOYHBIM OCHOBAaHUEM K ITPH-
3HAHMIO ITUX JACSIHMI HaKa3yeMbIMU O€3yCIOBHO, TO
€CThb HEe3aBUCHMO OT JIMYHBIX OTHOIIIEHWI MOCTpanaB-
1LIEro K CBOEMY 0Jyiary — ero COM3BOJICHUSI Ha Hapyllie-
HYe WIN HECOM3BOJICHUS» [4, c. 244].

A elle paHbIIIe K MPECTYITHBIM OTHOCHJI CIIy4au <«KTO
yOWJI KOTO TTPOCUBIIIETO O MPeIaHu €ro CMEPTH TIPU €ro
OTYasSIHUM M KaKoU-11b0 AYyIIEeBHOW CKOpOM W docaie»
I. U. Connues [14, c. 76], T. e. IpeaIaraeTcs yUuTHIBaTh
MOTHUB ¥ 3MOIIMM B MOMEHT COBEPIIICHUS yOUIICTBA.

[IpeamnouTuTenbHOl B TEOPUM YIOJOBHOTO ITpaBa BbI-
[JISITAT TPEThS TPYIIa B3UIIAOB. B 3TOM OTHOIIIEHMM MHTE-
pec nipencranisier MHeHUE A. @. KuctskoBckoro, KoTopblit
O0OBSICHSIT CMSITYEHHE, HO HE OCBOOOXKIEHNE OT HaKa3aHMsI
MpM comlacuM («COM3BOJICHUM») Ha WIEHOBPEIUTEIBCTBO
M yOUICTBO, TEM, YTO, C OMHON CTOPOHBI, HAOIIOHAETCS
«paspellieHrue CyOheKTUBHOM BOJIM Ha HapyIlIEHUE M3BECT-
HOTIO MpaBa», C APYroil CTOpOHbI, «OOBEKTHUBHAS BOJISI WK
BOJISI TOCYIapCTBa — M HE COIVIaCHA Ha TaKOe pa3peleHue»
[9, c. 304—305]. ToBOps COBpeMEHHBIM SI3bIKOM, Mpeasia-
raeTcsi CBoeoOpa3HbIii KOMIIPOMKCC C YYETOM IPUOPUTETa
MyOIMYHOTO M 3HAYEHMS YaCTHOTO MHTepeca.

B. JI. CriacoBuY B CBOEM AMCCEPTALIMOHHOM HCCJIENO-
BaHUU «YUYEeOHUK YroJOBHOIO MpaBa» MUcajl, YTo «yOMii-
CTBO JIMIIA 10 €T0 MPOCkOe WIK COMIACUIO WIM U3YpPOIO-
BaHUE ero (Hamp., OTpe3aHWe eMy 4YJeHa, OCKOIUICHUE)
MOTYT OBITh MPECIeayeMbI YTOJIOBHO, IIOTOMY YTO OHM HE
MEPECTaloT ObITh MPECTYILVICHUSIMU TPOTUB YyXXOH HIe-
aJlbHOI JMYHOCTH». B TO ke Bpemsl commacue JOJDKHO
CMSITYMTh HaKazaHWe MO0 YCTpaHUTh HAKa3yeMOCTb «I10
CyneOHOMY TTPUTOBOPY MJIM MTOCPEICTBOM ITOMUJIOBAHMSI,
HarmpuMep, Koraa jekapb AaeT s 0e3HaaekKHO 00JIbHOMY,
KOTOPOIO HeJb3s1 CIACTH, I COKpAIlEHUs ero crpaaa-
HUI, UM KOTJA COJIIAT OKa3bIBAaeT MOAOOHYIO YCIYTY pa-
HeHoMy ToBapuly» [15, ¢. 101]. ITo3uuuio o cMsIryeHUU
Haka3aHUs TPU COIJIacMy Ha YOMICTBO TakkKe OTCTaM-
BaM B cBomx pabotax B. E. Bnanumupos [6, c. 73—74],
B. JI. Ha6okos [16, c. 9], C. B. Ilo3ubmues [2, c. 178],
. 5. ®oitnmuxuii [10, ¢.13] w op.

B nurepaType paccMaTpmBaeMOro mepuoaa CTpeMu-
JIVCh ONPENeNIUTh Ty TpaHb COIJIacHsl, 32 KOTOPOil MOXKET
HauaTbcs Xaoc Bceno3BojieHHOCTH. Tak, mo H. C. Taran-
1IeBY, COIJIacCMe MOCTpajaBilero (MOoTepIieBIIero) Ha
MPUYMHEHUE Bpeaa OXPaHSIEeMbIM YTOJOBHBIM 3aKOHOM
MHTepecaM MCKIIIOYaeT MPeCTYIMHOCTh AesSHUs TIPU CO-
OJMIOACHUM CJIEOYIONIMX YCJIOBMIA: coOIJlacMe NaHo C
OCO3HAaHMEM BPEIOHOCHOCTU pa3peliaeMoro NeiCTBUs

JIEECITOCOOHBIM CYOBEKTOM B OTHOIICHHMH TOJBKO TEX
JIMIHBIX OJIar WK TIpaB, paclopsKaThCsl KOTOPBIMU OH
HMMeJT 3aKOHHOE TPaBo 0 WU BO BpeMsl MPUYUHEHUS
Bpe/a, M He HalpaBJieHO Ha IPUYMHEHMWE Bpena oolile-
CTBEHHBIM M TOCYIapCTBEHHBIM MHTepecaM, a TakKXkKe
OHO JIOJKHO OTHOCHUTBCS «K OTpeIeJICHHOMY BPEMEHU U
JIEWCTBUIO» U BOCIIPMHUMATLCSI UMEHHO KaK corjacue,
«IIpYA 3TOM BOBCE HE TpebOyeTcsi, YUTOObI corjacue ObLIO
MPSIMO BBIPaXKEHO MOCTPafaBIINM, TaK KaK 4YacTO BIIOJI-
HE JOCTATOYHO COMIaCHUsl MOJYAJIMBOTO, MOApa3yMeBa-
€MOr0o WJIM 3asiBJICHHOIO KOHKJIIOACHTHBIMU JCHCTBU-
amu» [17, c. 499—501]. IIpumeyarenbHO, YTO MO CYTHU
cxonHoro MHeHus1 npuaepxusanuch C. B. ITo3HblleB
[2, c. 178—179] u I1. I1. ITycropocnes [3, c. 305].

Ecnu ke 06paTUThCsT K 3aKOHOAATEILCTBY, TO OOI1Iast
4yacTb YrojioBHOro yiuoxenus 1903 r., orpa3uBiiasi, B oc-
HOBHOM, B3IJISII TAaKOTO BBITAIOIIETOCS MCCISIOBATEINS
MpoGJieM YroJOBHOTO IpaBa €BPOIEMCKOro MaciiTaoa,
kak H. C. TaraH1ieB, He yTOMUHAET O 3HAYEHU U COTJIACUSI.
B 0OBSICHUTEIBHON 3alMCKE PENaKTOPHl MOTUBUPYIOT
9TO CJIEAYIOIIMM 00pa3oM: «XOTsl obllasi YacTb HOBOTO
VJIOXEHUS M HE YIIOMUHAET O COIJIaCMM IOCTpaaaBIiie-
ro KaK O MPUYMHE, YHUUYTOXKAIOIIEH MPECTYITHOCTh U3-
BECTHBIX JICSHMIA, TEM HE MEHee TaKoBasl HEMPECTYITHOCTh
JIOJDKHA OBITh MPY3HaBaeMa Kak o0l1iee MpaBuiIo IIPU BCex
MPECTYITHBIX ACSTHUSIX, HaNpaBJIeHHBIX IMPOTUB YaCTHBIX
JINI, KaK UMYIIECTBEHHBIX, TaK W JIMYHBIX, €CIA CAMUM
3aKOHOM HE YCTaHOBJICHBI M3BATUST» [18, c. 264]. TakuMm
n3bsATHEM B YiioxkeHUH 1903 . MOXKeT CIyKUTh BKITIOUEH-
Hasl B 1. 22 «O JulleHuU Xu3Hu» YiioxeHust 1903 . Hop-
Ma, TIpelycMaTpyBaloliasl CMsIrYeHrue Haka3aHUs BUHO-
BHOMY 3a yOMIICTBO, YYUHEHHOMY T10 HACTOSTHMIO YOUTOTO
M 13 cocTpaganus K HeMy (cT. 460) [19, c. 90].

CrienyeT MogYepKHYTh, YTO COTJIACHE TTOTEPIICBIIIETO
Ha MPpUYMHEHUE eMy Bpea KaK cCaMOCTOSITEIbHBIMI Tpa-
BOBOI MHCTUTYT HE3HAKOM OTEYECTBEHHOMY YTOJIOBHO-
My 3aKOHOJATeJbCTBY. BrioiHe BO3MOXHO, 1a U CKOpee
BCEro, 3a BCEM 3THM CTOMT, BO- IIEPBBIX, JaBHO CIOXKUB-
meecst MHeHUe, 00J1aaolee O0IbIIMM NHEPLIMOHHBIM
BO3IEWCTBUEM, YTO JIMIICHUE KU3HU MOTEPIEBIIETO C
€ro COMIacHsl MPOTUBOPEUYNT rOCTIOACTBYIONIE B 0011Ie-
CTBE MOpAW; BO-BTOPHIX, OMACCHUSIMU Pa3IUIHOTO
pona 3noyroTpebiieHnii. «Eciay rocymapcTBo CTOUT Ha
cTpaxe MHTePeCcoB CBOMX rpaxaaH, — nucan U. 1. Kap-
Tell, — OHO He JOMYCTUT aMOPaJIbHOTO K HUM OTHOIIIe-
HUsI, HE TOBOPS YK€ O HapyIIeHWM WX IpaB, YCTAHOB-
JIEHHBIX 3aKoHOM» [20, c. 129].

B T0 e BpeMst BO MHOTMX COBPEMEHHBIX TEOpPETHYE-
CKUX pa3paboTKax KpaCHO HUTHIO MPOXOAMT MbICIb 00
000CHOBAaHHOCTH M Pa3yMHOCTH BBEIECHMS OOIIei HOp-
MBI O MPU3HAHWM HEMPECTYITHBIM IPUYMHEHUS Bpela
MHTEpecaM ITOTEePIIEBIIETO ¢ €ro Coriacusl (IT0 ero Mpoch-
6e) [21, c. 188], u gaxe npeasiaraloTcsi aBTOPCKUE BEPCUU
COBEPIIEHCTBOBAHMS 3aKOHOAATEIbCTBA THITA «Corylacue
nocrpangasuero» [22, c. 111—112], «ITpuunHenue Bpena
C corjiacus JIulia, MOJTHOMOYHOTO PaclopsKaThCsi CBOMM
npaBoM» [23, ¢. 171], «IIpnunHeHME Bpeaa B OCOOBIX yC-
JoBusix» [24, c. 470] u ap. YBbI, B 0003p1MOI1 MepcreK-
THBE 3TU MIEU OCTAlOTCsS HEBOCTpeOOBaHHBIMU. B aTOM



76  IOpummueckuii BecTHHK CaMapcKoro YHUBEPCHTETA

Tom4 Nel 2018

CUTYyallMX OCTAaeTCsl, BUIUMO, JIMIIIb TPYCTHO 3aMETHUTh,
YTO B CIIOPE POXKIAETCS BCE, YTO YTOAHO, KPOME UCTUHHI.

Kak 6b1 TaM HU OBLTO, HUKTO HE CTAaHET OTPULIATh, UTO,
BO-TIEPBbIX, MEXIY TEOPUEN M 3aKOHONATEIbHOMN MpaKTU-
KO cylIecTBYeT OOJIBIION pa3phbIB B IUIaHE 3aKOHOMATE/b-
HOT'O 3aKpETUIEHUS IPUYMHEHHUS Bpeaa C COMIACUs MOTep-
MEeBIIEro WIK IO ero Mpock0e; BO-BTOPBIX, 3AKOHOMATEIb
HE YUYUTHIBACT CTEMEeHb pPa3pabOTaHHOCTM 1IEJIOr0 psiia
TEOPETUYECKUX JTOCTVKEHU, B TOM UYUCJIE KPYIMHEUIINX
OTEYECTBEHHbIX CIIELIMAIMCTOB B 00JIACTU YTOJIOBHOTO Mpa-
Ba XIX — Havana XX B., OTHOCUTEIBHO COIJIaCUs MOTEP-
TMEBIIEro WK I10 ero Mpockoe.
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centuries which were connected with the criminal justice response to inflicted harm to the
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The article focuses on the issues of assessing the consent of the victim to be harmed,
depending on the object of the criminal-legal protection.

The source of the article was monographic and dissertational research of criminology

scientists of the XIX—XX centuries.

Key words: victim, dissertational research, criminal law, Russian Empire.

* Baboshina Elena Vladimirovna (baboshina.8§0@mail.ru), Department of Legal Disciplines, Dagestan State University,
le, Stalsky Street, Kizlyar, 368800, Republic of Dagestan, Russian Federation.
Loba Vsevolod Evgen ‘evich (vsevolodka@inbox.ru), Dagestan State University, le, Stalsky Street, Kizlyar, 368800, Republic of

Dagestan, Russian Federation.



78  IOpwmdeckwuit BecTHUK CaMapcKOTo YHUBEPCHUTETA

Tom4 Nel 2018

VK 343.8
DOI: 1018287/2542-047X-2018-4-1-78-82

J. B. T'oaenxo*

CYJIEBHBIN IITPA® KAK MTHASI MEPA YTOJIOBHO-TIPABOBOI'O XAPAKTEPA

B cratbe paccMaTrpuBaroTcs MpoOaeMbl peaan3alii OCBOOOXKIEHUST OT YIOJOBHOM
OTBETCTBEHHOCTH C Ha3HaueHHMeM cymeOHoro mrpada. [IpoBeaeH aHamM3 MOHSITHUS
«CyIeOHbI mTpad» B pa3TUUHBIX 3aKoHax Poccuiickoit Menepaunu. ABTop obpalia-
€T BHMMaHWEe Ha COOTHOLIEHWE WHOW Mepbl YrOJOBHO-IPABOBOIO XapakTepa B BUIE
cynebHoro mrtpacda U HakazaHusl B Buae 1uTpada. McciemoBaHbl BOMPOCH MPaKTU-
KU MIpUMEHEHMS cyneOoHoro mrpada, ImpooieMbl, BO3HUKAIOIINE Y IOPUCTOB IIPU €TO
ncnonHeHnu. [lokazaHbl BO3MOXKHBIC HETaTUBHBIC ITOCJICICTBHS IMIPUMEHEHUS MHOM
Mephl YTOJIOBHO-MPAaBOBOI0 XapakTepa B Bujae cyaedHoro wmtpada. ITpoaHanusupona-
HbI TTostoxkeHus PenepanbHoro 3akoHa ot 3 s 2016 roga Ne 323-P3 «O BHeceHUU
M3MEHEHMH B YTojoBHBIN KoneKe Poccuiickoit @enepaniy 1 110 BOIIPOCaM COBEPIIICH-
CTBOBaHMSI OCHOBAaHUU M TOPSIIKA OCBOOOXKICHUSI OT YTOJOBHOI OTBETCTBEHHOCTH».
JlaH KpUTWYECKUIi aHAJIU3 UHBIM HOBOBBEIEHHUSIM. B cTaThe comepXuTCsl aHaIu3 Cy-
JIeOHOI MpaKTUKU IO MPUMEHEHUIO cyaeOHOoro mTpada, a Takxke peKoMeHAalui, U3-

JIOXEHHBIX B moctaHoBiaeHun [1nenyma BepxosHoro Cyma P® or 29.11.2016 Ne 56.

Karouesote caosa: cynebHbli 1iTpad, MHBIE MEPHI YTOJOBHO-IIPABOBOIO XapakTepa,
OCHOBaHMS OCBOOOXIEHHSI OT YTOJIOBHOI OTBETCTBEHHOCTH.

CoBpeMeHHOE O0IIECTBO UILET HOBbIE MYTH YMEHb-
LIEHUs Yucsa JIML, MPUBJAEKAEMbIX K YIOJOBHOU OT-
BeTcTBeHHOCTU. [lonuTuKa, HalpaBjieHHass Ha Tyma-
HU3AalLUIO YIOJJOBHOTO 3aKOHOJATEIbCTBA, MpuUBeaa K
CO3MIaHMI0 HOBBIX MPABOBBIX SIBJICHUI, KOTOPbIE paHee
He ObUIM M3BECTHBI COBPEMEHHOW TEOpUM M TPaKTH-
ke. Tak, @enepanbHbIM 3aKOHOM OT 3 uionst 2016 rona
Ne 323-D3 «O BHeCEeHUU U3MEHEHUIA B YTOJIOBHBI KO-
nekc Poccuiickoit Denepaiiy 1M 1Mo BOIpocaM COBEP-
IIEHCTBOBaHUSI OCHOBAHUI U MOPSAKA OCBOOOXICHMS
OT YTOJIOBHOI OTBETCTBEHHOCTH» OBLIO BBEICHO HOBOE
OCHOBaHME OCBOOOXIEHMSI OT YIOJOBHON OTBETCTBEH-
Hoctu. C MOMEHTa BCTYIUIEHUS B CUITy YKazaHHoro MDe-
JEPaTbHOIO 3aKOHa, CyJ UMeET ITPaBO OCBOOOAUTH JIUIIO
OT YrOJIOBHOU OTBETCTBEHHOCTU C Ha3HAYEHUEM CyNe0-
Horo wTpada.

IMonsaTtue cyaebHoro mrpada He SBISETCS HOBBIM
JUISI COBPEMEHHOI'0 POCCUICKOIO 3aKOHOAATEbCTBA.
Tak, B IpaxxmanckoM mporeccyaaibHOM Komekce PD u
ApOUTpaXHOM IpoleccyanibHOM Konekce PD umerorcst
OTIEJIbHBIC IJIaBbl, OCBAIICHHBIE PETYIUPOBAHUIO BO-
MPOCOB, CBSI3aHHBIX C €ro mpuMeHeHueM. OgHaKoO Cy-
JeOHbIN 1mTpad B Irpaxk1aHCKOM 1 apOUTPakKHOM IpO-
1IecCce UCTO0JIb3YETCS KaK CPEeCTBO BO3AEHCTBUS Ha JIUII,
KOTOpBbIE TOMYCTUJIX HEUCIIOJHEHUE CYIeOHOTO aKTa.

B yrosoBHOM 3aKOHOAATEJbCTBE 1O HOBOBBEIEHUI
2017 roga moHsiTUE cyneOHoro mrpaga He HUCIOJIb30-
Basioch. CornacHo cT. 104.4 YK P®, cyne6HbIi mTpad
€CThb NEHEXHOE B3bICKaHUE, Ha3HayaeMoe CYAOM IIpu
OCBOOOXIEHUU JINIA OT YTOJOBHO OTBETCTBEHHOCTH.
ITo norvke HOBBIX MOJIOXEHUI 3aKOHA, BAHOBHOE JIULIO
He TOJIbKO BO3MeEIllaeT MPUYUMHEHHbI MPECTYIJIEHUEM
yiiep0, HO BbIIJIAYMBAET TOCYIapCTBY NEHEXKHYIO KOM-
MeHcaluIo 3a MpoTUBONpaBHOe mnoBeaeHue. Ilonara-

* © Tonenko J1. B., 2018

€M, YTO UCIOJb30BAaHUE MOHATUS «CYAeOHbIN mTpad»
B YTrOJIOBHOM 3aKOHOIATE/ILCTBE HE SIBJSIETCSI 000CHO-
BaHHBIM. Bo-TiepBbIX, B YrOJOBHOM 3aKOHE YyXe€ UC-
MoJIb3yeTcsl TIOHsATUE IuTpada Kak BuUAA HaKa3aHUS,
KOTOPOE MPUMEHSIETCSI C TOPEBOJIOLIMOHHOTO Mepuoja.
Bo-BTOpbIX, BBEIEHUE XapPaKTEPUCTUKU «CyIeOHBII»
C LEJbl0 yKa3aHMsSl Ha opraH, KOTOPBLIA MMEET IMpaBo
€ro Ha3Ha4YuThb, HE OTPaxKaeT CYIIHOCTU SIBJICHUS U He
OTIpaHUYMBAET ero oT HakazaHus. lllTpad kak Bua Ha-
Ka3aHWUs Ha3HaYaeTcsl TakKe TOJIbKO cynoM. Mcrob30-
BaHUE OJHOro TepMMHA ISl 0003HAYEHUS pa3IUUHbIX
MpaBOBBLIX SIBJIEHUI, IoJlaraeM, HeUeIeCOO0pa3HbIM.
YKkazaHHOe MOXET TOBJIeUb 3a COOOH CJIOXHOCTU HeE
TOJIBKO B 00IIIEM MOHMMAaHUU, HO ¥ B IPUMEHEHHH T10-
JIOXKEHMIT 3aKOHA Ha MPaKTUKe.

Yro KacaeTcs mpaBoOBOM MPUPOAbI CyAeOHOro 1ITpa-
¢a, To cieayer oOpaTUTh BHUMaHUE, YTO 3aKOHOAATEb
pacrojioxkusl ero B pasaeie «MHble Mepbl yroJloBHO-
MPaBOBOTO XapaKTepa», B KOTOPOM TaKXKe HaXOISTCS
MOJIOXKEHUST O TIPUHYIUTEBHBIX MepaX MEIUIIMHCKOTO
XapakTepa, KoH(pucKaluuu uMmyllectBa. B nurepatype
BBICKA3bIBA€TCS] MHEHME, YTO MHBIC MEPhI YTOJOBHO-
MpaBOBOTO XapakTepa Hapsay ¢ HakKa3aHUEM Ipel-
CTaBJISIIOT cO00i (OpMy peanu3aliii YroJOBHOM OT-
BeTCTBeHHOCTH [1]. OgHAaKO NMPUMEHUTENbHO K TAKOMY
BUIY UHBIX MEP YrOJOBHO-IPABOBOro XapakTepa, Kak
CyneOHBIN mTpad, BPsI U TaKUe CYKICHUS TPUMEHH -
MbI, TOCKOJIbKY OH Ha3HA4aeTcsl B CBSI3U C OCBOOOXIe-
HHEM OT YyrOJOBHOI OTBETCTBEHHOCTH.

CyiecTtByeT U apyras Touka 3peHus. Tak, H. H. Ano-
CTOJIOB II0JIaTaeT, YTO €CTb BCE OCHOBAHMSI CUMTATb
cyneOHbIl 1Tpad aabTepHATUBON YrOJOBHON OTBET-
crBeHHocTU [2]. [lomaraem, 4To ¢ TaKMM BbICKa3bIBa-
HUE HeJIb3s1 COIAaCUThCS B MOJTHOM obbeMe. JInio 11ubo

Tonenxo uana Buxmoposna (golenko.diana@bk.ru), kadeapa yroJloBHOro npasa U KpuMuHojoruu, Camapckuii Halmo-
HaJIBHBIN MCCenoBaTeIbcKUii yHuBepcuTeT nMenn akagemuka C. I1. Koponesa, 443086, . Camapa, MockoBckoe mocce, 34.
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MPUBJIEKACTCS K YTOJOBHOW OTBETCTBEHHOCTH, JIMOO
ocBoOOXIaeTcsl oT Hee. BBeneHue cynebHoro imTpada
CO31aeT He aJIbTePHATUBY YTOJIOBHOM OTBETCTBEHHOCTH,
a MPOMEXYTOYHYIO CTAIUIO MPUBJICYCHUS K YTOJIOBHOI
OTBETCTBEHHOCTU. C OOHOI CTOPOHBI, JULIO OCBOOOXK-
JAeTCs OT YTOJJOBHOM OTBETCTBEHHOCTH C BO3JIOXKEHUEM
Ha Hero 00s13aHHOCTH YILIaTUTh TOCYIapCTBY NEHEXXHYIO
komreHcanuio. C Ipyroii CTOPOHBI, B CJIy4ae HEUCIIOJ-
HEHUsI 9TO OOSI3aHHOCTH, JIMLIO OyIeT MPUBIEYEHO K
YroJIOBHOI OTBeTCTBeHHOCTH. ClieqoBaTeIbHO, Ha3Ha-
yeHMe cyneOHoro mrpada He MpUBeaeT K 0€3yCTOBHOMY
OCBOOOXIIEHMIO JIMIIA OT YTOJOBHOM OTBETCTBEHHOCTH.
B Hay4HoOI1 1UuTepaType BhICKA3bIBAIOTCS U MHBIE TOUKU
3penus [8; 9].

HNHTepecHbIM sIBIIsSIETCS M TOT (DAKT, YTO MHASI Mepa
YrOJIOBHO-TIPABOBOTO XapaKTepa oOIpeaejieHa uepes
OIMH W3 BUIOB HaKa3aHWs, YTO, HAa HaIl B3IJISIA, MPHU-
BOAMT K CMEIIMBAHUIO Pa3IMYHBIX [0 CBOEH ITPaBOBOIA
npupone sieineHuid. Tak, B cratbe 104.5 YK PO ykazano,
YTO pasMmep cyaeOHoro mrpada He MOXET MPEBbIIIATH
MOJIOBMHY MaKCHMMaJbHOTO pa3Mmepa mtpada, Ipen-
YCMOTPEHHOTO COOTBETCTBYIOIICH cTaTbeil OcoOeHHOMI
YK P®. Takum ob6pa3oMm, paszmep cyaeOHoro mrpacda
OIpeneNsieTcsl CO CChUIKOM Ha caHKiuio ctaTb Oco-
6eHHoii yactu YK P®, roe conepxarcst MCKITIOYUTEIb-
HO BUIbI HAKa3aHMUIA.

Kak cnpaseniuBo ormeuaer A. A. IpaBuHa, mnpu
BBEIEHUM CyneOHOro mrpaca He YIUTHIBAETCSI TO 00-
CTOSITEJILCTBO, YTO TIpaBOBasl MPUPOAA HaKazaHUS U
WHBIX MEpP YTrOJIOBHO-TIPABOBOI'O XapaKTepa pasiuvHa
10 OCHOBAHMUSIM, LIEJISIM M MIPABOBBIM ITOCICACTBUSM UX
npuMmeHeHus1. [TogoOHoe MpeanoxeHue oTpaxkaeT TeH-
NEHIIMIO NaJbHEHIIEH «IeBaJbBaAllM» WHCTUTYTA Yro-
JIOBHOTO Haka3zaHus [3].

He cayuaiino B IlocraHoBinenuu Ilnenyma Bep-
xoBHOoro Cyna Poccuiickoit ®enepanuu ot 22 neka-
opst 2015 roma Ne 58 «O mpakTvKe Ha3Ha4YeHUS Cyaa-
mu Poccuiickoit denepaiiuy yroJioBHOro HakKa3aHUsI»
YKa3aHO, YTO C YYeTOM TOro, 4TO CydeOHbI 1mTpad,
Ha3HavYaeMBIil Ha ocHOBaHUY cTaThu 76.2 YK P® iy,
OCBOOOXIEHHOMY OT YIOJOBHOW OTBETCTBEHHOCTH,
He SIBJIAETCS YTOJOBHBIM HaKa3aHMEM, a OTHOCUTCS K
WHBIM MepaM YrojIOBHO-NPAaBOBOIO XapaKTepa, Ipery-
cMmotpeHHbIM pasneioMm VI YK P® «MHble Mepsl yro-
JIOBHO-TIPAaBOBOI'O XapakTepa», Mmpasuia ctaTei 46 YK
P® x HazHauYECHWIO M UCIIOJHEHUIO cyaeOHOro mrpada
He TIpuMeHsioTcs [4].

OO6paTuMcsl K aHaJIM3y YCJIOBUM MPUMEHEHUS CYy-
ne6Horo mTpada. Tak, cratbsa 76.2 YK P® npenycma-
TPUBaeT BO3MOXHOCTh OCBOOOXIEHUSI OT YIOJOBHOM
OTBETCTBEHHOCTH TIpU HAJWYMU CJEIYIOIUX 00s13a-
TEJTbHBIX YCIOBUIA:

1) BrepBblE COBEPIIEHO MPECTYIUIEHUE HEOOJbIION
WY CPEIHEH TSIKECTH,

2) BO3MEIEH yIlepO WM MHBIM 00pa3oM 3arjiakeH
MPUYMHEHHBIA TIPECTYIUIEHUEM Bpe/.

IMocranoBnenuem Ilnenyma BepxoBHoro Cyma P®
oT 29.11.2016 Ne 56 B IToctaHoBnenue Ilnenyma Bep-
xoBHOro Cyna P® or 27.06.2013 Ne 19 «O npumeHeHUN

cyllaMM 3aKOHONATEJIbCTBA, PErjaMEeHTUPYIOIEro Oc-
HOBaHUS U MOPSIOK OCBOOOXKIEHUS OT YTOJIOBHOW OT-
BETCTBEHHOCTM», a TAKXKE B PSII APYTUX MOCTAaHOBAECHU I
BepxoBHoro Cyna P® BBemeHBI HOBBIC IOJIOKCHWSI,
CBSI3aHHBbIE C OCBOOOXIEHUWEM OT YrOJOBHOW OTBET-
CTBEHHOCTM C Ha3HaYeHUEM CyAeOHOoro 1mTpada.

Hanomuum, uto B nmyHkTe 2 Iloctanosiaenus Ilne-
Hyma BepxoBHoro Cyna P® or 27 uions 2013 roma
Ne 19 «O npuMeHeHU cynaMM 3aKOHOIATEbCTBA, pe-
IJIAMEHTUPYIOUIETO OCHOBAaHUSI U TOPSIIOK OCBOOOXK-
JE€HUSI OT YTOJOBHOI OTBETCTBEHHOCTU» PACKpPhIBACTCS
cojiep>XaHue Kpyra JIMII, BIIEPBble COBEPIIMBIINX Mpe-
cryrieHue. Tak, Harpumep, B 3Ty KaTErOPUIO BXOIST He
TOJBKO CYOBEKTHI, KOTOPble HUKOINA paHee He MMeJu
CYIMMOCTU, HO W JIMLIAa, Y KOTOPBIX CYAUMOCTb CHSTa
WIM ToraiieHa, a TakxKe Jivila, KOTOpble paHee ObLIv
OCYKJICHBI 32 COBEPILEHUE NESTHMS, KOTOPOE HA MOMEHT
HOBOT'O CyneOHOro pa3oupareabCcTBa NEKPUMUHAIU3U-
poBaHO. B 3Ty rpynmy Takxke OTHECEHbI U CYOBEKTHI,
KOTOpbIE COBEPIIUIM HOBOE MPECTYIJIEHWE B MEPUO],
KOTJa MpeAblayIInii IPUTOBOP HE BCTYMUJ B 3aKOHHYIO
cuiy [5]. C BBeaeHUEM B JAEHCTBME HOBBIX 3aKOHOMAA-
TeJIbHBIX MOJIOXEHU 0 cynebHoM mTpacde, BepxoBHbI
Cyn PO nonosHWI pa3bsiCHEHUs yKa3aHWEM Ha TO, YTO
COBEpILEHUE JUIIOM BIIEPBbIE HECKOJbKUX MPECTyILIC-
HUI HEOOJIBIION M (M) CpeAHEeH TSKECTH He TpersT-
CTBYET OCBOOOXIEHUIO €ro OT YTrOJIOBHON OTBETCTBEH-
HOCTH Ha OCHOBaHUM cTaTthu 76.2 YK P® [5].

C 1enblo pacKpbITUSl COAEPXKaHUSI BTOPOro 00s13a-
TEJbHOTO YCJIOBUSI TMPUMEHEHUs cyaeObHoro mTpada
HEoOXOAUMMO TakXke OOpaTUThCS K TMOCTAaHOBJIEHUIO
ITnenyma BepxoBHoro Cyna P® ot 27 urons 2013 roma
No 19. Bepxosnsiit Cyn P® ymiep6 cBA3bIBacT ¢ UMYIIIe-
CTBEHHBIM BpEIOM, KOTOPBIi BO3MOXHO BO3MECTHUTb.
ITpu aTOM CyA OCTaBIsIET OTKPHITHIM ITEPEYEHb BOZMOX-
HBIX BAPUAHTOB BO3MEILIEHHUS Bpea, TOIyCcKast BO3MOX-
HOCTb YCTpaHEHUs IOCAEACTBUI AEHCTBUSIMU BUHO-
BHOTO, C TIOMOIIbIO IEHEXKHBIX CPEACTB, JUOO JTI00BIMU
MHBIMU criocobamu. [lepeyeHb BapuMaHTOB 3arjaxKuBa-
HUS Bpela Takxke sBJsieTcsl OTKPBIThIM. Cyn oIycKaer
MPUHECEHNE W3BMHEHMI BMHOBHBIM, KOMIICHCALIUIO
MOpPaJIbHOTO Bpe/a MyTeM BBIILIAThI JEHEXHBIX CPEICTB
U T. 1. OCHOBHBIM KPUTEPUEM TIPY BO3MEILEHUM YIIEP-
0a U 3arIaxXvBaHUU Bpena SIBJAsSeTCS 3aKOHHOCTh Neii-
CTBUIf BUHOBHOIO, a TaKXe OTCYTCTBME HapylIeHUWI
npaB TpeTbux aull [5]. Caenyer oOpaTUTh BHUMaHMUE,
yto IInenym BepxoBHoro Cyma P® yka3zai, 4To MHBIE
JIMLIA C COIJlacusl BUHOBHOTO MOTYT BO3MECTUTh YIIEpO
U 3arJaguTh Bpe.

CyneOHbIl mTpad Kak WHasi Mepa yroJIOBHO-ITPaBo-
BOro XapakTepa MOXeT MPUMEHSITbCS K HECOBEpIIEH-
HoJileTHUM. Tak, coriacHO ohUIIMaTbHON CTaTUCTHUKE,
pa3MeleHHo Ha caiite CynebHoro memapramenTa PO,
B niepBoM nojyroauu 2017 roga cyneOHbIN mTpad npu
OCBOOOXIEHUHU OT YTOJIOBHOI OTBETCTBEHHOCTU Ha3HA-
yeH 239 HecoBEepIICHHOJIETHUM [6].

ITpu aHanu3e nosioXkeHuii YrojoBHOro Konekca P®,
YrosioBHO-TIpoleccyanbHOro koaekca P® u pasbsicHe-
Huii BepxoBHoro Cyna P® takke ycmaTpuBaeTcs, Ha
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Halll B3IJISIT, OTIpee/ieHHAst MeXXoTpaciieBasi HECOTIaco-
BaHHOCTb. Tak, cormacHo 4. 2 cT. 104.4 YK P®, B citygae
HeyIuIaThl cyaeOHoro mTpacda B YCTAHOBJIEHHBIN CyT0M
CPOK, CyleOHBbII mTpad OTMEHSIETCS U JIMLO MpPUBIIE-
KaeTcsl K YTOJIOBHOM OTBETCTBEHHOCTH IT0 COOTBETCTBY-
foieii cratbe OcobeHHoi yactu YK P®. Jluio cunra-
eTCsl YKJIOHSIIOLIMMCST OT yIulaThl cyaeOHoro mrpada,
Ha3HAYEHHOTO B COOTBETCTBUM CO cTaTheil 76.2 YK PD,
€CJIM OHO He YIIJIaTWJIO TaKo# 1mTpad B yCTAHOBJIEHHBIN
CYIOM CPOK (10 MCTeYeHUsT yKa3aHHOM B ITOCTaHOBJIE-
HUU Cy/la KOHKPETHOM JaThl) 6e3 YBaKUTEIbHBIX MPHU-
yuH. BepxoBHblii Cyn PD pasbsicHWI, YTO IOHMMAETCS
O YBaXKUTEJbHBIMKY MTPUYMHAMM HEYIUIAThI Cy1eOHOTO
mwrpada. K HUM, HampuMep, OTHECEHBI yTpaTa 3apa-
0OTKa JULOM, KOTOPOMY Ha3HauyeH CyAeOHbIN 1ITpad,
WY, HaTIpUMep, HaXOXICHUE B JIeYeOHOM YIpeXIeHUN
B CBSI3M C TTPOXOXKIEHUEM Kypca JIeYeHUs U APYyTrue.

OpHako JaHHbIE MojioxeHus mpotuBopedar YIIK
P®, a Takke pasbsicHeHUsIM, comepxkaniumcs B Ilo-
craHoBieHuu Ilnenyma BepxoBHoro Cyma Poccuii-
ckoit ®enepaunu ot 20 mekabps 2011 roma Ne 21
«O mpakTuke NpuMeHeHus cymamu Poccuiickoit @e-
Jepaly 3aKOHOIATEIbCTBA 00 MCITOTHEHUU TTPUTOBO-
pa» (B pemakumu rocraHosienuii [lnenyma ot 9 des-
pans 2012 roga Ne 3, or 17 Hosi6ps 2015 roga Ne 51,
ot 22 nexabps 2015 roga Ne 59) | B yacTHOCTH, B IyH-
kTe 21.1 yKazaHO, 4TO yroJ0BHO-MPOLECCYaJbHBIM 3a-
KOHOM He IPeTyCMOTPEHO TMPOJJICHUE CPOKA UCTIOJTHE-
HMSI PeIlieHUsI O TIPUMEHEHUU Mephl YTOJOBHO-IIPABO-
BOTO XapakTepa B BuIe cyaeOHoro mrpacga, a Takxke
OTCPOYKa WJIM paCCPOUYKa UCITOTHEHUS TAKOTO PEIICHUS
[7]. CnenoBatenbHO, OTCYTCTBYET MPAaBOBON MeXaHWU3M
MPOJICHUSI CPOKA UCITOJIHEHUSI pellieHUs] B Cllydae He-
yIu1aThl cyneOHoro mrpada B YCTAaHOBJIEHHBIN CymoM
cpok. B ciydae HeyraThl mTpada Mo yBaKUTEIbHOM
MPUYMHE CyI HE MOXET MPOMJIUTh CPOK MCITOJIHEHUS
nocraHoBjeHus1. [lonaraem, 4To JaHHBII BONPOC NOJ-
K€H OBITh YPEryJMpOBaH B IPOLECCYATbHOM 3aKOHO-
JnaTebCTBe. B HacTosiee BpeMsl CyliecTByeT cyneOHast
MpaKkTUKa, COTIAaCHO KOTOPOM B Cllyyae yCTaHOBJICHUS
HaJIM4YUsl YBaXUTEIbHBIX NMPUYMH TPOIYCKa CPOKa IO
oruiare cyae6Horo mrpada M MOATBEPXACHUS HATUYS
(hakra oriaTel (1axe Mmocjie Cpoka, yCTaHOBJICHHOTO CY-
JIOM) CcyeOHbIi ITpad He OTMEHSIETCS, JIMLIO K YTOJIOB-
HOI OTBETCTBEHHOCTH HE IPUBJICKAETCS.

Enie oguH BaxkHBIA, 110 HallleMy MHEHHWIO, MOMEHT
3aKJII0YAeTCsl B TOM, YTO BCE MHBIE OCHOBAHMSI OCBO-
OOXIEHUST OT YTOJOBHOW OTBETCTBEHHOCTH SIBJISTIOTCSI
MPUOPUTETHBIMU 1O CPABHEHUIO C OCBOOOXIEHUEM OT
YrOJIOBHOW OTBETCTBEHHOCTM C HazHayeHUeM InTpada.
Tak, B nyHkte 25.5 IloctaHoBneHus Ilnenyma Bep-
xoBHoro Cyna Poccuiickoit @enepannu ot 20 mekadbpst
2011 roma Ne 21 «O mpakThKe NMPUMEHEHUST CydaMM
Poccuiickoit @epepaniu 3aKOHOAATEJIbCTBA 00 UC-
MOJTHEHUM TPUTOBOpa» (B peAaKIMU MOCTAaHOBJIEHUIA
ITnenyma ot 9 despansa 2012 roga Ne 3, or 17 Hos0ps
2015 roga Ne 51, or 22 nexabpst 2015 roga Ne 59) yka-
3aHO, YTO CY/bsl OTKa3bIBaeT B YIOBJIETBOPEHUU XOHa-
TalicTBa, YrOJOBHOE JEJIO WM YIOJIOBHOE IpeciieoBa-

HME JOJDKHO OBITh MPEeKpallieHo 110 MHBIM OCHOBaHUSIM,
HaIpuMep 3a OTCYTCTBUEM COOBITHSI UJIW COCTaBa IIpe-
CTYILICHUSI, B CBSI3U C UCTEUEHUEM CPOKa JTaBHOCTH yTO-
JIOBHOTO TIpeciieIoBaHus (ITyHKT 2 4acTH 5 ctaThu 446.2
VIIK P®) [7]. INomaraeM, 94TO JaHHbBIC Pa3bsICHCHMUS
MOPOJST CJIOXHOCTU NMPUMEHEHUsI Ha MPaKTUKE HOPM
00 0CBOOOXKAEHUHU OT YTOJOBHOI OTBETCTBEHHOCTH.

Kak cBumerenbcTByeT cratuctuka, B 2016 romy
TOJIBKO CJIEACTBEHHbIMM opraHamu CleacTBEHHOTO
komuteTa Poccuiickoit Penepauuy B IMOpsakKe 4. 2
cT. 446.2 YIIK P® (¢ xomaTaiiCTBOM O Ha3HaYeHHU
cynebHoro mTpada) HampaBJIeHO B ¢yl 565 yroiaos-
HBIX e B oTHOIIeHUU 604 muil. JIugupyolne Mecta
3aHuMawT Pecnybnuka Kpeim (19), ITensenckas (20)
Hpkytckas (22), MockoBckasa (23) u TrioMmeHckas
(35) obaactu. Ilo pesyabraTamM paccCMOTPEHUS JTUIIb
B 5 % (29) ciny4aeB cynaMu IMPUHSTHI pelieHus1 00 OT-
Kase B yIIOBJIETBOPEHMU X0AaTalicTBa O peKpalleHu
YTOJIOBHOTO JieJIa WJIM YTOJIOBHOTO MpecieloBaHus U
Ha3HaYeHUs JIMILY MEPbl YTOJIOBHO-IIPAaBOBOTO Xapak-
Tepa B BUIe cyaeOHoro mrpada.

W3zyyeHue npaktuku no Camapckoit 00J1acTu CBU-
JIETELCTBYET O TOM, YTO CYAbl OOLIEH IOPUCIUKIIUU B
2016 romy He Tak 4acTO MPUMEHSUIM HOBOBBEIEHUE Ha
MPaKTUKE, MOXHO BCTPETUTH JIMIIb CAUHUYHBIC TPH-
Mepbl B HECKOJIBKMX pailoHHBIX cynax I. Camapsl. bo-
Jilee aKTUBHO HOBOBBeneHMsT B 2016 rony MpUMEHSIIUCH
BOEHHBIMU cygaMu. Tak, aHaiau3 oULIMAJbHOIO caiTa
CamapcKoro rapHM30HHOTO BOCHHOIO cyna IoKasall,
yTo 3a KoHell 2016-ro — Havajo 2017 roma mopsimka
39 nmen 3aBepllieHbl MPUMEHEHUEM cyaeOHoro mrpada.
B 2017 rony cutyanust u3MeHUIach, KOJUYECTBO JIUII,
OCBOOOXIEHHBIX OT YrOJOBHOW OTBETCTBEHHOCTU C
npuMeHeHUeM cyaeOHoro mrtpada, yBeanuuiochk. Co-
IJIaCHO O(UIIMATbHO OMYOJMKOBAHHOW CTaTMCTUKE 3a
nepsoe nosyronue 2017 roga, cyneOHbIN wmITpad mpu
0OCBOOOXKIIEHUU OT YTOJIOBHOM OTBETCTBEHHOCTHM Ha3Ha-
yeH 7335 nuuawm [6].

M3yyeHne MpakTUKW TakKXKe MOKa3ajlo, YTO CIOX-
HOCTM BO3HMKAIOT B Cilydyae MPMMEHEHMS CyneOHOTo
mTpada K JIMILY, COBEPIIMBIIEMY a4y MEJIKOM B3STKH.
Yare Bcero cyabl OTKa3bIBaIOT B yIOBJIETBOPEHUH XO1a-
TalicTBa O MpMMEHEHUU cyneOHoro mrpada.

IMonBonst UTOrM MPOBEACHHOTO UCCISIOBAHMS, T10-
JlaraeM, 4TO C TOYKHW 3PEHUST YTOJOBHOM MOJMTUKU BO
BBEIEHUM CylaeOHOro mrpaca MOXHO YBHMIETh OIpe-
JeJIeHHbIe TUTIOCHl. Bo-IepBbIX, COKpallaeTcs 4uciIo
OCYXIEHHBIX JIMIl. BO-BTOpBIX, MOMOJHSIETCS OIOMIKET,
YTO TMO3BOJISIET COKPATUTh PACXOIbl Ha YrOJOBHO-MC-
MOJTHUTENIBHYIO cUcTeMy. Tak, TOJBKO 3a TIepBOE TOJTy-
ronue 2017 roma cyMMa Ha3HaY€HHOTO CyAeOHOTO LITpa-
¢a mo mpekpallleHHBIM YrOJOBHBIM JejIaM COCTaBUJIa
116 255 336 py6neii [6]. B-TpeTbux, coKpalaercss Ha-
rpy3Ka CyIoB, TOCKOJIbKY CPOK PACCMOTPEHMUSI X0OaaTai-
CTBa O MpEeKpallleHU! YroJOBHOTO Nejia U Ha3HaYeHUU
Mephl YTOJIOBHO-ITPABOBOI'0 XapaKTepa B BUAE CyAeOHO-
ro mrpada 3HaYUTEIBHO MEHbIIIE CPOKA PACCMOTPEHUS
yrojioBHoro aena. C Ipyroii CTOpoHbI, TOSIBUJIACH CBO-
€ro pojia BOBMOXHOCTh M30eXKaTh MPUBJIEYCHUS K yro-
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JIOBHOI OTBETCTBEHHOCTM ITyTE€M OILIAThl YCTAHOBJICH-
Hoi1 cynoM cymMbl. [Tonaraem, 4To BBeeHUE CyaIeOHOTO
mrpada B 11eJIOM MOXHO pacCMaTpuBaTh KaK MO3UTUB-
HOE SIBJIEHNE, KOTOPOE TPeOyeT AaJIbHEHIIIero HayYHOTro
OCMBICJICHUSI.
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O ITPOBJIEME YYETA COLTUAJIBHO 3HAYMMOTI'O 3ABOJIEBAHMA KAK ObCTOATEJILCTBA,

CMATYAIOIIEIO HAKABAHWE

Ha ocHoBe MmarepHaoB COBPEMEHHOI CydeGHON MPaKTUKKU MUCCIAEOyeTCs Mpo-
GyieMa MpU3HAHUS CMSTYalOIIMM HakKa3aHue OOCTOSITEILCTBOM HAJIUM4KMe Y BUHOBHO-
ro JIMLa COLXAaIbHO 3HAYMMOTr0 3a00/ieBaHusl. ABTOP IIPUXOIUT K BBIBOIY, €CJIM JIULIO
Ha MOMEHT COBEPIICHUST MPECTYIUIEHUsI CTPAAajio COLMATbHO 3HAYMMOI OOJIE3HbIO,
HO K MOMEHTY Ha3HaueHUs HaKa3aHUsI BbI3AOPOBEJIO, IIPABOIIPUMEHUTENIO TAKXKE He-
00X0IMMO YUYMTHIBATh 3TO OOCTOSITELCTBO KaK CMSrdalollee Haka3aHue, T. K. yKa3aH-
Hble OOCTOSITEILCTBA CYLIECTBEHHO YMEHBIIAIOT CTEIEHb OOLUIECTBEHHONW OMACHOCTU
COBEPLIAEMOro UM MPECTYIJICHUS U TOUIEXKAaT 00513aTeIbHOMY YUETy MPU Ha3HAYCHU U
HakazaHusi. KpoMe Toro, ykazaHHOE COCTOSIHUE 300POBbS HE MOMIEKUT O€3YCTOBHOMY
MPU3HAHUIO CYIOM B KayeCTBe OOCTOSITENIbCTBA, CMSIYAIOIIEro HakasaHue. B ciaydae
€C/IM JIMLIO, CTpajalollee COLMAIbHO 3HAYMMOM 6O0JIe3HBIO, He 3a00TUTCS O 310POBbE
OKPYXalolUX, BeAeT OeCHOPSIOYHbBINA TOJOBOM 00pa3 XU3HU, COBEpIIACT MPECTY-
JIEHUST POTUB MOJOBOM HEMMPUKOCHOBEHHOCTH U TOJIOBOW CBOOOIBI JIMYHOCTH JIUOO
MHbIE MIPECTYIUIEHUSI, CBSI3aHHbBIE C OMMACHOCTDIO 3apakKeHUs ITOTEPIIEBIIUX COLMAIBHO
ONacHBIMU 3a00JIEBAHUSIMU, HEAOMYCTUMO CUMTATh HAJIMYKME Y HErO TAKOro poja 3a60-

10. C. Hopeéapmsan*

JICBaHUA O6CTOHT€J’[BCTBOM, CMAT4YaromuM HaKa3aHue.

Karouesote caosa: muddepeHIIMANS YTOJIOBHON OTBETCTBEHHOCTH, YTOJIOBHOE Ha-
Ka3aHKe, CMSITJalolIye HaKa3aHue 00CTOSITeIbCTBA, HAJTMIe Y BAHOBHOTO COLIMAIBHO

3HAUMMOro 3a00J1eBaHUsI.

ITpu Ha3HAYEeHUM YrOJOBHOTO HaKa3aHUs CyIbl He-
PEIKO Hapsily ¢ 0OCTOSTEeIbCTBAMU, YKA3aHHBIMU B Y.
1 ct. 61 YK P®, yunTheIBaloT B KaYeCTBE CMITUYAOIINX
Haka3zaHue Takue OOCTOSTEbCTBAa, KOTOPhIE HE Ipea-
YCMOTpeHbBI 3aKOHOM. OJIHO U3 TaKUX OOCTOSITEJILCTB —
HaJlMyve y BUHOBHOIO COLMAJIbHO 3HAYMMOTO 3aboie-
BaHus. [lpr3HaHWe HE MPEAYCMOTPEHHBIX YTOJOBHBIM
3aKOHOM OOCTOSITEJIbCTB B KaueCTBE CMSTYalolIMX Ha-
KazaHUe SIBISIETCS BO3MOXHBIM Oyiaronapsi MpuHIUIIAM
CMpaBeJIMBOCT U TyMaHU3Ma YrojlOBHOTO 3akoHa. B
yacTtu 2 cT. 61 YK P® onpeneneno: «[1pyu HazHaUeHUU
Haka3aHWsI MOTYT YYUTHIBATbCS B KayeCTBE CMSIIyaro-
IIUX U OOCTOSITENIbCTBA, HE MPEAYCMOTPEHHbIE YaCThIO
TMEPBOM HACTOSIIEH CTaTbU».

B cBs3U ¢ pocTOM collMaabHO 3HAYMMBIX 3a00JIeBa-
HUIi ¥ TpOOJEMO MPOTUBOACHUCTBUS TAKUM MPECTYILIC-
HusiMm [IpaButenbctBoM Poccuiickoit @enepaiinu 6bL10
MPUHSATO MMocTaHoBIeHue oT 1 gekabps 2004 . Ne 715
«O0 yTBepXkIEeHUU MEPeyHsl COLIMaIbHO 3HAYMMBIX 3a-
0OosieBaHMIT U IepevHs 3a00JIeBaHU1, PeACTaBISIOLINX
OIacHOCTh JJIs OKpyxatomux» [1]. B aTom moctaHOB-
JICHUU COLIMAJIbHO 3HAaYMMBIMUM Ha3BaHBI: TYOEepKYye3;
WH@EeKIMHU, Tepeaaronecss NpeuMyIecCTBEHHO MOJI0-
BoiM myTeMm; Iematut B; rematur C; BUY-uHbpexkuus;
3J7I0KaYECTBEHHbIE HOBOOOpPA30BaHUs; CaXxapHbIiA mua-
0eT; TCUXWYECKUe PacCTPONCTBa M pacCTpOMCTBA MO-
BelleHUs1; OO0JIe3HU, XapaKTepu3ylollUecs IOBBIIIEH-
HBIM KpPOBSIHBIM JaBjieHueM. CienyeT 3aMeTUTb, 4TO
yKa3aHHbIe 3a0ojieBaHUsl AyoaupyroTcss U B Ooke 11
«ITepeueHb 3a001€BaHUI, MPEACTABISIIONIMX OMTACHOCTh
IJ1 OKpyKawlux». TakuMm obpa3oM, opULIMATBLHO 10-

* © Hopsaprsan 10. C., 2018

IycKaeTcsl ompenesieHre 3a00jieBaHUSI OMHOBPEMEHHO
KaK COIIMaJbHO 3HAYMMOTO M IPENCTaBISAIONIEro oIac-
HOCTB 1151 okpyxatomux. CornacHo ct. 1 PenepajibHO-
ro 3akoHa ot 30 mapta 1999 1. No 52-®3 «O canwurap-
HO-3IMUIEMUOJIOTMYECKOM OJIarOMoIyYnu HaceJIeHUsI»
rmox 3abojieBaHKMEM, TPEACTaBISIOIIUM OIMACHOCTh ISt
OKpYKalOIMX, CJIeAyeT MOHMMAaTh Takre WHGMEKIIMOH-
Hble 3a00JIeBaHMUS 4YeJIOBEKa, KOTOPbIE XapaKTepH3y-
JOTCS TSDKEJIBIM T€YSHUEM, BHICOKMM YPOBHEM CMEPT-
HOCTH, WHBAJIUIHOCTH, OBICTPHIM paclpocTpaHEHHEM
cpenu HacesieHUs1 (anuaemust) [2].

Kak moka3spiBaeT cymebHasl IpakTHKa, B KayeCTBe
00CTOSITENILCTB, CMSTYAIONIMX HaKa3zaHWe, CyIbl Ya-
CTO TIPU3HAIOT HAJIMYME Y BUHOBHBIX JIUI] COLIMAIBLHO
3HaYMMBIX 3aboseBanmii'. Tak, nmpuroopoM HoBocu-
OMPCKOro TapHU30HHOTO BOEHHOro cyma P. mpusHaH
BUHOBHBIM B COBEPIIEHUM MPECTYIICHUS, TPEIyCMO-
TPEHHOTrO II. «a» 4. 3 ¢T. 158 YK P®. BuHoBHOMY Ha-
3HAYeHO HaKa3aHWe B BUIE JIMIIIEHUS CBOOOIBI CPOKOM
Ha 1 rox 6 MecsieB 6e3 MOMOJHUTEIbHBIX HaKa3aHUt
B BuIe IuTpada U orpaHMYEHMsT CBOOO/BI, ITPU 3TOM B
KavyecTBe CMSITYaloIero Haka3aHue 00CTOsITeIbCTBA YU-
TEHO COCTOSIHUE €ro 310POBbsl — caxapHblii Auadert [3].

Hpyroii npumep. JleHMHrpaackuii 06JacTHOR cyn
npu3Han M. BAHOBHBIM B COBEPIICHNM MPECTYIUICHUIA,
MPEIYCMOTPEHHBIX 1. «B» 4. 4 ¢T. 162 YK P®D, mm. «k»,
«3» 4. 2 ct. 105 YK P®, 1 Ha3HAuMUI eMy 110 3TUM CTa-
ThSIM HakKa3aHWe B BUJE JUIIEHMS CBOOOIBI Ha CPOK
17 net. OOCTOSTENLCTBAMM, CMSITYAIOLIMMU Ha3HAUYEH-
Hoe M. Haka3zaHMe, Cyl MPU3HAJI «COCTOSTHUE 310POBbsI
MOJACYAVMMOTrO, CTpaJaloIIero Ty0epKyJae30M Jierkux» [4].

Hopeapmsan FOpuii Cepeeesuu (norvartyan@yandex.ru), kagpeapa yroJoBHOTO IpaBa U KpuMuHojoruu, Camapckuii Hauno-
HaJIBHBIN MCCIenoBaTeIbcKUii yHuBepcuTeT nMeHn akagemuka C. I1. Koponesa, 443086, . Camapa, MockoBckoe mocce, 34.
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Eme onun npumep. [1puroBopom Anrtaiickoro Kpa-
eporo cyna K. mpusHaH BMHOBHBIM B COBEpLIEHUU
MPECTYIUICHUI, TTPENYCMOTPEHHBIX 1. «B» 4. 4 cT. 162
VYK PO, . «a», «3» 4. 2 cT. 105 YK P®. EMy Ha3Ha-
YEeHO HaKa3aHUe B BUIE JUILIEHUSI CBOOOABI CPOKOM Ha
20 net 6e3 mTpada ¢ OTOBIBAHUEM B UCIIPABUTEJIbLHOM
KOJIOHUM CTpororo pexuma. Kak ycmaTpuBaercss u3
MpUroBopa, Cyl, paspellass Borpoc o HazHayeHUU K.
Haka3zaHus, yyel B KauyecTBe CMsSIJaroilero o0cTos-
TeJIbcTBa HaJinuue y noacyaumoro BUY-undexuuu [5].

CrenyeT OTMETUTD, YTO MPU PEIICHUU TAHHOTO BO-
npoca B CyneOHOI MpakKTUKe BCTPEYaroTCsS M MPSIMO
MPOTUBOMNOJIOXHbIE Mo3uliuy. Hanpumep, mpuroBopom
Crnob6oackoro paiioHHoro cyaa Kupockoit obiaactu K.
ocyxzaeH 1o 4. 1 ct. 158 YK P®, 4. 1 ct. 161 YK PO.
B cootBerctBUM C 4. 2 cT. 69 YK P® 1o coBoKymHO-
CTU TIPECTYIUICHUII eMy Ha3Hauye€HO HaKa3aHUE B BUIE
JIMIIEHUST CBOOOABI HA CPOK OJMH TOJ IIECTh MECSILEB
C OTOBIBAaHMEM HaKa3aHUs B UCIIPABUTEbHON KOJIOHUU
ctporo pexuma. CorjacHO BBIHECEHHOMY MPUTOBOPY
cyn, Ha3Hayvas K. HakazaHue, He yyes B KaueCTBE CMSIT-
YaloIlero 00CToATEbCTBA HAJTMYME Y BAHOBHOTO TaKMX
XpOHUYECKUX 3a0oseBaHuil, Kak BUY-undexuus (cra-
nus 111, dbaza nporpeccupoBaHusi) U XPOHUUYECKUI BU-
pycHbiii rertatut C [6].

IMocnenHsig mo3uLMs apryMEeHTUpYeTCsl TeM, YTO Ha-
JIMYME Y BUHOBHOTO COLIMAJIbHO 3HAYMMOro 3a0o0JieBa-
HUSI HEe BKJIIOUEHO 3aKOHOJATEJIeM B IMepeyeHb 00CTOsI-
TeJIbCTB, cMsATYaroIIMX HakazaHue (4. 1 cT. 61 YK PD).
ITpusHaHue Takoro 3a00JieBaHMsI OCHOBAaHUEM JIJIST CMSIT -
YeHUs1 HakazaHusl B cuity 4. 2 cT. 61 YK PO spnsiercs
MPaBOM, a He 00S1I3aHHOCTBIO Cylla, KOTOPhIi MpUHUMAET
TaKoOro poja pelleHue, UCXOIs1 U3 BCeX OOCTOSITENbCTB
Jiesia, BKJIIoYasi OEHKY HATMYMS IMOO OTCYTCTBUS Y Mpe-
CTYMHMKA KaKOro-amoo 3adoJieBaHust [7].

HTak, Hanuyre y BAHOBHBIX JIUI1 COLIMATIbHO 3HAUM -
MBbIX 3a00JIeBaHUIl paclleHUBAETCS B COBPEMEHHOM Cy-
JeOHOM MpaKTUKe Mo-pasHoMy. B ogHUX ciyyasix cyabl
MpY Ha3HAYEHUU YTOJIOBHOTO HaKa3aHUsl paccMaTprBa-
10T YKa3aHHbIe 3a00J1eBaHUs B KAUeCTBE OOCTOSITE/IbCTB,
CMSTYAIONIMX HakazaHue. B apyrux — He NMpUHUMAIOT
BO BHMMaHUe MPY Ha3HAYEHUU YTOJOBHOTO HaKa3aHMsI
HaJIMuue y MOACYIMMBIX COLMAJIbHO 3HAYMMBIX 3200J1€e-
BaHUM.

Bonee o0ocHOBaHHOII TMpeacTaBAsieTCs] MO3ULIUS
TeX MPaKTUKOB, KOTOPbIE MPU3HAIOT TAKOE COCTOSIHUE
3[I0POBbSI BUHOBHOTO CMSITYAIOIIUM OOCTOSITEILCTBOM.
IIpusHaHue cynoM HajJIW4Yusl y MOACYIMMOTO paccMma-
TpUBAEMbIX 3a00JI€BaHUI CMSTYarOlIUM OOCTOSITENb-
CTBOM SIBJISIETCSI MIPOSIBJIECHUEM T'yMaHU3Ma U CIpaBe-
JIMBOCTH IO OTHOIIEHUIO K MTPaBOHAPYLIUTENIO, a TAKXKe
MOXET CITOCOOCTBOBATh €r0 pecollMaau3aliuu.

HanporuB, urHopupoBaHue HaJIU4Msl Y BUHOBHBIX
3a00JIeBaHUI B KauyeCTBE CMSTYAIOIIUX OOCTOSITEILCTB
He COOTBETCTBYET MPUHLIMIIAM Ha3HAYEHMST HaKa3aHus,
SIBJISIETCSI HECITpaBEeAJIMBBIM [8].

ITpu Ha3BaHHBIX OOCTOSITENILCTBAX, COKpallasi CPOK
HakKa3aHUs B BUIIE JIUILIEHYS CBOOOIBI I BOBCE OTKA3bI-
BasiCh OT HA3HAYEHUST HaKa3aHUiA, CBSI3aHHBIX C JIMIIIEHU-

€M CBOOO/IbI, Cy/l YYUTHIBAET, UYTO B MECTaX JIUIIIEHUST CBO-
00/l YCJIOBUST HE OTHOCSITCS K OJIaronpusITHBIM. YCJIOBUST
coliepKaHusI HaIIpsIMYIO BJIVSIIOT Ha 3I0POBbE U 00l1Iee ca-
MOUYBCTBHUE JIMII, OOJIBHBIX TEMHU WM MHBIMU COLIUAIEHO
3HAYMMbIMU 3a00sieBaHUSIMU. [TOHSITHO, UTO B HacTosII1Iee
BpeMsI B MecTax JIMIIIEHUs CBOOObI HEBO3ZMOXHO TapaH-
TUPOBATh HEOOXOMUMOE JICYEHHUE U TIPaBUIIbHOE NMUTAHUE
uHbUIMpoBaHHbIX. JlWliia, cTpamaollue paccMaTpuBa-
eMbIMU 3a00JIeBAaHUSIMM, JOJDKHBI TOJyYaTh BBICOKOKA-
JIOPUITHYIO THUIILY C TTOBBILIEHHBIM CONEPXXaHUeM OeJika,
Pa3IMYHBIX BATAMWUHOB U T.1I.

BMmecte ¢ TeM paccMmaTpuBaeMble OOCTOSITEILCTBA
He MOTIYT, Ha Halll B3IV, NPU3HABaTbCSI B KauyecTBE
CMSITYAIOUIMX B TE€X Ciy4yae, KOTJa OHM yKa3aHbl B COOT-
BeTcTBYyloIel HopMme OcobeHHoit yactu YK P® B kaue-
CTBE KOHCTPYKTUBHOTO INpU3HAKa COCTaBa MpPeCTyIUie-
Hus (HampuMep, cT. 121 u 122 YK P®). A takke ecnu
OHMU SIBJISIIOTCS KBAIMDULIMPYIOIIUM OOCTOSITEILCTBOM,
MPEeIYCMOTPEHHBIM YIOJOBHBIM 3aKOHOM, HaIlpuMep
m. «B» 4. 2 cT. 131 YK P® «M3HacunoBaHue, MOBJIEKILIEE
3apaXeHue MOoTepreBlIeld BEeHEpUUECKOW OO0JIE3HBIO».
MHoe o3Havasio Obl HapyllleHKe 3apeTa Ha MOBTOPHBIN
y4yeT Ipu Ha3HaYEeHUU HaKa3aHUsl OMHOTO U TOTO XKe 00-
crosTenbeTBa (4. 3 ¢T. 61 YK PD).

Kpome Toro, Ha Halll B3IJIs11, HEJIb3s TPU3HATH CMSIT-
YaoIIMM OOCTOSITEIbCTBOM HajlMuue Y MOACYAUMBIX Ha-
3BaHHBIX 3a00JIeBaHU, €CJIM OHU CaMU He 3a00TSTCS O
3[I0POBbE OKPYKAIOUIMX, BEAYT OECIIOPSAOUYHBIN MOJI0-
BOIl 00pa3 XXU3HM, COBEPILAIOT MPECTYILUIEHUS MPOTUB
MOJIOBOM HEMPUKOCHOBEHHOCTU M IOJIOBOI CBOOOBI
JIMYHOCTU JIMOO WHbIE MPECTYIUICHUS, CBSI3AaHHBIE C
OITaCHOCTBIO 3apaXkeHMsI COLIMAIbHO 3HAYUMbIMU 3200~
JIEBAHUSIMU.

B cBeTe BbIIIEN3/10)KEHHOTO BO3HUKAET TAKXKe U Ta-
KOI BOIIPOC: HYXXHO JIM YYMTHIBATh IMPU Ha3HAYEHUU
Haka3zaHug ¢akTop BpeMeHU 3a00jeBaHusI? BUHOBHBbII
MOXET OBbITb HOCHUTEJEM paccMaTpUBaeMOU TpPYIIIIbI
00JIe3HM Ha MOMEHT COBEPILEeHUS] MPECTYIICHUST WU
MOXET OBbITh 3apakeH IM03Xe, K MOMEHTY Ha3HayeHMsI
HaKka3zaHus.

Ilo HamiemMy MHEHUIO, HEYIOBJIETBOPUTEIbHOE CO-
CTOSTHUE 310POBbsl BAHOBHOTO, CBSI3aHHOE C COLIMAJIBHO
3HAYMMOI 0OJIE3HbIO, MOXET YYUTHIBATBbCS CYAOM Kak
00CTOSITEILCTBO, CMSIryaliiee HakazaHWe He3aBUCHUMO
OT BpeMEHU 3apakeHUs (0 WIK MTOCJIe COBEPILICHUS TIpe-
CTYILJICHUS).

Ecnu nviio Ha MOMEHT COBEpIIEHUST MPECTYIICHUS
CTpafago COLUaTbLHO 3HAYMMOI 001€3HBIO, HO K MOMEHTY
Ha3HAYeHMSI HaKa3aHUsl BbI3TOPOBEJIO, MPaBONPUMEHU-
TEJTI0 TAKXXE HEOOXOMMO YUUTHIBATh 3TO OOCTOSITEILCTBO
KaK CMsrJalolliee HakasaHue’, T. K. YKazaHHbIe 00CTOsI-
TEJIbCTBA CYILIECTBEHHO YMEHBIIAIOT CTENeHb OOIIeCTBEH-
HOIi OMTaCHOCTH COBEPIIAEMOI0 UM MPECTYIUICHMS U MO~
Jiexar 00s13aTeJIbHOMY YUeTy ITpU Ha3HAYeHUU HaKa3aHUs
MOTOMY, YTO paccMaTpuBaeMble 3a00JIEBAaHUSI MEHSIOT
BOCITPUSITUE U OTHOLIEHUE OOJILHOTO K OKPYKAIOIIMM CO-
OBITHSIM, K CAaMOMYy ceOe, B pe3yJibraTe 00JIe3HU 7151 HETO
co3/aeTcsl 0cob0e TOJIOXEHUE Cpeau OIM3KUX JIIOAeH,
HWHOE TOJIOXXEHME B OOILIECTBE.
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AHanu3 cyneOHbIX IPUTOBOPOB CBUAETEILCTBYET O TOM,
YTO Cy/Ibl HE BCErIa B ONMKMCATeIbHO-MOTHBUPOBOYHOIA Ya-
CTM TIPUTOBOpA YKa3bIBAIOT BpeMsI 3apakeHMsl TOM WM
WHOI 0ose3Hblo ocyxneHHoro. CTpanaa M BUHOBHBIN
COLIMAJIEHO 3HAYMMOM OOJIE3HBIO IO COBEPIICHMSI TIPECTY-
IUICHUYSI, WX OH 3apa3uiics TIOCie COBEPILIEHMS UM O0IIIe-
CTBEHHO OIACHOTO IOCSTATEIbCTBA. YMECTHO HAIIOMHUTD,
YTO TIATOTEHETUYECKMIA TIPOLIeCC paccMaTpUBacMBbIX 3a-
OosieBaHMIA BKJTIOUAET Psijt NepuonoB, cranuii. [lepas uz
HMX — CTagusl MHKYOallMK, KOTopasl JUTTCI OT MOMEHTa
3apakeHus (T. €. MOMEHTA ITOTalaHus BUPYCa COOTBETCTBY-
OIIETO 3a00JICBaHMSI B OPraHM3M KEPTBBI) 10 TTOSIBIICHMS
PeaKkly B BUIE KIMHUIECKHX TIPOSIBIICHUI «OCTPOM MH-
exmu» Wiv BeIpabOTKU aHTUTeN. BTopas — cragus nep-
BUYHBIX TPOSIBICHUI, XapaKTepU3YIOIIAsCsl OTHOCUTE b
HBIM pPaBHOBECHEM MEKITY MIMMYHHBIM OTBETOM OpraHM3Ma
¥ IeiicTBreM BHUpyca. Ha TpeTheil cTammy — BTOPUYHBIX
3a00JIeBaHUI UIMEET MECTO BbISIBJICHHE KIIMHUYECKUX CUM-
MTOMOB, CBUIETEIBCTBYIOIIMX 00 YIITyOJIeHUM TTOPaKeHUsT
MMMYHHOM cricTeMbl. HakoHeI, Ha TepMUHAIbHOW CTaIyN
(T.H. Mcxone) MPOMCXOAUT TIOPAXKEHUE OPraHOB M CUCTEM
OpraHu3ma, OT/JIMYalolLeecs HEOOpaTUMBIM TeueHueM [9].

CiieiyeT OTMETUTD, YTO ISl HEKOTOPBIX TIPECTYILIe-
HUIA 3TO UMeET MPUHLIMITHAIbHOE 3HAaUeHKe. Tak, IpH-
rosopoM KupoBckoro paitoHHoro cyfa r. Camapbl A. ocyk-
JeH o 4. 1 ct. 131, u.1 ct. 132, B COOTBETCTBUM C 4. 3 CT. 69
YK PO K 4 romam 6 MecsiiiaMm JIMIIeHUsT cBoOombl. Paccmo-
TpeB Marepuajbl [eja, Cyl ane/UISIMOHHON WHCTAaHLIUU
CHM3WJI HakazaHue A0 4 JieT U 4 MecsleB JUIIEHUs CBO-
0osibl, yKazaB Ipy 3ToM ciienytoniee: «Kak BugHO U3 Ma-
TepUajoB YTOJIOBHOTIO Jiejla, B TEPUO] IPEABapUTETHHOTO
paccrienoBaHusT HAXOASIIUIACS IO CTpakeid A. TIPOXOIVIT
kypc aeuennst B @K JIITY OCBb I'VOCHUH Poccun o Ca-
MapCKOii 00J1aCTH TTO IOBOY BEHEPUIECKOTO 3a00JIeBaHUSI.
OnHako opuIIMaTbHBIE CBSICHUS O COCTOSIHUM 3I0POBbSI
OCYXXIIEHHOTO CyJI He 3aIlipOCIJI U He Y4esl JaHHOe 00CTOsI-
TEJILCTBO B KAUECTBE CMATYAIOIIEro HakazaHue. Takum 00-
pa3oM, B CBSI3M C HAJIMYMEM Y OCYXIEHHOTO 3a00j1eBaHus
Ha3zHAYeHHOe HaKazaHWe MOMIEXKUT CHIKeHUIo» [10].

Cyn arne/UISIIMOHHON MHCTAHIIMHY TIPU y4eTe CMSTJa-
IOIIMX HakKa3zaHWe OOCTOSITENILCTB He yKasal: 1) craauio
BeHepUYecKoil 0ojie3Hu y A.; 2) Mor Jiu A. ObITh 3apa-
KEHHBIM Ha MOMEHT COBEPINCHHUS M3HACWIOBAHUS W
HACWJIbCTBEHHBIX JIEUCTBUI CEKCYaJbHOIO XapakTepa;
3) MOT JI1 OH 3apa3uThb MOTEePIEBLIETO TOM UJIX UHOM Be-
HEepUUYECKOU 0OJIE3HBIO.

OTBETHI XK€ Ha 3TU BOMPOCH UMEIOT CYIIECTBEHHOE
3HaueHue. Ecau A. Obl1 OoJieH BeHepUuecKoit 0oJies-
HbIO Y 3HaAJI 00 3TOM M TIPU 3TOM COBEPIINJ M3HACUIIO-
BaHUE, HO He 3apa3uil OTEPIIEBIIYIO0 COOTBETCTBYIOIICH
00JIe3HbIO, TO, HA HaIll B3[JISII, HU MPU KaKUX OOCTO-
STEJILCTBAX HAJIMYME TAaKOTO pofa MHMEKIIMOHHOI 60-
JIE3HU HE MOXKET ObITh NMPU3HAHO CYIOM KaK CMsITJaro-
1ee 00CTOSITENIbCTBO, T.K. 3aKOHOIATEJb ITPEAYCMOTPE
KBaTU(PULIUPYIONINIA TPU3HAK U3HACWIOBAHUS — II. «B»
q. 2 cT. 131 YK P® «M3HacunoBaHue, ITOBIEKIIIEE 3apa-
>KEHME MOTePIeBIIei BEHEPUIECKON 00JIe3HbIO».

Ecnu A. 3apasuiicsi BeHepruUyecKoit 00JIe3HbIO TTOCIIe
COBEpIICHUsT UM MPECTYIUICHUsI, TO TOTJa, KakK Ipes-

CTaBJIIETCSI, CyI MMeEET IPaBoO yYeCTb NaHHOE 00CTOsI-
TEIBCTBO KaK CMsITJaloliee HakazaHue.

B cyneOHBIX mpUroBOopax BCTpeYaeTcs] M TakKasl I10-
IPEITHOCTD, KOT/IA CyJ He KOHKPETU3UPYET, KaKOe XpOo-
HUYeckoe 3a0ojieBaHME TMPU3HAET B KauyecTBE OOCTO-
SITeJIbCTBA, CMsATYamollero HakaszaHue. Hampumep, bB.
ocyxaeH 1mo 4. 3 ¢T. 159, 4. 3 ct. 30 m u. 3 ct. 159 YK
P®. Ha ocHoBanum 4. 3 cT. 69 YK P® 110 cOBOKyIHO-
CTU MPECTYIUICHWI eMy Ha3HauyeHO HaKa3aHue B BUIE
JIMIIIEHUsT CBOOOABI CPOKOM Ha 4YeThIpe Tojma, B CHITY
cT. 73 YK PO - ycJI0BHO, C UCTTBITATEIbHBIM CPOKOM TPU
roga... B coorBercTBuu ¢ 4. 2 cT. 61 YK P® cyn npu-
3HaJI B Ka4eCTBE CMSITYAOIIero HaKa3aHue 00CTOSITEIb-
CTBa COCTOSIHME 3[J0POBbSI OCY>XIAEHHOTO, CTPaJatoIIero
psaom 3aboneBanuii [11]. Apyroii npumep. I. ocyxkaeH
o M. «B» 4. 2 cT. 158 YK P® k HakazaHUIO B BUE JIU-
LIEHMST CBOOOIBI CPOKOM JIBa Tolla ¢ OTOBIBAHMEM Ha-
Ka3aHUs B UCTIPABUTEJILHOM KOJIOHMU OOIIETO peXXruMa.
B cootBetcTBUM O CT. 61 YK P® cyn yctaHOBWMII B Kaue-
CTBE CMSTYAIONIEr0 HaKa3aHue 00CTOSATEIbCTBA TO, YTO
OCYXIEHHBIN «CTpaJaeT psIOM Cepbe3HBbIX 3ab0JieBa-
Huii» [12].

IIpencraBnsgercsi, 4T0 MPaBONPUMEHUTENb MOXKET
YUYECTh HAJMYME COIMaJbHO 3HAYMMOTO 3a00JIeBaHMS
KakK cMsryaroiiee HakazaHue 00CTOSITeIbCTBO, €CJIU 3TO
3a00jIeBaHME TaK WIM MHAYe MOXET IOBJIUATh Ha TIpe-
TepIieBaHUE YTrOJOBHO-TIPABOBBIX OTPAaHUYEHUI, KOTO-
pbIe MOTYT OBITh HAJIOXKEHBI TOCYIapCTBOM.

B 3aximodeHue elle pa3 MomgdepkKHEM, YTO HaJIU4Me
y TOICYAUMOIO COLMaIbHO 3HAYMMOro 3a0o0JieBaHUSI
MOXeT OBIThb IMPU3HAHO CYIOM CMSTJalolllMM HaKa3a-
HUE OOCTOSITENIbCTBOM. IIpu 3TOM CyI JOJKEH yKas3aTh
B OIMKMCATEJIbHO-MOTUBUPOBOYHOI YacTU MPUIoBOpa Ha
HaJIM4Ke Y BAHOBHOTO KOHKPETHOTO BHJa 3a00JieBaHUsI
Ha MOMEHT COBEPIIEHNS TPECTYIUICHUS JTM00 Ha MOMEHT
Ha3HavYeHMs HaKa3aHWsI, a TAKXKE Ha BJIMSTHUE TAKOTO 3a-
0oJieBaHUSI Ha TIpeTepIieBaHKe MOICYIUMbBIM YTOJIOBHO-
MPaBOBBIX OTPAHUYEHUIA.

B ciyuae, eciu colanbHO 3HaYUMOE 3a00JieBaHUE
YK€ MPEeayCMOTPEHO COOTBETCTBYIOIEH cTatheit Oco-
6enHoili yactu YK P® B KauecTBe KOHCTPYKTUBHOTO,
KBATUOULIMPYIOLIETO WIM 0CO00 KBUTMDULMPYIOLIETO
MpU3HAKa COCTaBa MPECTYIUICHUSI, OHO HE MOXET ObITh
YUTEHO CYJOM IpY Ha3HAYeHWM HaKa3aHMS B KaueCTBE
CMSITYAIOUIETO HakKa3zaHue oOCTosATeNbCTBa. Takke He
clenyeT TMpU3HaBaThb CMSTYAIOIIMM OOCTOSITEILCTBOM
HaJlMuve y TMOACYIMMOIrO Ha3BaHHBIX 3a00JieBaHUN B
clydae 3JIOCTHOTO HapylIeHUS MM CaHWTapHO-TUTHe-
HUYECKHUX HOPM, KOT/a JIMII0O OCO3HAHHO CTaBUT OKPY-
JKaIOIIMX B OMTACHOCTh 3apakeHUSI.

IIpumeyanus

' [loxm coumaabHO 3HAYMMBIM 3a00JIEBAHUEM CJICIYeT
MMOHUMAaTh TaKue 3a001eBaHMsl, OOYCIIOBJIEHHBIE MPEUMY-
IIECTBEHHO COLMATbHO-3KOHOMUYECKUMU  YCIIOBUSIMH,
rjnjhst ghbyjczn yiep6 oOlecTBy 1 Tpedyon coluagibHOI
3aIUTHI YeITOBEKa.
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2 CrmeayeT MMeTh B BHUAY, UYTO €CJM BHHOBHOE JIUIIO
Ha MOMEHT COBEPIUECHUS IPECTYIUIEHUS SBJISII0CH HOCU-
TeJeM TOW WJIM WHOM COLMaJbHO 3HAaYMMOM 00JIe3HU U
CIIPOBOLIMPOBAJIO CUTYALIMIO, KOTOpas MOrJja MOBJIEYb 3a
co0oii 3apaxkeHue, TO 3TO 0OCTOSITEIbCTBO B HEKOTOPHIX
ciayyasgx (Hampumep, NMpU W3HACWIOBAHMM) BBICTYMAET
Kak KBaJuGUUUPYIOIIMKA MPU3HAK COCTaBa IpPeCTyILIie-
HUA.
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ABOUT THE PROBLEM OF TAKING INTO ACCOUNT SOCIALLY SIGNIFICANT DISEASES
AS CIRCUMSTANCES MITIGATING PUNISHMENT

On the basis of materials of modern litigation practice the author focuses on the
problem of recognition of mitigating punishment circumstance as the presence at the
perpetrator of socially significant diseases. The author comes to the conclusion, if the
person at the time of commission of a crime was suffering socially significant disease, but
by the time of sentencing recovered, enforcers also need to take this into account as a
mitigating punishment, as specified circumstance significantly reduce the degree of public
danger of committed crimes and are subject to mandatory accounting in sentencing.
In addition, the specified condition is not subject to unconditional acceptance by the
court as an attenuating circumstance. In case a person suffering from socially significant
disease does not care about the health of others, leads a promiscuous sexual lifestyle,
committing crimes against sexual inviolability and sexual freedom of the person or other
crimes related to the risk of infection victims socially dangerous diseases, you should not
consider the presence of such diseases as the circumstance commuting punishment.

Key words: differentiation of the criminal liability, criminal punishment, mitigation
of punishment, presence at the perpetrator of socially significant diseases.
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OYEPK PA3BUTUA ATIBOKATYPBI B POCCU

B crarbe paccMaTpuBalOTCSl KICTOPMUECKHE TEHIEHIIMM Pa3BUTHS aaBOKaTyphbl B Poc-
cun. [IpociexxuBaeTcs IMyTh CTAHOBJICHUS U Pa3BUTHST TPOGheCCHOHATBHOTO aIBOKATCKOTO
MPEICTABUTENLCTBA — OT MCTOKOB 3apOXKICHMSI TIPEACTABUTENILCTBA B OTEYECTBEHHOM CY-
Je6HOM mporiecce B XV BeKe U 10 MPUHSATUS AEWCTBYIOLIETO POCCUICKOTO 3aKOHA 00 aJiBO-
katype B 2002 romy. [Toka3aHbl CJIOXKHbBIE U B 1IEJIOM POTUBOPEUMBBIC OTHOILIEHUST MEXITY
TOCYJapCTBOM U aIBOKATypOIi Ha BCEM IPOTSDKEHUU ee CyliecTBoBaHusI. OTaenpbHOe BHU-
MaHUe YIeJIeHO «30JI0TOMY BEKY» POCCHICKOM aIBOKATyphbl, HauaBleMycs rocie Bemm-
Kol cyneOHoit pecopmbl uMiiepaTopa AnekcaHapa Il u jimBLieMycst BCero moJicToJIeTusI.
B 37001 CBSI3M MOIBEPrHYTHI aHAIM3Y KaK MHCTUTYT MPUCSDKHBIX TTOBEPEHHBIX, TaK U BBE-
JIEHHBII TIO3JHEEe U BBI3BIBABIIMIT HEMAIO HAPEKAHWI WHCTUTYT YACTHBIX TTOBEPEHHBIX.
Hanee mpociexXuBaeTcsi TEPHUCTBIN MTyTh aIBOKATYPhI B COBETCKUI MEPHOJ TOCYIapCcTBa
u npasa — ot Jekpeta o cyne Ne 1 no ITonoxenust 06 anBokarype PCOCP 1980 roxa.
IMpunsarue neiictBytoniero MenepanbHoro 3akoHa «O06 agBoKaType M amBOKATCKOM esi-
tenbHOCTH» B 2002 romy ObUT0 00YCIOBIEHO KOPEHHBIMU TTPE0OPA30BAHUSIMI POCCUNCKO-
r0 OOIIIECTBA, BHI3BABIIMMHU POCT CIIPOCA HA KBATU(UIIMPOBAHHYIO TTPABOBYIO TIOMOIIIb,

C. B. FOnowes*

U OTpeOHOCTSIMU 3(GhEKTUBHOM 3alIMThI ITPaB X CBOOO] YeJIOBEKa.

Karouesnte caosa: TIpeicTaBUTEIBLCTBO, alBOKATYpa, alBOKAT, NICTOPUIECKOE pa3BH-
THe, THKBU3ULIMOHHBIIN MPOIIECC, COCTSI3aTeIbHBIN IIpoliece, cymeoHas pecdopMa, co-

BETCKUIA TIEPUOLL.

Bruiots 1o XV Beka B pOCCUICKOM 3aKOHOAATEb-
CTBE IOOMUHUPOBAJI IIPUHLMIT <«IAIHOM sIBKM». Ilo
IlckoBckoii cynHoi rpamore (1467 1), mpuriaiiarh mo-
BEPECHHBIX MOIJIA TOJIBKO JKCHIIWHEBI, JETW, MOHAXH,
1yOOKHe CTapUKU U Tiyxue. B ocTaIbHBIX Cllydasix cy-
JebHas 3allKTa MOTJia IoBJieYb HaKa3aHue 3alllUTHUKA —
B3JepruBaHMe Ha OpIoy v mTpad [1, c. 22].

IMocrerreHHO 3apoXIaeTCsl POACTBEHHOE MPEICTaBH-
TEJIBCTBO, a MO3Xe 1 HaeMHoe. B CoOOpHOM yIOXEeHUN
apst Anexkcest Muxaittosuya (1649 1.) [2] 0 HaeMHBIX TTO-
BEPECHHBIX TOBOPUTCS KaK O PaclpoOCTpaHEHHOM WHCTH-
TyTe. JInila, o6eyeHHbIe TOCyIapCTBEHHON BIACThIO, HE
MOTIJIA OBITH IIPEACTABUTEIIIMU IT0 YYKUM JIejaM — YXKe
TOrIa agBoOKaTypa OTHEIISIach OT TOCYIapCTBEHHOM Bila-
CTH, ¥ 3Ta BJIACTh IIBITAJIaCh OTPAHUYUTD POCT IIpodeccu-
OHaJIbHOTO XonaTaiicTBa 1o aeynaM. [lo YioxeHuto, He-
YTOIHBIC BJIACTH XOJATau I10 YYyKHMM JIejlaM MOTIJIN OBITh
MOJABEPTHYTHI TEJIECHOMY HaKa3aHWIO U TIOPEMHOMY 3a-
KJIIOYCHHUIO, a II0C/Ie TPOCKPATHOIO HaKa3aHWs JIMIIa-
JINCH TIpaBa XoAaTaiicTBoBaTh. Brurots 1o CBoma 3aKOHOB
Poccuiickoii Mnepumn Kakue-JImbo opraHu3aluu, 00b-
SAVHSIONIE TOBEPEHHBIX, OTCYTCTBOBa M. Hukakumx
¢dopMalTbHBIX TPeOOBaHWI K JIMIIAM, BBICTYITAIOIINM B
cyJax B KaueCTBE MOBEPEHHBIX, He MPeabsBIsIOChH, M0-

* © KOnomes C. B., 2018

3TOMY 3TOM Ipodeccueit 3aHNMMAaINCh JIIOIU, HE NMEIO-
IIH€e He TOJIFKO IOPUINYECKOTO, HO M XOTSI ObI KAKOTO-TO
ob6pazoBanuss. OHM HepeAKO IMPUOCTATN K Pa3TMYHBIM
obMaHaM, TojyioraM, 4eM BbI3bIBaJIU K ceOe HeJIOBEpUE.
CBol0 3a1a4y NOBEpeHHbIE BUIEAU B TOM, YTOOBI 3ammy-
TaTh JIEJI0 1 3aTSHYTh MTPOLIECC ero pa3pelieHus, Mo 3To-
My YMEHHIO 1 OIICHUBAJICh CITOCOOHOCTH aIlBOKAaTa.

o Tex mop MOoKa YTOJIOBHBIN MPOIIECC HEe OTHCTMICS
OT TPaXIAHCKOTO, TIOBEPEHHBIC YYACTBOBAIM B JIEJIaX BCSI-
koro poza. C nosiBieHUEM ke CbicKa (MHKBU3ULIMOHHOTO
Mpoliecca) UX poJjib MO YTOJIOBHBIM JIejlaM CBeJIach Mpak-
ThYecku Ha HeT. [1o ocTanbHBIM eaaM IeaTeIbHOCTh Mo~
BEPEHHOTO 3aKJTI0YANIACh B «XOXIECHHH T10 JIE/Y», TO €CTh B
HamnmMcaHUY OyMar, IToave ux, SIBKe B CyI, IIPEICTaBICHUN
TOKA3aTeNIbCTB, IPUCYTCTBUU IIPU TOKJIamax aeja.

MHTepecHo, 4To gake B TaKOe MepeioMHOE BpeMsl, Kak
anoxa [leTpa, oTHOILIEHUE K TOBEPEHHBIM HE U3MEHUIOCH.
W3BecTHO KpaiiHe HeraTUBHOE OTHOLLIEHHE K HUM CaMOro
Iletpa: «...HaHMMAIOT 3a cebsI B CyII... I0EMHUKOB, BOPOB U
nyienponansLess [3, ¢. 640]. OnHAKO MMEHHO B 3TOT IIe-
puon B Poccyy BriepBbIe BOHMK M BOIIIET 3aTEM B OOMXOI
TEPMUH «aJBOKAT».

Bce nmocnenylomue poccuiickKue — caMOIEpPXKIIbI
BIIOTh 10 Hukonas I OblIM HACTpOEHBI PEIIUMTEIbHO

FOnowes Cmanucnae Bukmoposuu (svyunoshev@gmail.com), kadeapa yroJoBHOTo Ipoliecca 1 KpUMUHaIUCTUKU, CaMapcKuit
HaLIMOHATBHBIN KCCIeA0BaTeIbCKII yHIBepcuTeT MMeHu akanemuka C. I1. Koponea, 443086, . Camapa, MockoBcKoe 11occe, 34.
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MPOTUB YUpEeXKIeHUs B Poccry agBoKaTyphl 3aIlagHOro
obpasua. Tak, HanpuMmep, Ha MpenaoxeHue KHs3s To-
JIMIIBIHA O BBeIeHWHU agBoKaTypsl Hukomaii 1 oTBeTw:
«Het, xHa3b, TIOKa g Oymy uapcTBoBath, Poccuu He
HYXHBI aIBOKaThI» [4, c. 172].

Opnnako uneu IlpocselieHusi, pacnpoCTpaHUBIIM-
ecda B Poccnm K Havajly HOBOTO BpEMEHHU, BBI3BAIN K
XKHW3HU HEOOXOOUMOCTh IPAaBOBOTO PEryJIMPOBAHMS
mpodeCCUOHATBLHOM 3alllTHl M HAIIA OTPaXXeHUE B
Csone 3akoHOB Poccuiickoit mmmepuu (1857 1.). CBon
MPEeIOCTAaBWI JIIOOOMY JIMILY, WMCTIY WA OTBETUYHUKY,
MpaBo MPOU3BOAUTH TKOY uepe3 MOBEpPEeHHOI0, OIpe-
JeJUB, YTO TOBEPEHHBIN IEeICTBYET B Cylde BMECTO J0-
BepuTesisd U npenctapiseT ero. CyliecTBOBaBIIM B TO
BpeMSI MHCTUTYT CTPSITYMUX HOJDKEH OBUI 00ECIICYUTH
0OBHHSEMOMY BO3MOXKHOCTD ITOJIb30BATHCS BCEMM W3-
BECTHBIMHM 3aKOHY CIIOCOOAMM 3aIlIHTHI.

B sTO0T ITepuro, cTpsimume 1 IoBepeHHBIE OB aMopd-
HOI rpynmnoii 6e3 COOTBETCTBYIOLIETO IMpodecCrOoHalb-
Horo oby4yeHust u opraHuzauuu. CyneOHbIM IpeacTaBy-
TEJIBCTBOM 3aHMMAINCh B OCHOBHOM TOCYIAapCTBEHHBIC
CIIyXalllie HEBBICOKOTO paHTa B CBOOOTHOE OT pabOTHI
BpeMsI WM HaxOmsCh B OTCTaBKe. bymyunm cBemymmmu B
TOHKOCTSIX OIOpPOKPATHUCCKUX MTPOLIEAYP U SI3BIKA, CTPSII-
e, KaK TPaBWIIo, MBITAINCH 3aIyTaTh JeJI0, 3aTEMHUTh
ero WIM BO3AEHCTBOBATh 3aKYJIMCHBIMM CPEIACTBAMU Ha
BCEMOTYIITYIO KAHIICJISIPUIO MJIA KOHKPETHBIX CYICH.

ITpu mogroToBke cynedHoit pechopMbl [ocynapcTBeH-
HbI coBeT B 1861 roay KoHCTaTMpPOBaJ, YTO «B OOILECTBE
W MPaBUTEJBLCTBE PACIpPOCTPAaHEHO MHEHUE, OYeHb Bep-
HOE U BITOJIHE OCHOBAaTEJIbHOE, UYTO OJHA U3 TPUYMH Oef1-
CTBEHHOTO ITOJIOXKEHUSI HaILIETo Cya 3aKI04YaeTCs B TOM,
YTO JIMIIA, UMEIOIINE XOXICHNUE TI0 JeaM, OOJIbIIei Ja-
CTBIO JIIOAW OYECHb COMHUTEIHHON HPAaBCTBEHHOCTH, HE
MMEIOIIYE TI0 OOJIBIICH YaCTH HUKAKUX CBEICHUI — HU
IOPUANYECKUX, HU TTpaKTUYECKUX» [3, ¢. 50].

OpnHako MIaBHBIM «KOpPEeHb 3/1a» 3aKjIoJaics B ca-
MUX J0peOPMEHHEBIX CyIaxX ¢ UX OOIIEH KOPPYMITUPO-
BaHHOCTBIO, BOJIOKUTOI, Hepa3oepuxoii. . C. AkcakoB
XapaKTepU30BaJl 3TU CYIbl KAK «BOMCTUHY MEP30CTh 3a-
MyCTEHMsI Ha MecTe CBATOM» [6, ¢. 11]. B Takux cymax He
MOTJIO OBITh MHOTO POJa ITOBEPEHHBIX.

Bemmkast cynmebHas pedopma 1864 toma yrBepmm-
JIa HeObIBaJIble IIsT Poccry MPUHIMITEI CYIOYCTPOMCTBA
W CYIOIIPOM3BOACTBA: IIOJTHAS CaMOCTOSITEJIBHOCTD CY-
IeOHOM BJIACTH, IJIACHOCTh M COCTSI3aTCIBHOCTh CYHO-
IMPOM3BONICTBA, IMMPOKOE MPUBJICUYCHNE K OTIPABICHUIO
MpaBocynus MpeacTaButesiein Hapona. [lpensapurensHoe
CJIeICTBME HAKOHEII-TO ObUIO OTHEJEHO OT ITPOKYpaTy-
PBI M TIOJIMIIEICKOTO CHICKA, OBUT BBEIECH WHCTUTYT He-
3aBUCUMOCTA M HECMEHSIEMOCTH CYIEH, ITpOBO3IJIalleHa
1 obecIledeHa COCTSI3aTeIbHOCTh CYIeOHOrO IIpoliecca,
B KOTOPOM OOBMHEHME M 3aII1Ta MOIyJMJIN PaBHBIC ITpaBa
U paBHbIE BO3MOXHOCTU. CyneOHbBIi MPOLECC CTAHOBUIICS
IJIACHBIM, CyJ OTHENSICS OT 3aKOHONATEeJbHON U MCHOM-
HUTEJIbHOM BJIACTEM.

CepmueBrHY peOpMBI COCTABIIIO YIpEXKICHUE Cyma
MPYICSCKHBIX B3aMEH IIPEKHETO COCIIOBHOIO CYIa M CO3-
JIaHWE BIICPBBIC B UCTOPUU CTPAHBI OTHEJCHHOM OT Tro-
cyaapcTBa cBoboaHo# agBokaryphbl. [IpodeccroHanbHast

aZiBOKaTypa SIBWJIACh i1 Poccry  MpUHIUITHATIBLHO HO-
BBIM yYpeXIeHMEM. BMeCcTO MpeXHMX ITOyTPaMOTHEIX,
HEBEKCCTBEHHBIX U HEIOOPOCOBECTHBIX XOMATaeB 110 Ie-
JIaM B CyII TIPUIIUTM XOPOIIIO 00pa30BaHHBIC W IIPOTpec-
CHBHO HACTPOCHHBIC IOPHUCTEHI.

IToatomy aeHb BeTymieHUs: B cuily CyaeOHbIX ycTa-
BoB 1864 roma — 17 anpeins 1866 roma — He cay4ailHO
CUMTAETCS THEM POXKACHUS POCCUNACKON aTBOKATYPhI.

«OTupl» CcymebHO pedopMBbI, YYUTHIBAsT OTEUEC-
CTBEHHBIC TPAOWIIMKA, BOCHPUHSIM OTYACTHA TepPMaH-
CKMII THI agBOKAaTyphl, COCOAWHUB B JIMIIE amBOKaTa
GYHKIMM MPaBO3acTyMIHUYECTBA U CYIeOHOIro Ipea-
CTaBUTEJILCTBA, OMHAKO OPraHU3alMOHHOE YCTPOHCTBO
aJBOKATYyphl ObLIO CITMCAHO ¢ DPaHILy3CKONA MOIEIIH.

AIIBOKATBHI pa3ne/sUINCh Ha IBE KATCTOPHU: BBICIIYIO —
MIPUCSTKHBIX TIOBEPESHHBIX M HUBIIYIO — YaCTHBIX ITOBE-
PEHHBIX, KOTOpHIE TTOSIBUINCH B 1874 Tomy.

YacTHbIE MOBEPEHHBIE TOJLKHBI OBUIM BBIIEPKATH
5K3aMeH B Cyjie, ITPpY 3TOM OHU MOTJIM HE MMETh BhICIIIe-
ro ropuauyeckoro oobpasoBanus. JaHHbBIA 3K3aMeH 3a-
YacTyI0 OBLI YMCTO# (hOPMaTBbHOCTHIO, 1 CBUACTEIBCTBO
YaCTHOTO ITOBEPEHHOTO ITOJTyJYaIl BCE OOpaIlaloIInecs
3a 9THM JIIla. MHOTHE TIPEeICTaBUTEIIM COCJIOBHS 9acT-
HBIX TTOBEPEHHBIX CAMBIM CEPhE3HBIM 00Pa30M KOMIIPO-
METUPOBAJIU aIBOKATCKOE COCJIOBUE B 1LIEJIOM.

IIpHcsoKHBIMM  TTOBEpEHHBIMA MO OBITH  JIWIIA,
JIOCTUTIIME 25-JIETHETO BO3pacTa, MMEIOIINE BBICIICE
IOpUANYECKOe 00pa3oBaHUE M S-JIETHUM CTaX CyaeOHOM
MPaKTUKA B KaYECTBE YMHOBHUKA CYICOHOM BIIACTH WJIA
TMOMOIIIHUKA TPUCSKHOTO TTOBEPEHHOrO (XOTSl 3aKOH
MpenycCMaTpuBal HEKOTOPhIe UCKIIOUEHUST U3 3TOr0 00-
1ero npasuia). [ToMmuMo 3TUX yCIOBUiA, aBOKATHI TOJIK-
HBI OBUTH OBITh (PMTHAHCOBO HE3aBUCUMBIMK 1 O€3yKOPH3-
HEHHBIMHU B HPaBCTBEHHOM OTHoIeHNH. OHU HEe MMer
IpaBa COBMEIIATh CBOIO aIBOKATCKYIO ACSITEILHOCTD C TO-
CYIapCTBEHHOM CITy>K00¥, 32 UCKJIIOUEHUEM HeoIllauyuBa-
€MBIX ITOYETHBIX 1 O0IIeCTBEHHBIX JOJDKHOCTEM.

IpucsKkHBIE TIOBEPEHHBIE IPUITMCHIBAICHE K CY-
IIeOHBIM TTajlaTaM, OOpa3OBBIBAIM IIPM KaXIOil IiayiaTe
0CO0YIO KOJUIETUIO M M30Mpain CBoil coBeT. CoBET IIpH-
CSDKHBIX TIOBEPEHHBIX 3aBEIOBaJl BCEMHU JIeIaMHM KOPITO-
pauyy, B TOM YMCJIE pelllaJl BOMPOChl MpUeMa U YBOJIb-
HEHMSI aJBOKaToB. 3allliTa MOIJIa ObITh MpPEAOCTaBIeHA
KaK Ha JIOTOBOPHOI OCHOBE, TaK W MO Ha3HAYEHMIO, YTO
ITOMYEPKUBAJIO €€ POJIb CIIY>KEHUSI OOIIeCTBEHHBIM MHTE-
pecam. IIpm 3TOM ciaeayeT MOMYEPKHYTh, YTO 3alIWTa IO
Ha3HAYCHWIO O0ECIeYnMBaiach MMEHHO IIPUCSTKHBIMMU,
a He YaCTHBIMM TIOBEPEHHBIMU. DTO O3HAYaeT, YTO TO-
CyIapcTBO MPUHUMAJIO Ha ceOsl JOMOJHUTEbHbIE 00sI-
3aHHOCTU IO TPEJOCTaBJICHUIO HEUMYIIUM KBaTudU-
IMPOBAHHOM FOPUINICCKOM ITOMOINM, ITOCKOJIBKY, Kak
OTMEYaJId COBPEMEHHUKM, MHCTUTYT YaCTHBIX ITOBEPECH-
HBIX HE TAPAaHTUPOBAJI «B TOCTATOYHOI CTEIICHN HU IOPH-
JYECKUX TTO3HAHWI, HU HPAaBCTBEHHBIX KA4eCTB, HU He-
3aBMCUMOCTHU YaCTHBIX TTOBEPEHHbIX» [7, ¢. 351]. OTKa3 ot
3allMTHI IO HA3HAYEHUIO He Tomyckacs. HetpyaHo 3ame-
TUTb IPEEMCTBEHHOCTD STHX ITOJIOXKECHMI B COBPEMEHHOM
YTOJIOBHOM ITpOIIeCCe.

B cBs131 ¢ TeM UYTO 3aIIUTHUKOB HE XBaTAJIO IUIST YIOB-
JIETBOPEHUSI HYXJ HaceJeHUs], TIPEACTAaB/ISATh MHTEPEChl
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OOBHMHSIEMBIX MOIJIM ITOMOIIHWKM TIPHUCSIKHBIX ITOBEPEH-
HBIX, O KOTOPBIX YIIOMHUHATA CTaThcsl 354 YcTaBa yromoB-
HOTO CYIOITPOM3BOICTBA; MX CTaTyc (hopMabHO HE OBLI
OnpenesieH, HO MPeAroaraioch, 4YTo 3TO JULA, UMEIOIINe
BbICIIIEE IopranMYeckoe odpazoBaHue. OHM 00s13aHbI ObUTH
HEe TOJIbKO OCYILIECTBJISATH OINMpPENeJeHHOEe KOJIMYECTBO 3a-
IIINAT IO YTOJIOBHBIM JIeJIaM IO IIPUCMOTPOM IIPHUCSIKHOTO
ITOBEPECHHOTO, HO 1 YYacTBOBaTh B HAYIHO-TTPAKTHUCCKIX
KOH(bepEHIINSX, BBICTYIIAaTh C JOKJIATaMHK 10 BOIPOCAM
npaBa. [TOMOIIHUKYU TIPUCSDKHOTO TOBEPEHHOTO MOIIU
OBITh BITOCJIEACTBUY TPUHSATHI B YMCJIO MPUCSTKHBIX. Kak
BUIMM, TEM CaMbIM CO3IABAJICSI IPOOOPa3 HEIHEIITHUX CTa-
JKEpOB 1 TIOMOIITHNKOB aIBOKATOB.

Takum obpaszom, pycckast mopechopMeHHasT amBOKa-
Typa 6a3upoBaach Ha CICIYIOIIMX IIPUHLMIIAX: 1) co-
BMEIIEHME MPaBO3aCTYIMHUYECTBA C CYIeOHBIM ITpeacTa-
BUTEJILCTBOM; 2) OTHOCUTENIbHasI CBOOOA Mpodeccuu;
3) ¢dopMasbHOE OTCYTCTBUE CBSI3M C MarucTpaTypoii;
4) cocioBHAs OpraHM3alMs M OTIACTH AUCLUILIAHAP-
Hasl IOTYMHEHHOCTh CyIaM; 5) IOTOBOPHOE OIIpeeie-
HUE CyMMBI TOHOpapa. YJacThe 3alllMTHUKA JOIycKa-
JIOCh TOJIBKO CO CTaJluU CyIeOHOro pa3doupaTesibCTRa.

ITpuMepHO TiepBbIe 15 JeT CBOEro CyiiecTBOBAaHUS
pycckasl aiBoKaTypa IOCTOSSHHO YYBCTBOBaja HacTO-
pPOXEHHOE K cebe OTHOIIIEHNE KaK CO CTOPOHBI IIpaBH-
TEJIbCTBA, TaK U oOIIecTBa B meioM. OgHAKO ¢ KOHIIA
1879-x TomoB amBokaTypa OYKBaJIbHO ITOTpSICIa OOIIIe-
CTBO MYKECTBEHHBIMH BBICTYIJICHUSIMU B LIEJIOM psilie
MOJUTUYECKMX MpolleccoB. Bo3Huka 1enas miesna
WMEH, KOTOpbI€ OOHBIHE COCTaBJISIOT CJIaBy M TOp-
IOCTh pyccKoit agBokaTtypsl: B. JI. CnacoBuyu (11o mpu-
3HAHMIO COBPEMEHHUKOB, <«KOPOJb» aaBOKATYyphI),
®. H. IIneBako, kusa3b A. U. ¥pycos, I1. A. AnekcaHapos,
H. B. Cracos, K. K. ApcenbeB 1 MHorue apyrue. Mx
sipKue, o0pa3Hble CyAeOHbIe peur OBICTPO CTalu sIBje-
HUEM He TOJIbKO CyNeOHOM XXU3HU, HO U XU3HU 0011ie-
cTBeHHOM. OHU U IO CUX ITOP CIIy>KaT 00pas3iaMu cyaeo-
HOTO OpaTOPCKOTO UCKYCCTBA.

B mocenytoniye Tompl IpaBUTEIBCTBO 1IapcKoii Poc-
CUM HEOIHOKPATHO CO3[1aBajio pa3HOro poja KOMUCCUU
10 TIEPECMOTPY CYIEOHBIX YCTAaBOB, B TOM YMCJIE ITPaBUJI,
KacalollMxcsl PO M OpraHu3alluv aaBOKaTyphl. 3a-
KOHOMATEJIbCTBO, OCOOCHHO PETYIMPYIOIIee IeSITeIIb-
HOCTh YaCTHBIX ITOBEPCHHBIX, OBIJI0O HECOBEPIICHHBIM,
KOJIMYECTBO MPUCSKHBIX ITPOBEPEHHBIX — HETOCTATOU-
HBIM, a UX pacnpeaeaeHue no tTepputopun Poccuiickoi
WMITEpUH — HepaBHOMEPHBIM. OTHAKO OCHOBBI ICSTEIIb-
HOCTH agBOKATyphl OCTABaJIMCh HEM3MEHHBIMU BIUIOTH
1o ocenn 1917 roma.

[Mpuiennme K BIacTH OOJNBIICBUKY, HECKOTOPHIE M3
KOTOPBIX CaMHM paHee IIPaKTUKOBAJIM B KAa4eCTBE ajl-
BokatoB (I1. KpacukoB, H. Kpectunckmii, I1. Cryuka,
. Kypckuit, na u B. JlenuH 6b11 1,5 roga moMOIIHUKOM
MpUCSKHOTO TMoBepeHHoro B . Camape), mpeKpacHo
OCO3HABAJIM OTIACHOCTH aIBOKATYPHI JIJIsI HOBOTO PEXKM-
Ma. B ompenmeneHHBIX Kpyrax (IIperMMYIIECTBEHHO IIPO-
KyPOPCKO-CJICICTBEHHBIX) 1O CHX IO BEChMa ITOITYJISIP-
HO cieaymollee BoickasbiBaHue B. JleHuHa: «AnBokata
Hazmo GpaTh €XKOBBIMU pyKaBUIIAMH, CTABUTh B OCaTHOE
MOJIOXEHUE, MO0 3Ta UHTEJJIUTEHTCKAsl CBOJIOYb YacTo

nmacKygHM4aeT...» [8, ¢. 171]. He ciy4aiiHo 4yTh mo3xe A.
BbnmmHCKMIT Ha30BeT agBOKATypy «CaMbIM SIPBIM KOH-
TPPEBOIIOLIMOHHBIM cOclioBUEM» [5, ¢. 62]. Beaencrsue
3TOTO MEePBBIM Xe 3aKOHOIATEIbHBIM aKTOM O cyne — Jle-
kpetoM o cyae Ne 1 ot 22 Hos16ps 1917 roma — agBokaTypa
ObLIa pacIlyllieHa, a TakxKe ObUIO OOBSBIEHO, UTO «KaX-
DBl 9eJIOBEK MOXET BBICTYIaTh B KauecCTBE alBOKaTa,
IOKa y HEero MMeeTcsl TpaBWIbHOE co3HaHMWe». Hemb3s
HE OTMETUTD, YTO aJBOKATHI TI0 BCEil CTpaHE OTKA3aJIiCh
MOAYMHSITECS 3TOMY ACKPETY, YKa3aB, 9TO OH MCXOIUT
OT OpraHM3alluy, He SIBJISIOIIEHCST 3aKOHHOW BJIACThIO,
U TIPOIOJIKAJIU, TTOKa OBLIO BOBMOXHO, CBOIO ITpodeccu-
OHAJIbHYIO JACSITCIIBHOCTD.

IMosznree Jexperom o cyme Ne 2 or 07.03.1918 mipn
MECTHBIX COBETaX pabO4YMX M KPECThIHCKMX ICIyTaTOB
YUPEXKIAIUCh KOJJIETUM ITPaBO3ACTYITHUKOB, KOTOpPbIE
JOJIKHBI OBIT OCYIECTBIISITh KAK OOBUHEHME, TaK U 3a-
Ty B cyae. OTOOp JIMIL B 3TU KOJJIETUH OCYIIECTBIISUICS
CaMMM COBETOM, ITO3TOMY TyIIa ITOIAaIaIn TOJIbKO T€, KTO
ITOJIb30BAJICST JOBepHeM HOBOM Biacth. He 3pst Koiie-
TUU TIPaBO3aCTYITHUKOB HE ITOJIH30BAIMCH B HAPOIE T10-
myJisipHocThio. MccienoBaresii OTMEYAlOT, YTO B 3TOT
MeproJ rpaxkaaHe penko o0pallaIuch K 4ieHaM TaKuX
KOJUIETHIA, TTOCKOJIBKY OHU, T10 CYIIIECTBY, SIBJISUTUCH KOJI-
JISTUSIMU OOBUHUTEJICH 1 TIPSOITOYNTATIN agBOKATOB <«U3
OBpIBIINX> |9, C. 3.

ITpunstoe 30 HostOpst 1918 roma ITonoxenue o Ha-
DOOHOM Cy/e YYpemwio B3aMeH KOJUIeTMii IpaBo3a-
CTYITHUKOB KOJIJIETUM OOBWHUTENIECH, 3alUTHUKOB W
MpeACTaBUTEIell CTOPOH B TpaXkKIaHCKOM IIpolecce.
ITpu 5TOM WIeHBI HOBBIX KOJUICTHI CTAHOBUJIACH TOCY-
JTApCTBEHHBIMU CIIYKAIIMMK, Ha3HAYaeMbIMU MECTHBI-
MM COBETaMM, pabOTAIOIIMMM 3a OKJIam. [paxkmaHam 3a-
Mpenajsoch BLIOUPATh aaBOKAaTa M 00pAIaThCs K HEMY
JIMYHO, OHU TMOJABAJIM 3asIBJICHUE B KOJUIETHIO WJIM CYI,
KOTOpBIE M Ha3HAYaJIM 110 JeJTy JTI000ro ajBoKara 1o ux
ycMoTpeHmto. TakuM 006pa3oM, ToCyaapCcTBO IIPHOOPETO
ITOJTHYIO BO3MOXHOCTD BIIMSITH Ha JIEJIO eIlle JO Hadaja
ero paccMmorpeHms. B 1920 romy mpexXHue KOJUIEIHU
OBUTM JTUKBUAMPOBAHBI, a JJIsI MIPEICTaBJICHUS HHTEPE-
COB TpaXIaH B Cyle BBeleHa oO0si3aTesbHasl TPymoBast
TMOBUHHOCTD IIJIT BCEX IOPUCTOB, pabOTaBIINX B TOCYy-
JTapCTBEHHBIX WJIN YaCTHBIX YUPEXKICHUAX, KOTOPHIC TTe-
PUOOMYECKY TIPUBIICKAINCH IJIsSI 9TOr0. ATBOKaTypa Kak
Koprmopalusi 1pocheCCHOHATBHBIX 3allUTHUKOB ObLIa
JIMKBUIVPOBaHa.

OpHako crnycts aBa roga — 5 vtons 1922 rona — Hap-
komat toctutiui PCOCP yreepnun [MomoxeHnue o Koi-
JIETWH 3AIIMTHUKOB. DTU KOJUIETUN 00Pa30BBIBAJIUCH TIPHU
IryOepHCKUX OTAe/IaX IOCTULINH, a TI03IHee — IIPH TyOepH-
ckux cymax. VX mepBbIil COCTaB yTBEpKIAICS TyOepH-
CKUM MCITOJIKOMOM ITO MPEACTaBIEHUIO OT/e/Ia IOCTULIN,
B JaJIbHEHIIIEM TMpUEM B YICHBI TPOM3BOIMIICI CaMOM
KOJUIETUEH, OTHAKO MCIOIKOMY MPEAOCTABIISLIOCH MTPaBo
OTBOJIA JIIOOOTO HOBOTO WICHA KOJIIETUI. PyKOBOIMII KO-
JITHE TIPEe3UIUyM, PEIIaBIINIA BCE €€ BOIPOCHI, B TOM
YyIcyIe UMEIONTNI TIPaBo HajlaraTh MUCIATLTAHAPHEIC B3bI-
CKaHMsI Ha aIBOKATOB. BOJIBIIEBUKY OCYIIECTBIISLIU T1O-
CTOSTHHBI KOHTPOJIb 32 KAJpPOBBIM COCTABOM KOJIIETHIA
3AIMTHUKOB ¥ UX AEITEIbHOCTBIO, U Y€TO B MX COCTaB
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00s13aTeJTbHO BBOIVJIMCH YIEHBI IMAPTUHM, KOTOPHIE, Kak
MPaBWIO, aJBOKATCKYIO NESITEJIbHOCTh HE OCYIIECCTBIIS-
JIM, HO 3aHMMAJIA BCE€ PYKOBOJSIIINE ITOCTHI B KOJUICTHSIX.
IMonoxenue 1922 roma He ycTaHABIMBAJIO KaKOTO-IHOO
00pa3oBaTeIbHOTO 1ICH3a 1T BCTYIUICHUS B WICHBI KOJI-
Jieruy. bbuta BBeeHa Takasi opraHu3alMoHHast (hopMa Jie-
SITEJILHOCTU KOJUIETUH, KaK IopuandecKasi KOHCYJIBTals.

B 1926 rony ITonoxenue o cymoyctpoiictse PCOCP
YUPEANIO 33 KOJICTUSIMU 3aIIUTHUKOB HETIOCPEICTBEH -
HBIIT HAI30p M PYKOBOACTBO CO CTOPOHBI TYOSPHCKHX U
OKPYXKHBIX CYIOB, a B 1928 romy TiM cymam OBLIO TIpe-
JOCTaBJIEHO MPaBO YCTaHABAMUBAThH IPEACTIbHOE YMCIO
YJIEHOB KOJIJIETUI 3aIlIUTHUKOB.

16 aBrycra 1939 ronma CoBHapkom CCCP yrBepaun
IMonoxenue 06 anBokatype CCCP, koTopoe B cBoeii oc-
HOBE OIIPEAEIIO (POPMBI CYIIIECTBOBAHUS aIBOKATYPBI
BIUIOTH 10 2002 roma.

B cOOTBeTCTBUM C 3TUM ITOJIOKEHUEM IEHCTBOBAIN
00J1aCTHBIE, KpaeBble 1 PECITyOJIMKAHCKUE KOJIJICTUU ajl-
BokaToB. OOI1Iee PYKOBOACTBO MX JESTEIbHOCTBIO OCY-
mectBisii HKKO CCCP, umeBmmii npaBo oTBoma KaH-
mumaTyp. HemocpeacTBeHHOE PYKOBOACTBO KOJIICTHCH
OCYIIECTBIISUT BBIOOPHBIN TIpe3uauyM. YieHaMu KoJIie-
TMW MOTJIV OBITH JIMIIA C BBICIIVM WM CPEIHUM 00pa3o-
BaHUEM, TOCJIeIHIE — IIPU YCJIOBMM CTaxa paboTa B op-
raHax I0CTUIIMY He MEeHee Toja.

3aHUMATBCSI aTBOKATCKON IESITEILHOCTHIO MOTIIH
TOJIBKO WICHBI KOJUIETUU 1 TOJIBKO Yepe3 I0PUINICCKYIO
KOHCYJIBTalNI0. 3aBEAYIOIMNE IOPUINICCKIX KOHCYIThb-
TalMil Ha3HAYaJIuCh MPE3UAUYMOM KOJUIETMU aaBOKa-
TOB U OBUIM MOJOTYETHBI TOJILKO €MY, a HE YIeHaM KOH-
CyJIbTalIMU.

B mepron cTaamHCKMX perpeccuii posib amgBOKAaTOB
B YTOJIOBHOM IIpoOIlecce ObLIa MPAaKTUICCKHM CBEIEHa K
HYJIIO. YYacTBYSI B MOJUTAYCCKUX IIPOIIECCAX, alBOKATHI
HE MOIJIA OTKPBITO BBICKA3bIBATh COOCTBEHHOM MO3UITNN
M, KaK MPaBUJIO, HE PUCKOBAIN YTBEPKAATh O HEBHHO-
BHOCTH NMOA3AIIUTHBIX. BeIpaxkaTh CBOe MHEHME aIBOKA-
THI MOTJIM JIUIITH B TPAsKIAHCKOM CYIOIIPOM3BOJICTBE.

B snoxy H. C. XpyiieBa Ha BojHe OomnpeaesieHHON -
Oepanuzaliiy O01IeCTBa ObLIU CHENaHbI MOIBITKA BEPHYTh
aJIBOKaType €e UCTUHHOE MpeJHa3HAuYeHUe, YeMy CIIoCo0-
CTBOB&JIO MpUHSTHE HOBOro IlosoxxeHusi 06 agBokatype
PCOCP (1962 ). C aT0ro BpeMeH! B IOPUAMIECKOI JIM-
TepaType BCE Yallle CTaJ TOBOPHUTH O TIO3UTUBHOM POJIA
KaK aTBOKATYpPHI B IIEJIOM, TaK M aABOKATOB, YIACTBYIOIINX
B VIOJIOBHBIX JejlaX B KadeCTBE 3aIMTHUKOB. OCHOBBI
yrojioBHoro cyaorpou3sBoiactBa Coroza CCP 1 coro3HbIX
pecnyoavK, NpyuHSThie 25 nekabps 1958 roga, morycTuau
aJiBOKaTa K y4acTMIO B YTOJIOBHOM MpOIeCCe C MOMEHTa
00BSIBJICHUSI OOBMHSIEMOMY 00 OKOHYAHUU MpPeaBapUTe]Ib-
HOTO CJICICTBHS, a 10 JejIaM HECOBEPIICHHOJICTHHX, a TaK-
K€ JIMII, KOTOPBIC B CHJIY TICHXUYECKMX I (PU3NICCKIX
HEIOCTaTKOB HE MOIYT CaMOCTOSITEJIbHO OCYILECTBIISITH
MPaBO Ha 3allUTY, JaXe C MOMEHTA TPEIbsIBICHNST OOBH-
HEHUSI, YTO 1aBajJI0 OCHOBAHUSI CUMTATh 3allIMTHUKA CAMO-
CTOSITEJTEHBIM CYOBEKTOM YTOJIOBHOTO TIpoIiecca, O0JICUeH-
HBIM TIPOLIECCYaTbHBIMU TIpaBaMU U o0s3aHHOCTSIMA [ 10,
¢. 289—297]. B10 6BUT IPOPHIB, OAHAKO IO-TIPEKHEMY TO-
CyIapCTBEHHOE PYKOBOJACTBO aJBOKATypOil HE MO3BOJIAJIO
pean30BaTh BaXKHEWINIWIA U3 MPUHIIUAIIOB €€ HesITeIIb-

HOCTHU — HE3aBUCUMOCTb, OOLIECTBEHHBIH, a He rocyaap-
CTBEHHBII cTaTyc agBokaryphl. I1pu atom B TTonoxeHuu
1962 roma cyllecTBEeHHbINM KpeH ObLI CAeIaH Ha O0s3aH-
HOCTH KaXJIOTO aaBOKaTa OKAa3hIBaTh IOPUINICCKYIO ITO-
MOIIb HE TOJBKO TIpaxkmaHaM, HO M TOCYTapCTBEHHBIM
NPeAnpUATUSIM, OpraHU3alMsM, COBX03aM U KOJIXO3aM.
Takum 06pa3zoM, aiBOKATHI 110 CYIIECTBY CTAHOBUJIUCH I'0O-
CyIapCTBEHHBIMU IOPUCKOHCYIBTaMU, CyIeOHOe MpeAcTa-
BUTEJIBCTBO OCTABAIIOCH HA TIepH(EPUN NX IEATCITBHOCTH.

Cnenyiolnii 3Tar pa3BUTHSI POCCUICKOIM amBOKAaTy-
phI cBs3aH ¢ npuHsaTreM Koncturyiuu CCCP 1977 rona,
Mocie Yero mocjeaoBajo BBeACHUE B JAeicCTBUE 3aKOHa
CCCP ot 30 Hos10pst 1979 rona «O6 anBokatype B CCCP»
n Tlonoxenns o6 agsokatype PCOCP or 20 HosiOpst
1980 roma. Kakux-mbo NpUHUIMIMAILHBIX U3MEHEHMIA
B OPraHU3aLMIO W JCSITEILHOCTh amIBOKATYPHI 3TH aKTHI
HE TPUBHEC/IA, OTHAKO OHM 3aKPEIIM TpeOOBaHME O
HaJIMYMM BBICLIETO IOPUAMYECKOTO O0pa30oBaHMSI Kak
00513aTeIbHOTO YCJIOBUS JJISI BCTYIUJIEHUSI B KOJLJIETUIO
agBokaToB. OOllee PYyKOBOACTBO aJBOKATypoOil OBLIO
BO310XeHO Ha COBETBHI HAPOIHBIX JACITYTATOB U MX HC-
IIOJTHUTENIbHBIE OpraHbl KaK HEMOCPEICTBEHHO, TaK
W 4epe3 OpraHbl IOCTULINK. MUHUCTEPCTBO IOCTUIINU
PCOCP u ero opraHbel Ha MeCTaX KOHTPOJIMPOBAIU
cobntoneHue aaBokataMu 3akoHopaTesbcTBa CCCP u
PCOCP, uznaBasm MHCTPYKLIIMM M METOAMYECKUE pe-
KOMEHIAIUHN TSI KOJJIETHiA amBOKaTOB. MUHHUCTEPCTBO
IOCTUIIMM, MECTHBIC OPTaHbl FOCTUIIMM, a TaKXKe MC-
ITOJIKOMBI OOJIACTHBIX, KPAacBbIX COBETOB MOIJIM IIPH-
OCTaHaBJIMBaTh JIO0OE HE COOTBETCTBYIOLIEE, IO MX
MHEHMIO, 3aKOHOMATEJbCTBY pellleHUe 00Ilero codopa-
HUs (KOH(EpPEeHIIMU) UM TMOCTAaHOBJIECHUE MPEe3Uany-
Ma KoJjuieruu agBokaroB. Takum o6pasom, IonoxeHue
1980 roma, KaK W mpexie, TOIYCKalo HEIIOCPEICTBEH-
HOE BMEIIATEILCTBO TOCYTAPCTBEHHBIX OPraHOB B Jie-
SITEJIbHOCTb aJBOKATCKUX oOObenuHeHuii. MHCTpyK-
UMM MMHUCTEPCTBA IOCTULIMU KOHTPOJUPOBAIUCH
Jaxe pa3Mepbl Kak roHOpapa 3a BeeHHEe KOHKPETHOIO
IeJia, TaK M OOIIMIT MECSTYHBIN JOXOMI KaxKIOro agBoKaTa
(B kpymHBIX Toponax — He 6oiee 300 py6ieit), mosaToMy
OOBIYHOI1 cTaJIa ITpaKTHKa Iepeaadr TOHOPApOB KIIMEH-
TaMU afBoKaTaM, MUHY$ Kaccy. DTU orpaHUYeHUsI ObLIU
CHATHI TOJIbKO B 1988 rony [11, c. 34—41].

IMonoxenne 06 ampokatype PCD®CP 1980 roma
dopmanbHO neiicrBoBano go 1 mrong 2002 roma, Kor-
nma Berynui B cuty PenepanabHbiil 3akoH «O0 amgBo-
KATCKOM OesSITeIbHOCTA M aaBokatrype B Poccuiickoit
®enepanun» ot 31 mag 2002 roma, HeiCTBYIOIIWIA B
HacTosiiee BpeMs. [IpuHsATME HOBOTO 3aKOHa OBLIO
00YCJIOBJIEHO KOPEHHBIMU MNPeoOpa3OoBaHUSIMU POC-
CHIICKOTO OOIIEeCTBa, BBI3BABIIMMM POCT CIIpoca Ha
KBATM(UIIIPOBAHHYIO TIPABOBYIO MIOMOIIb, M TIOTPEO-
HOCTSIMHU 3(POEKTUBHOM 3aIIUTHI IIpaB 1 CBOOOI YeI0-
Beka. 3HaMeHaTeJbHO TO, YTO MIPUHSITUE 3TOI0 3aKOHA
COBIAJIO C BCTYIUIEHUEM B JEWCTBUE HOBOI'O YTOJIOB-
Ho-mpoleccyaabHoro kojaekca Poccum, 3akpenuB-
IIeTO 3aIUTy IIpaB M CBOOOI YeIO0BEeKa HAa3HAYCHHEM
YTOJIOBHOTO cymompou3BoacTBa. OOBbeKTUBHAS HeE-
00XOIMMOCTb pe(OPMUPOBAHUS CUCTEMBI YTOJIOBHOM
IOCTULIMK OOYCIOBMJIA U HOBBIE MPEACTaBAECHUS O POJIU
aJBOKATyphl B 00OIIIECTBE U TOCYIapCTBeE.
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ESSAY ON THE DEVELOPMENT OF THE BAR IN RUSSIA

The article examines the historical trends of the development of the Bar in Russia. The
way of formation and development of a professional lawyer's representation from the origins
of representation in the domestic legal process in the 15th century is traced, and up to the
adoption of the current Russian law on advocacy in 2002. Complex and generally contradictory
relationship between the state and legal profession throughout its existence is shown. Special
attention is paid to the «golden age» of the Russian advocacy, which began after the Great
Judicial Reform of Emperor Alexander II and lasted only half a century. In this connection,
both the institution of sworn attorneys and the institute of private attorneys introduced later
and causing a lot of criticism were subjected to analysis. Further, the thorny path of legal
profession during the Soviet period of state and law from the Decree on Court No. 1 to the
Regulation on the Bar of the RSFSR of 1980 is traced. The adoption of the current Federal Law
«On Advocacy» in 2002 was due to radical changes in Russian society, which led to an increase
in the demand for qualified legal assistance and the needs for effective protection of human
rights and freedoms.

Key words: representation, advocacy, lawyer, historical development, inquisition
process, adversarial process, judicial reform, Soviet period.
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YT'OJIOBHBIN TTPOIIECC
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CIIEOJOBATEJD B IIOCTCOBETCKOM YT'OJIOBHOM ITPOLIECCE

Cratbs TTOCBSIIIeHA Pa3BUTHIO 3aKOHOAATEIbCTBA O JOCYICOHOM ITPOM3BOACTBE T10
YTOJIOBHBIM IIeJlaM B TIOCTCOBETCKHMX CTpaHaX. PaccMOTpeHBI M3MEHEHMS B IIpaBax 3a-
IIATHI HAa TIPEeIBApUTEIBHOM PacCciIeTOBaHUM 3TUX CTpaH. YKa3aHO Ha OTCYTCTBUE CBSI3H
MEXIy TeUCTBUSIMM CyNeOHOTO CIeI0BaTelsI U COCTSI3aTeIbHOCThIO MPeaBAPUTEIbHOTO
paccienoBaHusi. [1poBeleH CpaBHUTEIBHBIN aHaW3 MCTOPUYCCKUX W COBPEMEHHBIX
dopM ygacTus CIeOCTBEHHBIX CYIe B YTOJOBHOM IIpollecce. YCTAaHOBIJICHBI OOIIME
TEHICHIINYM Pa3BUTHS 3aKOHOMATEJIBCTBA IIOCTCOBETCKMX CTpaH. JJaHBI peKOMeHIAIINN

1O YJIYUIICHUIO 3aKOHOAATC/ILCTBA.

Karouesnte caosa: 3aKkoHHAS TIpolieaypa, peopMbl, THKBU3UIITMOHHAS MOIECIb, T0-
KazaTeJIbCTBa, PeOpraHM3aIus MPeaIBapUTEIbHOM IIPOIIeAYyPHI, paccileI0BaHNE, CYI.

CylllecTBeHHOI 3amavyeil COBpeMEHHOIO 3Tara pe-
(opMHMpPOBaHUST YTOJIOBHOTO TIpoliecca SIBJISIETCST OIpe-
JeJIeHUe POJIM Y 3HAYeHMsl CJIeOBaTeNsl B JOCYcOHOM
npou3sBoicTBe. HecMoTpst Ha KopeHHOe mpeodpa3oBaHue
CTPYKTYpHI TPEIBAPUTEIBHOIO CIAEICTBUSI — OTpaHU-
YeHMe MPOKYPOPCKOTO Haa30pa, BBEAECHUE MMEIOLIETO
IIUPOKKE TMOTHOMOYHUS PYKOBOIUTENS CJEACTBEHHOTO
opraHa, — OCTaJIMCh aKTyaJbHbIMU MPETEH3UU K CBOM-
CTBEHHO JaHHOMY IIPaBOBOMY MHCTUTYTY MHKBU3UIIH -
OHHOCTH.

XoTs 3aKOH Hae/sieT CTOPOHY 3alllUThl IITMPOKH-
MM TIpaBaMM IO OINPOBEPXKEHUIO MM CMSITYEHUI0 00-
BUHEHUS, X peau3alvsi CBOOUTCI K aIpeCOBAHHBIM
opraHaM YroJOBHOTO IIpecjieqoBaHMUs XoJaTaiicTBam
u Xanob6am. Tak, B yCIOBMSIX NEWCTBYIOIIEH CHCTEMBbI
YroJIoBHOTO npoluecca Poccuu He cMoriu ctath 3¢ dex-
THBHBIM CPEICTBOM 3aIllMThI ITOJITHOMOYMS 3aIlMTHUKA
Mo cobupaHuio gokaszareibCcTB (4. 3 cT. 86 YIIK PD).
Bo MHOrom 3T0 OOBSICHSIETCSI TEM OOCTOSITEJILCTBOM,
YTO pellleHue O TPUOOIIEHNN COOPAHHBIX 3alIIUTHUKOM
MaTepuajioB IMPUHUMAET MPOTUBOCTOSIIASL €My CTO-
poHa oOBuHeHus1. Cileayer OTMETMTh, YTO aHaJIOrM4-
HbIE POCCHICKUM CITOCOOBI COOMpPAHUS HOKA3aTeIbCTB
MPEAYCMOTPEHBI YTOJIOBHO-IIPOIIECCYaIbHBIM 3aKOHO-
nareabcTBOM Pecriyonuku Cepous (ct. 301 YIIK PC).
B cepGcKkoil TeopuM YroJIOBHOTO Ipoliecca OHU TaKKe
KPUTHUKYIOTCSI B CBSI3M C HEPABEHCTBOM 3alllUThl U 00-
BUHEHMS, MCKJIIOYAIONIUM peaJlbHOe HCIOJIb30BaHUE
MOJIyYEHHBIX J0Ka3aTeabCTB [1—3].

IIpaBo mMmomo3peBaeMoOro MNpeACTaBISATh «CPENCTBA
JOKa3bIBaHUS» 3aKpernieHo mm. 13 4. 2 ct. 64 VIIK
MonnoBbl; aHAJIOTUYHbBIE TIpaBa UMEET TaKKe OOBUHSI -

* © CasenbeB K. A., 2018

eMBbIii, ToncyauMebiit (. 15 4. 2 ct. 66 YIIK MonmoBbr)
u 3amMTHUK (. 5 4. 1 ct. 68 YIIK Monnosbr). Xots
YTOJIOBHO-TIPOLIECCYyalIbHOE 3aKOHOMaTeIbcTBO Mosnja-
BUM HE COAEPXMUT yKa3aHWUsl Ha CHelUabHbIE CIIOCO-
OBl MOJYYEeHUS 10Ka3aTeJbCTB 3alllUTON, B OTCYTCTBUE
Yy 3THUX JIMI] BJAACTHBIX IMOJHOMOYUI OHU HE MOTYT Cy-
LIECTBEHHO OTJIMYAThCS OT MPELyCMOTPEHHBIX POCCUIA-
CKMM YTOJIOBHO-TIPOLIECCYAIbHBIM ITPABOM.

3allUTHUK OCYIIECTBIISIET MEPhI 10 COOMPaHUIO 10-
Ka3aTeJbCTB IJI1 BBISICHEHMSI BOIPOCOB, CBSI3aHHBIX C
OCYILIECTBJICHMEM 3alllUThl IOJ03PEBaeMOro WM 00-
BUHsIeMoOro, U B AzepbaiimkaHe (cT. 92.9.9. YIIK Aszep-
OatigkaHa). [1pu aTOM eciii yroJloBHOE MpecieoBaHue
MPOBOJUTCS B MOPSIIKE YACTHOTO OOBUHEHNSI, OH OMpa-
IIXBAET C ATOH LEAbl0 DUMYECKUX U IOPUANYECKUX
JIMIL ¢ MX COTJIacus, a Takke Ha OCHOBE JOroBopa Io-
JlyyaeT 3aKJIIoUeHue SKCIepTa U y3HaeT MHEHUE cIie-
nuanucra. Tem He MeHee 00 OTHOIIEHUU MPAKTUKOB K
JAHHOW TPaBOBOW HOpPME KOCBEHHO CBUIETEIbCTBYET
ct. 33.4 VIIK AsepOaiimkaHa, 3amnpelnaroiias Ipen-
B34TO€ OTHOILIEHUE CyJel U MPUCSXKHBIX 3acenareseit K
JI0OKa3aTeJbCTBaM M MHBIM MaTepuajiaM, MpugaHue of-
HUM M3 HUX OOJIBIIIETO WM MEHBIIETO [0 CPaBHEHUIO C
JPYTMMU 3HAYEHUS 10 UCCIIeNOBaHus B IIpeeiax cyuie-
CTBYIOIIIEN TTPaBOBOM MPOLIEAYPHI.

Hopwmpl, ycTaHaBIuBaronde mpapa 3aliMThl 10 CO-
OVpaHUIO U MPEICTABIECHUIO J0KA3aTEeIbCTB, CYLIECTBY-
10T Takxke B Kazaxcrane (4. 3 ct. 125 YIIK) u benapycu
(4. 4 ct. 24 VIIK).

Bosiee kaTeropnyHoO B 3TOM YaCTH 3aKOHOJAATEIHCTBO
Ipy3uu. O6BUHSIEMbI1 TaM BIIpaBe JTUYHO WJIH C alBOKa-
TOM COOMpaTh 10Ka3aTeIbCTBA, UMEIOIINE PABHYIO CIITY

Casenves Koncmanmun Anamonvesuu (konsave7@gmail.com), Kadeapa yroaoBHOTO Mpoliecca U KpUMUHaTUCTHKY, Camap-
CKUIT HAIIMOHAJIBHBIN UCCIIeNoBaTeIbcKnit yHuBepcuTeT mMeHu akanemuka C. I1. Koponesa, 443086, Poccuiickas ®emepanus,

r. Camapa, MockoBckoe 11occe, 34.
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C I0KAa3aTeIbCTBAMU 0OBMHEHHMS. CBEpX 3TOTO, €CJIH JIJIST
MOJTYYEHMST J0KA3aTEIbCTB HEOOXOMNUMEBI CJIeICTBEHHbBIE
WK TIpOLieCCYalbHbIC TEHUCTBUS — OOBUHSIEMBIN BIIpa-
Be BTaifHe OT OOBMHEHUS ITPOCUTH 00 MX MPOM3BOJICTBE
cynblo o Mecty pacciaenoBaHus (ct. 39 YIIK Ipysun),
KOTOPBII JOJKEH Ha3HAYUTH JJISI TOTO IPYroro CIIea0-
Baresist. [Ipy 3TOM B JIFOOOM 3asIBICHHOM XOAaTaiicTBe
MOXET OBITh OTKa3aHO, €CJIM OHO HAIIPaBJICHO Ha 3aTs-
TMBaHWE YIOJOBHOIO Ipoliecca WA BOCIIPENSITCTBOBA-
Hue emy (4. 1 ct. 94 VIIK Ipy3un).

HecMoTps Ha TpaAULIMOHHOCTD YITOMSTHYTBIX HOPM
IJIST  YTOJIOBHO-TIPOLIECCYAJIBHOTO 3aKOHA IOCTCO-
BETCKUX CTpaH, UX 3G GEeKTUBHOCTh HE3HAUYMTEIbHA.
3amuTe MNpeaocTaBiIeHbl CIIOCOObI CcOOUpaHMsT O0-
Ka3aTeJIbCTB, KOTOphbIE HE OCHOBAaHBI Ha YrOJOBHO-
MPOIECCYATbHBIX IMPaBOOTHOIICHMSIX. 3alllUTHUK HE
BIIpaBe TpeOOBaTh MPEIOCTaBICHUS €My CBeICHUI TN
MaTepuajioB — OIPOC OH MPOBOIMT TOJBKO C COIIACHS
OIPANINBAEMOTO JINIIA; B MHTEPECYIOIINE €ro MoMeIle-
HUS BIIpaBe MOITACTh TOJBKO C pa3pelIeHUsT COOCTBEH-
HYKa; CIIPaBKU OT OPTaHMU3aIMil ITOJIyYaeT TOJIbKO P
OTCYTCTBUM B HUX OXpaHSIEeMOM 3aKOHOM TaliHbI. OTKa3
OT TIPEIOCTABICHNSI 3aIIUTHUKY MH(POPMAIIU HE BIIe-
YeT KaKOM-JTM0O0 OTBETCTBEHHOCTHM. MOXHO KOHCTa-
TUPOBATh, YTO BCEMM IPEIYCMOTPEHHBIMH 3aKOHOM
cpenctBamu (4. 3 ¢T. 86 YIIK P®) crrocobGeH BOCIIONb-
30BaThCsI JTI0O0M TPpakJaHUH — HUKTO HE 3aIPETUT EMY
OeceoBaTh C JIIOOBIM JIUIIOM, KOTOPOE MPOTUB 3TOTO
He BO3paxkaeT, MJIM ITOCETUTh €ro XIIHUIIE.

OmHaKo M B clIydae IOJYYeHUsT BasKHOM TS 3ally-
Thl UH(POPMALIMU BO3HUKAIOT MpoOieMbl. JleruTumusa-
LIMsI MaTePHUAJIOB 3allUThI IIPOM3BOIUTCS CleIOBaTEIeM
WM JO3HaBaTeJIeM IyTeM MPHOOIIEHUS UX K MaTepua-
JIaM JieJla M BBIHECEHUS IIPOIIECCYaIbHOTO pElIeHUs O
MPU3HAHUU JOKa3aTeIbCTBOM. XOTSI 3TU JOJKHOCTHbBIE
JINIIa U 00sI3aHBI YIOBJICTBOPUTH XOJATAMCTBA 3alUT-
HWKa B IIPUOOIICHUY K MaTepHayiaM YrOJOBHOTO [Iejia
JI0Ka3aTeJbCTB, UMEIOLIUX 3HaueHue 11 aena (. 2.2.
cT. 159 VIIK P®), oueHKa 3HaYeHUs O0KAa3aTeIbCTBA
MPOM3BOINUTCS C TOUYKHU 3peHUsI 0OBUHEHMS. TeM caMbIM
OpraHbl MpPeIBapHUTEIBHOTO PacCleIOBAHUS MOJYJalOT
BO3MOXKHOCTB OTCESITh YacTh JJOKA3aTeJIbCTB 3aIUTHI.

ITpoGieMbl coOMpaHUsT W TIPEACTaBICHUST TOKa3a-
TEJBCTB 3alIUTONM Ha IPeABAPUTEIHLHOM pacclieqoBa-
HUU B TIOCTCOBETCKMX CTpaHaX — HE €AWHCTBCHHAsI, HO
O4YEHbB sIpKask CTPYKTypHas npobiema. JJTMTeTbHOCTh ee
CYIIECTBOBAaHMS M PACIPOCTPAaHEHHOCTh HA TEPPUTO-
PYMM MHOTHMX CTpaH CMEIIAHHOTO TUIIA YTOJIOBHOTO MPO-
Iecca CBUAETEIBCTBYIOT O HEpa3pelIMMOCTH TaHHOTO
BOIIpOCAa B paMKaX CYIIECTBYIOLIEH MapamguIMbl JOCY-
JIeGHOTO IMTPOU3BOACTBA.

OTaeNbHbIE aBTOPHI BUAAT BBIXOJ B OTpaHWYCHHOMN
KOHBEPTECHIIMM aHTJI0O-CAKCOHCKOM M KOHTUHEHTAIb-
Ho#t ¢hopM mocyaeOHoro rnpousBoacTBa [4, p. 48], To
€CTh PO3BICKHBIX M COCTSI3aTEeJIbHBIX Hadayl CydOIpO-
n3BoacTBa. I1o MX MHEHUIO, 3TO MO3BOJIMIIO ObI COSITH-
HUTH TOCTVIXEHNE OOBEKTUBHOM MCTHHEI M HaleJIeHUE
CTOPOH IIMPOKMMU TMpaBaMU. DTO MPEICTaBIISICTCS
MaJIOBEPOSITHBIM — KaK IMOKa3bIBaeT UCTOPUS, HUKAKHE

npasuia favor defense (6aronpusiTCTBOBaHMS 3alUTE)
U COCTSI3aTeJIbHbIC 2JIEMEHThI HE TTO3BOJISIT MPEOA0JIETh
UMEIOIMeCs Y CJIeAoBaTeNsl BJACTHbIE MOJHOMOYMS.
C npyroit croponsl, B.1. Camapun u B.B. Jlyiuk npa-
BWIbHO OTMEYAIOT, YTO CMENIaHHAs MOJEJIb YTOJIOBHOIO
Mpolecca MOXET B pa3HbIX MPOIOPLUIX CONEPXKATh 00-
BUHUTENbHBIN WY COCTSI3aTeNIbHBIN YKIIOH [3, c. 24—25];
TeM He MeHee MHKBU3MILIMOHHBIN XapaKTep IMpenBapu-
TEJILHOTO paccyieoOBaHUS HE UCKJTIOYAET MOSIBJICHUS Y
MOJI03PEeBaeMOTO peaibHOIo IpaBa Ha 3allUTY, KBUHT-
3CCEHIMEeN KOTOPOro SIBJISIETCS MOIMYCK 3allMTHHUKA
Ha caMbIX paHHUMX 3Tarax. [10JHOCTbIO COTJIAaCUThCS
C 9TUM HeJb3s — KakK Obl paHO HU MOSIBJISIIICS 3alUT-
HUK B JleJie U Kakre Obl MpaBa HU MMeJI, €T0 BO3MOX-
HOCTU OrpaHUYEeHBI OOBUHUTEIBHOM BJIACTHIO.
JpyrvM MomyJispHbIM HarpaBieHUeM pedopMupo-
BaHUS TTOCTCOBETCKOIO AOCYIEOHOro paccieaoBaHMs
CTaJIo BBEIEHUE «CJCACTBEHHOTO CyIbW». DTUM IyTeM
MOIIO 3aKOHONATENIbCTBO YKPAaWHBI ¢ TIPUHSATHEM HO-
Boro YIIK B 2012 roay; dyHKIMeli 3TOro yyacTHUKa
JOCYAeOHOTO MPOU3BOJCTBA CTAl CYNEOHBII KOHTPOJIb
3a COOJIIOMEHUWEM 3aKOHAa B OTHOILIEHUU YYaCTHUKOB
pacciiefoBaHMsI, a TakKXe CaHKIIMOHUPOBaHWE Cle[-
CTBEHHBIX NEWCTBMil. AHAJIOTMYHBI M TOJHOMOYUS
CJIECTBEHHOTO CyIbM B YIOJOBHO-IPOLIECCYaTbHOM
3aKOHOJATeIbCTBE JIaTBUM, a TaKKe TPY3MHCKOTO «Cy-
npu-MaructpanTa» (cT. 20 YIIK Ipy3un). Kak u B Poc-
cuiickoir Denepanuu, rae cyneOHbI KOHTPOJb (XOTs
u 6e3 BbIIEICHUST OTOCIbHON (DUTYpPHI CJEACTBEHHOTO
CyIbM) Havall BHEAPATHCS ¢ 90-X rof0B, CYIIECTBEHHBIX
YAYYIIeHUI B MOPSAOK YTOJOBHOIO CyIONPOU3BOICTBA
9TO0 He BHecn0. CeCTBEHHbIN Cybs IPUHSI Ha ce0sl
yacTh (PYHKIIMI, KOTOPbIE B 3TUX CTpaHaX paHee BbI-
MOJTHSUTUCH TTPOKYpPOpaMu (CAaHKIIMOHUPOBAHUE CIIE]I-
CTBEHHBIX NEWCTBUIA, pearupoBaHUe Ha JAOMYIIEHHbIE
opraHaMu pacclieIoBaHMSI HapyIIeHUS MpaB TpaxnaH
U T. A.). [Ipy 3ToM B KaxXIOM cllyyae COXpaHWIach
pa3BUTasl CUCTEMa MMEIOIIMX IIIMPOKUE MOJHOMOYMS
OpPraHOB YTOJIOBHOIO IMpecienoBaHus (CJIeaoBaTelu,
PYKOBOIUTENM CJIEACTBEHHBIX OPIraHOB U ITPOKYPOPHI);
3al[1Ta Xe OrpaHMYeHa XoJaTraiicTBaMM M XKajaobaMu.
IToaToMy mosiBiieHUE Ha CIAEACTBUU €llle OJHON KOH-
TPOJIbHOM MHCTAHIIMW CUTYallMI0 UBMEHUTh HE MOTJIO.
Heckomnbko nHaye ObLT pelieH Bonpoc B MosngaBuu:
TaM TOSIBUJIACh (PUTYpa «CyIbU T10 YTOJOBHOMY IIpecJie-
noBaHu1o» (cT. 41 YIIK Monnossl). B ero nosHoMouust
KpOMe CyIeOHOro CaHKIMOHWPOBAHUS CIIEACTBEHHBIX
JENCTBUIL U Mep MpeceyeHUsl BXOAUT Takke obecrieye-
HUE OKa3aTeJIbCTB. B ciiyyae Korga cBUaeTesb MO yBa-
KUTEJIbHBIM MpUYMHAaM OyleT OTCYTCTBOBAaTb B TIPE-
CTOSIIIIEM CYNeOHOM pa30upaTebCTBE, TPOKYPOP BIIpaBe
noTpedoBaTh €ro I0Mpoca Cyabell Mo YroJOBHOMY IIpe-
CJIEMOBaHUIO C YYacTUEM IOJ03PEBAEMOIo, OOBUHSI-
€MOT0, 3alllMTHUKA, MOTEPIEBIIEro ¢ MPaBOM CTaBUTh
cBUIETENI0 cOOCTBeHHbIE Bompochl (4. 3 ¢t 109 VIIK
Moungosbl). Cyabsd IO YroJOBHOMY MpecjieI0BaHUIO
BIpaBe TakKe JOINpallBaTh CBUIACTEJSI BHE MecCTa pac-
cJIeMOBaHUSI WIKM CyIeOHOro pazdouparesbCTBa sl o0e-
crieyeHus ero o6esonacHoctu (c1. 110 YIIK MongoBsr).
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IToxoxee monoxeHue 3aHUMaeT B JIUTBe cyabsl AOCY-
ne6Horo paccienoBanus (cT. 164 YIIK); aToT cymps co-
BMelaeT (yHKUUU CyaeOHOro KOHTPOJsSI ¢ J0MpOcaMu
MOTEPIIEBIINX, CBUIETEIC U TTOM03peBaeMBbIX IO TPE/-
craByieHn10 mpokypopa (cT. 173 YIIK JIuTsb).

B yrosnoBHo-mpoueccyaibHON TEOpUU HEOAHO-
KpaTHO OTMEYaJloCh, YTO pa3HOoOpasHbie (POpMbI Cy-
JEeOHOI0 KOHTPOJISI 3apPEKOMEHI0BAIM Ce0s1 HaJeKHbIM
CPEACTBOM OIEPaTUBHOTO MCIIPaBJIeHUs HauboJiee Ccy-
IIECTBEHHBIX HApYIICHWI TpaB rpaxmnaH [6, c¢. 158; 7,
c. 101-111; 8, c. 184; 9, c. 146]; HeNb3sI COTJIACUTHCS
C BO3MOXHOCTBIO 3aMEHbI CJIEACTBEHHOIO CYIAbU TMPO-
KypopoM B 31oit obsactu [10]. Tem He MeHee 3aaay 1Mo
HCIIpaBJeHUIO ArcbagaHca BOBMOXHOCTE! OOBUHEHMS
M 3aIIMTHI B 1O0CYIeOHOM ITPOM3BOACTBE PEIIUTh OHU HE
cmomiu. Maest cyneOHOro KOHTpOJis Oblla MOPOXKAeHa
uHctutyToM Habeas Corpus Act, BOHUKIIIMM B AHIJIMU
1679 roma B YCIOBUSIX OTCYTCTBUS IpEIBapUTEIIBHOIO
pacciiefoBaHusI U POKypopckoro Haazopa. Ero mpen-
Ha3HaueHWeM ObLIO MpeceyeHue HEe3aKOHHBIX 3amep-
KaHMi, HO HMKaK He obecreyeHue IpaB 3alllMTHUKA.
WUcxons u3 3Ttoro, U coBpeMeHHbIe (pOpMBbI CyneOHOro
KOHTDOJISI B BUJE JACHCTBUI CIIEACTBEHHOIO CYIbU, CY-
JbU MO YTOJOBHOMY IIpeCieN0BaHUIO, CYIbU-Maru-
CTpaHTa WM CyIbU NOCYIeOHOro pacciefoBaHUsI yKa-
3aHHBIX 3a7a4 pelIUTh He MOTyT. CyneOHBIiI KOHTPOJIb
B HacTosllee BpeMsl BKJIIOYaeT B ce0s1 IBe pasjdyHbIe
¢GopMbI — MPOBEPKY 10 Xkan00aM YyYaCTHUKOB 3aKOHHO-
CTU ACWCTBUIN U PELICHUI, HApylIAlOUIKUX UX TMpaBa, a
Takke CcyneOHOe CaHKIIMOHMPOBAHUE MEp IMPEeCceYeHMUsI
U CJEeNCTBeHHbIX neicTBuii. [1pu aToM cynebHoe caHK-
LIMOHMPOBAHKE TIOXO YKJIAabIBA€TCS B KOHLEMIUIO CY-
JEeOHOro KOHTPOJISl, TaK KakK MPOW3BOAUTCS HE IO XKa-
J106aM (MMeeT «CIIONTHOM» XapaKTep) U IPEISITCTBYET
MoCJeAYIOIIeMY CyNeOHOMY KOHTPOJIIO B C/yyae BbISIB-
JIEHUSI HE3aKOHHOCTM OCHOBaHMI MPOU3BOACTBA MPO-
LieccyalbHbIX AeficTBUil. bojiee TornyHo ObLIO OBl OT-
HECTU CaHKLMOHMPOBAaHME MPOIIECCYATbHBIX NEWCTBUI
K BEIEHUIO TTPOKYpOpa C BO3MOXHOCTBIO MX IMOCEay-
I0111eT0 cyaeOHOoro ooxxanoBaHus. OqHAKO 3TOT BOMPOC
BBIXOJUT 3a Mpelesibl HACTOSIIEro ucciaeaoBanus. py-
MM peIlIeHUEeM SIBJISICTCS HajeJieHWe CJIeJICTBEHHOTO
CYIBU PACIIUPEHHBIMU IOJTHOMOUYMSIMU T10 JETTOHUPO-
BaHUIO Y/WIM Jieraiu3aluu nokKasareabcTs [11, ¢. 7—8;
12]. bnarogapsi 5ToMy TNOJHOMOYMIO 3alllUTa CMOXET
nepeaaBaTb COOpaHHBIE €10 10KA3aTeJbCTBA HE CBOEMY
MpoLeccyaTbHOMY ITPOTUBHUKY, @ HE3aBUCUMOMY U Oec-
MPUCTPACTHOMY CJIeICTBEHHOMY cynbe. Ilpenmnosnaraet-
CsI BBITTOJIHEHNE 3THM JOJDKHOCTHBIM JIMIIOM HE OJHUX
JINIIh TPAIWIMOHHBIX (YHKIMIA CyneOHOro KOHTPOJIS,
HO 1 cyneOHOIl MpOBEepKU COOpPaHHBIX OOBUHEHUEM U
3alIUTON J0Ka3aTeabCTB. TOJMBKO Mocie MX Bepuduka-
LIMU CJIEACTBEHHBIM CyIbell TOKa3aTeJIbCTBA CTAHOBSTCS
CyIeOHBIMU M JOIMYyCKAlOTCd B cyl. TeM cambIM JoKa3a-
TeJIbCTBEHHAsI JeSITEIbHOCTb CTOPOH CTAHOBUTCS COCTSI-
3aTeJIbHOM yXe B 1oCylAeOHOl YacTH Mmpolecca.

SIBnsAsich BHENIHE TPUBJICKATEIBHOM, TaKas WIes
CTpajaeT LeJIbIM PSIOM HETOCTaTKOB, MCKIIOYAOIINX
ee TIpakKTHMYeCcKoe IpUMeHeHWe. BaxkHelImmM u3 HUuX

MpeCTaBsSeTCs MPOBEpPKa A0Ka3aTeIbCTB CJIEICTBEH-
HBIM Cylbeil 6e3 MPUHATUS Jea K CBOeMY MPOM3BOJI-
ctBy. He ycraHaBnuBaercsi TpeOOBaHUI YCTHOCTU U
HEMOCPEeACTBEHHOCTU MCCJIEAOBaHUSI J10KAa3aTe/IbCTB;
OTCYTCTBYET BO3MOXKHOCTb MPOBEPKM BCEil COBOKYII-
HOCTU J0Ka3aTeJbCTB IO YrOJIOBHOMY Jeiay. B 3Tux
YCJIOBUSIX CJEACTBEHHBIN CyHbsl JIUIIEH BO3MOXHOCTHU
BBISIBUTH TIPOTUBOPEUMS] MEXAY pa3IWYHbIMU JTOKa3a-
TeJIbCTBAMHU, 1aXXe €CJIU OHU CTaBSAT MOJ COMHEHUE N0-
CTOBEPHOCTh CPENCTB JOKa3blBaHUsS. YCTaHABIMWBAECTCS
PEBU3MOHHBIN MOPSIOK MPOBEPKU A0KA3aTEIbCTB, Ha-
MpaBJIeHHbBIN UCKITIOYMTEILHO Ha BBIICHEHHE ITPaBUIIb-
HOCTU (OpMBbI 0Ka3aTeabCTB. CleayeT OTMETUTh, YTO U
BBISICHEHUE JOMYCTUMOCTHY 10KAa3aTeJbCTBA BO3MOXKHO
TOJBKO C YYETOM BCEli COBOKYITHOCTH OKa3aTeJbCTB
10 JIeTy, TaK KaK O HE3aKOHHOCTHU €r0 MOTYYeHUsS] MOTYT
CBUIETEbCTBOBATH APYTHE NOKA3aTeIbCTBA (ITOKA3aHMS
CBUJETENEl, TOHITHIX, 3aKJIIOYEHUS IKCIIEPTOB U T. 1I.).
ITpoBepsist pencraBieHHbIE EMY OTAEIbHBIMU YIaCTHU -
KaMu Tpoliecca OTaeIbHbIe 10Ka3aTeJIbCTBA ITI0 MHOTUM
JeaaM OJHOBPEMEHHO, CJEACTBEHHBIN Cylbsl HE B CO-
CTOSTHWM BBITIOJTHUTD CTOSIIIIME TIEpe] HUM 3a1a4| 110 UX
BepudUKaLINU.

ITpoGnemoii MpoBEepKU MOKA3aTeJIbCTB CTOPOHBI 3a-
IIUATHI CJIEACTBEHHBIM CYAbEH SIBISETCS COOJIOACHUE
Mpe3yMIILMKM HeBUHOBHOcTU. Ha oOBHMHSIEMOTO U ero
3alIMTHUKA B 3TOM cilyyae haKTUUECKU BO3JIaraercsi
OpeMs1 JOKa3bIBaHUSI 3aKOHHOCTM IIOJyYEHHBIX WMM
JI0Ka3aTeJbCTB, YTO MpsIMO MpoTuBopeuut cT. 14 VIIK
P®. Bonee Toro, misi ycTaHOBJIEHUs] UCTOYHUKA TTOJTY-
YEHMS TOKA3aTeJIbCTB BO BCEX CIIydyasix MOTpedyeTcs 10-
MpoC 3alllMTHUKA, HAPYLIAIOIIUKA €ro CBUIETEIbCKUIA
WMMYHUTET U TIPaBO OOBMHSAEMOTO Ha 3aiiuTty. MoxXHO
MPEANOJIOXUTh, YTO OMACEHMST YXYAIIEHUS MOJOXEHUS
OOBUHSIEMOIO B pe3yJbTaTe PACKpPbITUS MCTOYHUKA €ro
OCBEJIOMJIECHHOCTA O MECTOHAXOXIEHWU 0KAa3aTeJIbCTB
BO MHOIMX CJTy4asiX BOCHPEMSTCTBYIOT Jieraju3aluu Ta-
KUX JO0Ka3aTeJbCTB. biaromapsi 3ToMy MOpeiioXeHHbIN
MEXaHU3M Jieraju3allid J0Ka3aTeIbCTB 3allUThl Ha-
MpaBjieH MPOTUB MHTEPECOB 3alllMThl, YTO OTMEYaeTCs
oTaeJbHbIMU aBTOpaMu [13, c. 220]. ITapamokcanbHbIM
00pa3oM MpeaocTaBIeHre CIeACTBEHHOMY CY/be MOJTHO-
MOYMIA TOCYIeOHOM JieTaJIu3allMU JOKa3aTebCTB BelET K
BO3POXIEHUIO TEOPUU (POPMaTTbHBIX 10KA3aTENbCTB, TaK
Kak B 3TOM CJlyyae Cujia J0Ka3aTeJIbCTBa CBSI3bIBAETCS
HUCKJIIOYUTEJIBHO C 3aKOHHOCTBIO €ro (pOpMBI.

He ciyyaiiHo 3aKoHOAATeNM MOCTCOBETCKUX CTpaH
JaXxe TpW BBEACHWM TEX WJIM MHBIX Pa3HOBUIHOCTEM
CJIEICTBEHHBIX Cyleil OrpaHUYMBATIUCHh BO3MOXHOCTBIO
JETIOHUPOBAaHUS JOKAa3aTeIbCTB, HO HUKAK He UX Ipo-
BEpKOI U Jieraqu3alnueit B KauecTBe cyaeOHbIX. Crneny-
€T NMpU3HaTh OOOCHOBAHHON KPUTHUKY MPEIIOXEHUN O
BBCJICHUM B OTCUYECTBCHHBIN IPOILIECC CIIEACTBEHHOIO
CyIbU C TOYKU 3pEHUS KaK HEAOMYCTUMOCTH OObeAuHE -
HUSI CJIEACTBEHHBIX M CyIeOHBIX (DYHKIIUIA, HEBO3MOX-
HOCTH <«BIIPSTATh B ONHY YIPSDKKY JOCPXKaBHBIA Cyn U
OOBUHUTENbHYIO BAacTh» [14, ¢. 78], Tak 1 HEBO3MOX-
HOCTU UMILUIEMEHTAllMM B OTEYECTBEHHOE CYIOINpPOU3-
BOJCTBO UYKIBIX €My aHTJIO-CAaKCOHCKUX HOpM [15; 16].
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He crana obpasuom mast pepopMUpOBaHUSI HOCY-
JNeOHOTO MPOU3BOJCTBA MOCTCOBETCKMX CTPaH U MOJEIb
CcyneOHOro cienoBatesisi 10 YCTaBy YrOJIOBHOTO CYHO-
npon3BoacTBa 1864 roma. Ero HeCOMHEHHBIM TOCTOMH-
CTBOM OBUIO MPUHSATHE Jeja K CBOEMY IPOU3BOJICTRBY,
MO3BOJIABIIEMY OLIEHUTb BCIO COBOKYITHOCTH JIOKa3a-
TenbCcTB. IlpemHasHaueHHeM CyneOHOTo ClieaoBaTes
cTajio MpYBeIeHNEe B M3BECTHOCTb KaK OOCTOSITEIbCTB,
yAWYaIOIX OOBMHSIEMOIO, TaK U OOCTOSITEJIBCTB, €ro
omnpapnpiBaronux (cT. 265 YYC). Pemenne Takoit 1Boii-
CTBEHHOI1 3a1a4u TpeOOBaJIO pa3MeKeBaHUS TpeIBapy-
TEJIBLHOTO CJICICTBYS 1 OOBUHUTEIBHOM BJIACTH, TAK KaK
WHaYe coOMpaHue 3TMM OpPraHOM OIlpaBAaTeIbHbIX J0-
Ka3aTeJIbCTB CTAHOBWJIOCH MajlOBEpOSTHBIM. IloaTomy
aBTOPBI YCTaBa YTOJIOBHOTO CyIOTIPOM3BOICTBA OTHECIN
MpeABAPUTEILHOE CJIEACTBUE K CyIeOHOMY BEIOMCTBY
M OTIEJIWIM BJIacTb OOBMHUTENbHYIO OT cyneOHoi. Ha
MpeaBapuTEIbHOM paccieqOBaHUM BJIAaCTb OOBUHU-
TeJIbHasl, TO eCTh OOHApYXEeHUE MPECTYIUIEHUI U Tpe-
cliefloBaHMe BUHOBHBIX, ObLIa MepeaaHa MpoKypopam,
a cyneOHast — cyaeOHbIM cienoBaTensiM. Cratyc cyneo-
HOTO CJIefoBaTe/Isi MPUPaBHUBAJCS K YieHaM OKDPYX-
HOTO CyJa; OHW Ha3HA4YaJIuCh B TOM XK€ MOPSIAKE, MOJIb-
30BaJIMCh MIPUBUJIETUSIMU CYIEi M ObUIM HECMEHSIEMBI.

Kak HeTpymHO 3aMeTUTh, TBOPLIbI YCTaBa yroJOBHO-
ro CyIONpPOM3BOACTBA BUAEIU 3ajor 3(hGHEKTUBHOCTU
cy/ieOHOrO ciiefioBaTesisl B €ro He3aBUCUMOCTU. OmHAaKO
COBMEIIICHUE CYIeOHOM HE3aBUCUMOCTU M CJIEICTBEH-
HOTO Tpollecca 0Ka3ajoch HEBO3MOXHBIM. CymneOHBIM
cJenoBaTellb 0Ka3ajicsl IBOMCTBEHHBIM CJIEICTBEHHO-CY-
neOHbIM opraHoM. CyllecTBO ero aesTeJIbHOCTH ObLIO
CBSI3aHO C TallHBIM PO3BICKHBIM MPOLIECCOM, ITPOTUBO-
MOJIOXKHBIM JeMCTBYIOIIMM B Cy/ie HayajaM IJJaCHOCTH,
COCTS3aTeIbHOCTU M YCTHOCTU. Iloaromy Hambosee
pacnpocTpaHeHHBIM YIPEKOM B OTHOIICHUM CYaeO-
HBIX CJiefoBaTelieii B TO BpeMsl ObLT CBOWMCTBEHHBIN
UM TIpUOPUTET OOBMHUTEIBHON nesATeabHOCTH. Tak,
B. I1. aneBckuii B 1895 rogy KoHCTaTUpOBaJ, 4TO yC-
JIOBUSI JESITEJIbHOCTU CYIeOHOIO CleaoBaTessl NealoT
M3 HETO XOPOILEero ChIIMKA, BUASIIETO B TIPUBJICYEH-
HOM Jiulie BUHOBHOTrO [17].

Ha «HepaBHy10 00pb0Oy MeXIy CJIeICTBEHHBIM CYy-
el U MOACYIUMBIMM: TIEPBBIA SIBJISIETCSI BCECUIBbHBIM
OOBUHUTEEM, BTOPOil — COOCTBEHHBIM, OObIKHOBEHHO
TUTOXUM, 3alIUTHUKOM» — yKa3biBad u JI. E. Bnagumu-
pos [18, c. 150].

He yBeHYanuch ycmeXxoM M IIOIBITKM Ojaromapst
HE3aBUCUMOMY CYyIeOHOMY CJIe[IOBaTeli0 00eCIeYnTh
PaBEHCTBO CTOPOH B JIOKa3bIBaHWM Ha cieacTBuu. OT-
MeyYaJioCh, YTO Bo3jIaraTh Ha CTOPOHY O0SI3aHHOCTb JI0-
Ka3bIBaHUsSI CBOMX YTBEPXKIEHUI MOXHO TOJBKO B TOM
ciydae, KOTrJa CpeIcTBa JOKa3bIBaHUSI OIWHAKOBO HO-
CTYMHBI 17151 ciopsinux [ 18, c. 153].

N3 cka3zaHHOTrO clieayeT, YTO HU OJHO U3 MOMyJIsIp-
HBIX MPEIIOXEHU Mo pedOpMUPOBAHUIO paccieno-
BaHMUS Ha OCHOBAaHUMW BBedeHUs (PUTYpBI CyneOHOTO
clienoBateliss He onpasaaiochk. HeBo3MoxXHa U pealib-
Hasl COCTSI3aTeIbHOCTh B JIOCYIeOHOM ITPOM3BOACTBE:
B KOHTMHEHTAJbHOM MPOLIECCE 3TOMY MPEMSITCTBYIOT

BJIACTHBIC TIOJIHOMOYMSI OOBMHEHUs, a B aHIJIO-CaK-
COHCKOM — OTCYTCTBHE (hOPMaJbHOTO paccieqoBaHuUs
U MpoliecCyaibHOM (PYHKIIMY 3alUTHI.

JIMTeNbHBIIA OMBIT TpaHC(HOPMALIMU TTOCTCOBETCKO-
IO YTOJIOBHOTO MPOLIECCa Pa3HbIX TOCYIAPCTB B PA3INy-
HBIX 3KOHOMWYECKMX, TMOJMTHYECKUX U COIMATbHBIX
YCJIOBUSIX BEIET K HEM30eXKHOMY BBIBOIY O HEOOXOIMU-
MOCTU COXpaHEHUWs TPaAMIIMOHHOW CTPYKTYpHI pac-
cJemoBaHMs, BKIIIOYAlONIeld B ceOsl IeATeIbHOCTh Clie-
JoBaTesIsI, HaI30p MPOKypopa M CyneOHbI KOHTPOJIb.
Tosbko B Takoi KOH(UIypallMM BO3MOXKHO DEIIEeHUE
[JIABHOM CTOsIIIel TIepe]] opraHaMu pacciieoBaHusI 3a-
Jayu — yCTAaHOBJIEHUs 00cTOsATENbCTB nefa (cT. 73 YIIK
P®). [lomkHbI OBITH MOJYYEHBI 10KA3aTEIbCTBA B OTHO-
LIEHMU BCeX OOCTOSITEJILCTB YTOJIOBHOTO JIeJ1a; He MeHee
Ba)XHO HaJIMYME B MaTeprajax IpeaBapuTeIbHOro pac-
clenoBaHMS 00beMa JI0Ka3aTelbCTB, KOTOPHIE MOTJIM
Obl OECCTIOPHO OMpPEACIUTh CYIIECTBOBAHME KaXKIOTO
U3 3TUX OOCTOSATENbCTB B OTHeJbHOCTH. ObecrnieueHue
MpaB OOBUMHSIEMOI0O B 3TOM CJIyyae 3aKJloyaeTcsl B 00s-
3aHHOCTU CTOPOHBI OOBUHEHMS MPEKPATUTH YTOJIOBHOE
MpecieoBaHue B CIydyae HEBO3MOXHOCTU PEIIUTH 3TY
3amavy. OTKa3 B MpeKpallleHU YTOJIOBHOTO Ipecieno-
BaHUS IIPU HEMOCTATOYHOCTU TOKA3aTeJIbCTB (B CBSI3U
C HEeMPUYACTHOCTHIO JIMIIA K COBEPILIEHUIO TPECTYyILIC-
HUST) caM I1o ce0e HapylIaeT 3aKOH M CO31aeT TTOBOI JJIst
pearpoBaHUs IIPOKYpOpa U cyaa.

CrenyeT OTMETUTb, YTO B TEUEHMUE ITOCICTHUX
154 et UCTOPUM OTEYECTBEHHOTO YTOJOBHOIO CYIO-
MPOU3BOJCTBA COCTA3aTEIbHOCTh U paclIMpeHue IpaB
3alUThl CBA3BIBAIMCH C BHEAPEHMEM KOHIICTILUM «Be-
pPOSITHOM UCTUHBI». He BnaBasich B IIMPOKO M3BECTHYIO
JIMCKYCCUIO O XapaKTepe MCTUHBI KaK IIeJI JOKa3biBa-
HMSI, MOXHO JIMIIb KOHCTaTUPOBaTb HECOCTOSITEIb-
HOCTb 3TOM To3uluu. «BeposiTHasi McTMHa» BO BceX
cJIydasix OCHOBaHa Ha HEJOCTaTOYHOCTH J0Ka3aTeIbCTB.
IIponomKkeHne yroJoOBHOTO Ipecef0BaHus TIPU HEl0-
CTaTOYHOCTHM J1OKa3aTe/JIbCTB BCETIa HapyllaeT IipaBa
o0BUHsIeMoro. B ellle Oosblieil cTerneHu «BeposiTHasI
WCTUHA» HApyIlaeT NMPUHIIUIT COCTSI3aTeIbHOCTH, TaK
KaK TO3BOJIIET OOBMHEHUIO CAaMOCTOSITEILHO OIlpee-
JIITh 00bEM HEOOXOMMMBIX 10KA3aTebCTB, XOTS 3allUTa
3TOrO Ipasa JuileHa. Teopust «BepOsSITHOM MCTUHBI» Ha-
pyLIAeT U APYroii OCHOBOTIOJIATaIOIIMI MPUHIIUAT AEMO-
KpPaTUYECKOTO CyTONPOM3BOACTBA, @ UMEHHO IPe3yMII-
LIVI0 HEBUHOBHOCTH, IOCKOJIBKY OTpaHU4YMBaeT OpeMst
JIOKa3bIBaHWsI OOBUHEHMSI €r0 COOCTBEHHBIM YCMOTpe-
HueM. [To3TOMy TOJIBKO yCTaHOBJICHUE OOBEKTUBHOIM
(MaTepuaIbHOI) UCTMHBI B KayecTBE LIeJU J0Ka3bIBa-
HMST COOTBETCTBYET ITpaBaM 3alllUTHhI.

KoHeuHo, cOBpeMeHHBI YrOJIOBHBIM IMpOLIECC He-
U30€XHO BKJIIOYAET B ce0s1 pa3iiMyHble YCKOPEHHBIE U
yhpolleHHbIe (POPMBI, B paMKaX KOTOPBIX JOKa3bIBa-
HME OrpaHUYEeHO, IMO3TOMY HEJIb3sl TOBOPUTH 00 ycTa-
HOBJIEHMM OOBEKTMBHOW UCTUHBI. Ho U 3mech MOXHO
HATU BECOMBIE COCTSI3aTeIbHbIC DJIEMEHTHI: YIIPOIIEH-
HbIE TIPOLIEAYPhl BOBMOXHBI TOJIBKO TIPU COBIAAeHUU
MO3ULIMI OOBMHEHMST M 3alIUThI. 3allluTa WCXOAUT U3
OecrepCcrneKTUBHOCTU O0OphObl ¢ OOBUHEHHWEM U XOAa-
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TalCTBYET O COKPAILIEHHOM TO3HAHUU MJIM PACCMOTPEHUN
JeJia B 0COOOM TOpsiaKe, a OOBUHEHHME PYKOBOICTBYETCS
HelIeIec000pPa3HOCThIO TTOJIHOLCHHOTO TOKA3bIBAHUS T10
JeJiaM 00 OUeBUIHBIX TIpecTyIuieHusIX. Kaxnasi 13 cTopoH
MOXET 3a0JIOKMPOBaTh MPUMEHEHKME YCKOPEHHBIX TTPO3-
BOJICTB ¥ ITEPEHTU K JOKA3bIBAHUIO B ODILIEM ITOPSIIKE.

Hapsiny ¢ npaBWIbHBIM OIpeneieHueM eI Mpo-
LIeCCyajlbHOM JIESITeIbHOCTU OPraHOB IIPeaBapUTEIIb-
HOTO paccjieIoBaHUsT I 0OecIeYeHus MpaB 3alluThl
HEOOXOIMMO peaii30BaTh UMEIOIIUICSI B OTEUECTBEH-
HOM HayKe M MpakTuke pe3epB. Kak yxe ymomuHa-
JIOCh, pacIIMpeHue He3aBUCUMOCTU CJIeNOBaTelsl CaMo
Mo cebe HMKOIrIAa HE MPUBOOWIO K KapAMHAIbHBIM
yayuiieHusiM. Ho 1 6e3 4eTko omnpeneeHHbIX IPaHUIL
BMeIIIaTeIbCTBA B IPUHATUE CIIEAOBATE]IeM IpOLec-
CyaJIbHBIX pEIIeHWI HeJb3sl 00eCleurTh peayn3aliuio
UM IpUHIMIA CBOOOIBI OLICHKU A0Ka3aTeabCTB (CT. 17
VIIK P®). YcraHoBieHUEe M3JIWIIHUX aIMMHUCTpa-
TUBHBIX W TPOLIECCYAJIbHBIX MMOJTHOMOYMI 10 HAI30pYy,
KOHTPOJIIO U PYKOBOJCTBY €TI0 AESITebHOCTBIO JIMIIIAET
cJeoBaTellsi CaMOCTOSITEIbHOCTH, @ 3HAYUT, MOAPHIBAET
CHCTEMY pacciienoBaHMs. B oTCyTcTBHE BO3MOXHOCTH
MPUHUMATh PELIEHMUS] TI0 COOCTBEHHOMY YCMOTPEHMIO
cJenoBaTellb TAKXKe HE MOXET OLIEHUTh JOCTaTOYHOCTh
J0Ka3aTeJbCTB ISl OCTVKEHUSI UCTUHBI 1o aeny. [lo-
3TOMY TpeOyeTCsl CUCTeMa «CAEPXKeK U MPOTUBOBECOB»
BJIACTHBIX TIOJIHOMOYMI ClieqoBaTeisi, TpoKypopa 1 Cy-
JeOHOTO KOHTPOJIS.

MMeHHO Tak pelnajicsl Bornpoc B Iepuon ¢ 1864 mo
1917 roa. Tak, MpoKypophl ObLIM BIpaBe MPUCYTCTBO-
BaTh IIPU BCEX CIICACTBEHHBIX JCWCTBUSIX, HO HE MOIJIA
nx ocraHaBauBaTh (cT. 280 YCC); moriu naBaTh cyae0-
HOMY CJIeIOBaTe/II0 YKa3aHusl 00 MCCIIeI0BaHUM MPECTY-
IUICHUIA U COOMpPaHUM JOKAa3aTeJIbCTB, HO Cliel0BaTelb
OoTMeYaJl B IIPOTOKOJIE NEHACTBUSI, BBHINIOJHEHHBIE UM T10
TakoMy TopydyeHuto (ctT. 281 YCC), u Mor oOHapyXuTb
MPENSITCTBUSL K MCIIOJHEHUIO0 TopyveHus. ITpokypop
WMeJI MPaBo MPENJIOXKUTh CJIEAOBaTeNI0 3anepXaTh 00-
BMHSIEMOTO, HO CJIeIOBaTelb MOT HE MCIIONHSTh €ro 1
MpeAcTaBUTh 0 ToM cyny (cT. 285 YCC). Takum obpaszom,
B3aMMOOTHOILIEHMSI CJISIOBATeNsl U MPOKYpopa HOCUJIN
cbanaHcMpoBaHHBIM xapakTep. 1o okoHUYaHMM MpenBa-
PUTEJILHOTO CJICACTBMS CyNeOHBIN ClienoBaTeib Mpeab-
SIBJISLJT CJIEICTBEHHOE IPOM3BOICTBO OOBUHSIEMOMY, ITPO-
BEpsUT YKa3aHHbIC UM HOBBIE OOCTOSITEILCTBA U OTChUIAN
BCE TIPOM3BOICTBO MPOKYPOPY OKPYXKHOTO Cyaa.

B ¢byHKUMUM 3TOro MOMXKHOCTHOIO JIMIA BXOIWJIA
MpOBepKa ITOJIHOTHI CJIEACTBUSI, HEOOXOMMMOCTU €ro
MPEeKPAIIEHUST WIN MPUOCTAHOBJICHUS U BOZMOXHOCTH
MpeaaHuss OOBUHSEMOro Cyay. BBISICHUB HEMOJHOTY
paccienoBaHusI, TTPOKYPOP OKPYXXHOTO cyaa TpeGoBall
MPEAOCTaBICHUS €My NOTOJHUTEIbHBIX CBENEHUI WU
oOpaliiai aeJio K gocjiegoBanuto. Tak Kak MpoKypop OT-
HOCWJICS K OOBMHUTENIBHOM BJIACTH, BOIPOCHI MpEeKpa-
LIEHMS U TTPUOCTAHOBJICHMS I€JT BBIXOAMIIM 32 MPEAeIIbl
€ro KOMITETEHIIMY Y MOTJIM pa3pellaThCs TOIbKO Cyaeo-
HOI BJIacThlO. B CBSI3M ¢ 3TUM NMpM HEOOXOAMMOCTU B
3TOM TPOKYpPOP COCTaBJISLT 3aK/IIOUEHME W IepenaBaj
€ro Ha pacCMOTpEHUE Cyaa.

YcMoTpeB BO3MOXHOCTh HaIlpaB/ieHUs YTOJIOBHOTO
JieNia B CyJ, IPOKYPOP COCTaBJIsT OOBUHUTEIbHBIN aKT
C yKa3zaHUEeM COOBITUS TMPECTYIUIEHUs, JaHHBIX 00 00-
BUHSIEMOM, CYIIHOCTM WMEIOLIMXCS J0Ka3aTeJbCTB U
oIpeesieHUs] TPECTYIUIeHUs, KOTOPOMY COOTBETCTBY-
0T TIPU3HAKW paccMaTpyMBaeMOro nesHus. Takum 00-
pa3oM, oOBUHeHKE (HOPMYIMPOBATIOCH HE CleI0BaTe-
JIeM KaK OpraHoM CyIeOHOU BIacTH, a MPeaCTaBUTEIEM
00BMHUTEbHOU BiacTu. [IpencraBisieTcss BO3MOXHbBIM
HCIOJIb30BaTh CXOXYIO CUCTEMY W INMPU OTCYTCTBUM B
Poccuiickoit @enepaiiuu OTHECEHHOTO K CyneOHOM cu-
cTeMe clieIoBaTetsl.

BospoxaeHue 4eTKo ornpeneaeHHOI 3aKOHOM CHCTe-
MBI B3aWMOJCICTBUS CleqoBaTeNsI, TPOKYypopa U cyna
MO3BOJMIO OBl CYIIECTBEHHO IOBBICUTh 3(hGhEKTUB-
HOCTb 3auuThl. CienyeT Takke (QyHKIIMOHATIBHO pa3-
JIEJIUTh JO3HAHWE U CJIEACTBUE, BO3JIOKMB Ha TO3HAHWE
OoOHapyXeHHWe TMPECTYIJIEHUII W YCTaHOBJIEHWE JIUIIA,
MOJJIeXKAaIlero MPUBICYEHUIO K YTOJIOBHOI OTBETCTBEH-
HocTU. B monHOM oO6beMe Jo3HaHWE TOJKHO OCYIIECT-
BJISITb JA0OCYAEOHOE MPOU3BOACTBO TOJBKO MO OYEBUI-
HBIM TIPECTYIUIEHUSM HEOOJbIION U CpeqHel TsSKecTu
MPY XOJATaCTBE MOA03PEBAEMOTO O COKPALIEHHOM J10-
3HaHUU. Takas 1esITeIbHOCTb UMEET MPEUMYIIECTBEHHO
MOJUIIEHCKUI XapaKTep, He CBsA3aHa C MOJHOLEHHBIM
JI0OKa3bIBaHVEM U HE TpeOyeT MacIITAOHOTO y4acTHsl 3a-
wuThl. CleACTBUE XKe TOIKHO MPOU3BOAUTHCS B OTHO-
IIEHWU KOHKPETHOIO JIMIIA; 3allyTa MPU 3TOM OXKHA
OBITH 3HAKOMA CO BCEIl COBOKYITHOCTBIO JOKA3aTEIbCTB
U UMETh BO3MOXHOCTh MPENOCTaBISATh U IMOIy4yaTh 10-
KazaTesbCTBa.

B 3akiioueHue ciemyeT OTMETHTh, YTO BCE IMOCT-
COBETCKME CHUCTEMBI YTOJOBHOTO CYAONPOU3BOIACTBA
UMEIOT €IMHYI0 TPAeKTOPHUIO Pa3BUTUSI — HU B OJHOM
ciydae 3aKOHOJAATeIb HE OTKAa3aJcsl OT MpeqBapUTEIb-
HOTO pacclieIOBaHusI; HUTJE 3allliuTa He Oblla HaleleHa
MpaBOM COOMpPAHUS JOKAa3aTeJbCTB, TOXIECTBEHHBIM
HUMeEIoIeMYCsl Y OOBUHEHUS; HUTE MOMBITKA BBEACHMS
CyIeOHOTO cieoBaTeNsl He BBILLIU 3a MPEAeIIbl Cyneo-
HOro KoHTpoJsi. Bumumo, KoHuenuusi pechopMupoBa-
HUSI TIPENBAPUTETBHOTO PAcCieOBaHUs U fajee Oyner
CXOIIHOM BO BCEX CTPaHaX.
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KPUMMHATMCTUYECKWI AHATIN3 OBBLEKTA U ITPEJIMETA ITOCATATETILCTBA

B CTPYKTYPE ITPECTYILUIEHUI

B naHHO#i cTaThe paccMaTpuBaeTCsl MpoOJeMa COOTHOIIEHMSI MOHSTUI 0ObeKkTa
Y TIpeIMeTa TPECTYIMHOTO IMOCATAaTebCTBA B YTOJOBHOM TIpaBe M KPUMUHAIMCTHUKE.
Pabora nmeeT MEXAUCUIUTUTMHAPHBIN XapakTep W MPEICTaBIsieT MHTEPEeC C MO3UILINHU
DPa3BUTUSI MHTETPALIMOHHBIX MTPOIIECCOB MEXIYy HayKaMU yroJIOBHO-MPAaBOBOIO IMKJIA.
ABTOp Ha OCHOBE IMPOBEJCHHOIO aHaau3a MPUXOIUT K BBIBOMY, UYTO aOCTPAaKTHBINA xa-
pakTep 00bEKTa MPECTYIUICHUST KaK 3JIEMEHTa YTOJIOBHO-TIPABOBOTO COCTABa HE yIOB-
JIETBOPSIET TTOTPEOHOCTSIM KPUMUHATUCTUKY, T. K. HE OTPaXaeT CUCTEMbI CJIEOB, CO-
JepxKaniux 3HaYMMy10 MHGOPMALIMIO O COBEPIIEHHOM MPECTYIJIEHUHU U €T0 2JIEeMEHTaXx.
B craTtbhe npeasaraercs ¢ NO3ULIUM KPUMUHAIMCTUKU pacCMaTpyuBaTh OOBEKT KakK 3Jje-
MEHT CTPYKTYPBHI IPECTYTUICHUS B BUJIE MaTePUATTbHON COBOKYITHOCTHY WJIM CUCTEMHOTO
00pa3oBaHusI, HA KOTOPBIE OKAa3bIBAETCSI HEMOCPEACTBEHHOE BO3NECHCTBUE, OMHA WU
HECKOJIbKO COCTABJISIIOIIMX MX YacTeil MOTYT OIpeAessiTh Liedb MPECTYIMHOIO AesHUS.
OcHOBHOE BHUMaHUE YAEJSIETCS TAKUM O0beKTaM MaTepUaIbHON CTPYKTYPhI MPECTy-
MJICHUSI, KaK YeJIOBEK, UMYIIECTBO, KOMITbIOTEPHBIC U WHBIE 3IEKTPOHHBIE CUCTEMBI,
JIEHEXHBIE CPECTBA U LIEHHbIE OyMaru, TPAaHCIIOPTHBIE CPENCTBA, MPEANIPUATHUS, YU-
pexneHusi, GUpMbl, rocyiapcTBeHHbIe opraHbl. Ocoboe BHMMaHuE B paboTe aKileH-
TUPYETCS Ha COOTHOLIEHUU OOBEKTa W IpeAMeTa IOoCIraTreabCTBa, KOTOphbie B psile
CJIy4aeB MOTYT COOTHOCUTBCS KaK O0Illee M 4acTHOe. ABTOP C TOYKU 3PEHUS] KPUMU-
HaJIMCTUKU JaeT 000OIIEHHYI0 XapaKTePUCTUKY TIPEIMETY MOCITaTeThCTBA, KOTOPHIA
CUMTaeT MaTepUaJbHbIM 3JIEMEHTOM IPECTYIHOIO ACSHUS, ONMPEACSIONIUM 1IEJIeBYIO

HanpaBJI€HHOCTb B ACATCIbHOCTHU Cy6’I>CKTa nocAararejibCTBa.

Karouegvie cao6a: KpUMUHATIMCTIICCKII aHAIN3, YTOJIOBHOE TIPaBO, OOBEKT IIPECTY-
IJICHUS, TIPEIMET MOCSTaTeIbCTBA, KPUMUHAIIMCTAKA, MaTepHaJTbHAs CTPYKTYpa IPecTy-

TIJICHUA.

st pemieHust TpoOJIeM Pa3IMYHON CIOXHOCTH,
BO3HUMKAIOIIKMX B IPOIIECCe KPUMHMHAIMCTHUECCKUX HC-
ClIeIOBAaHMI, a TaKXKe B IPAKTUICCKOM NEeSATCITbHOCTU
M0 PACKPBHITUIO M PacCiIeOBAaHUIO TMPECTYIUICHUI HC-
MOJIb3YIOTCS OOILIEHAYYHBIE, OTPACeBbIe U crieluduyie-
CKHe (KpUMUHAIMCTUIESCKIE) METOBI.

[To3HaHMe sIBJICHMI, OOBEKTOB, MIPEAMETOB HEBO3-
MOXHO 0€3 UX aHaj13a, KOTOPbIN 3aKJII0YaeTCsl B MbIC-
JICHHOM DPacuYJeHEHUM HUCCIIeoyeMOro o0beKTa Ha CO-
CTaBHBIC YaCTH U SIBJISICTCSI METOZOM ITOJIYYEHUS HOBBIX
3HaHWi [1, ¢. 15—16]. Cieayer 3aMeTUTh, YTO OCOOEH-
HOCTH TIPUMEHSIEMOr0 MeTOAa aHajiu3a B KPUMWHAIK -
CTHKE 3aBUCSAT OT 00beKTa ucciemoBaHus. [loHsTHe
METOa aHaJIN3a B KPUMHUHAJIMCTHKE 3aKOHOMEPHO CBSI-
3aHO C MHBIMWA HAyYHBIMU IOPUINYECKUMHU 3HAHUSIMM,
MOJYYEHHBIMA Ha OCHOBE (PMI0COGCKOrO MOHUMAaHMS
aHayM3a.

HccnenoBaHue odbekTa (MpenMeTa), HauMHalollee-
¢, KaK IpaBuJjIo, Ha IIepBOHAYAIBHOM 3Tarle MO3HaHMS,
CBSI3aHO HE TOJIbKO C €r0 aHaJIM30M, HO U C CHHTE30M.

*© Xmyc A. M., 2018

B cBoei1 COBOKYITHOCTH 3TU METOJbI MPEACTABISIOT CO-
00lf HEOOXOAMMYIO JIOTMYECKYIO CBSI3b MCCIIEIYyeMOIO
siBJIeHUs1 (0ObEKTa, MpeaMeTa) U €ro CBOMCTB (KavyecTs,
MPU3HAKOB), BHAYaJIe BHIIEISIEMBIX, a 3aTeM COECIUHsIE-
MBIX B €IMHOE 1IeJI0e B MpoLecce MOo3HaBaTEIbHOM nesi-
TEJIbHOCTU Ha OCHOBE aHaIM3a U CUHTE3a, SIBJISIOIIMUXCS
JIOTUYECKUMU METOJAMMU.

B HayyHOIl KpUMMHAIUMCTUYECKON JUTEpaType Of-
HUM M3 TNEpBbIX 00 aHaJM3e M CUHTE3e KaK MeToJax
JIOTUKW YITOMSIHYJI HEMEUKWI YYEeHBIN-KPUMUHAIUCT
Opux Anymat. B cBoeii kHure «McKyccTBO pacKpbITUs
MpPeCTYIUVIEHUA U 3aKOHbI JIOTUKW» [2] OH oOpalaer
BHUMaHME Ha HEOOXOIUMOCTb COOJIIONEHUS KPUMUHA-
JINCTaMM 3aKOHOB JIOTUKH, IPUOOPETEHUSI UMW HaBbIKA
MOCJIEA0BATEIbHOTO MBILIJICHMUSI.

CoBpeMeHHbIE YYEeHble-KPUMUHATIUCTBI, TMOJ00HO
D. AHyllIaTy, TaKKe YKa3bIBalOT Ha CYIIIECTBEHHYIO 3Ha-
YUMOCTh METOJIOB, OCHOBaHHBIX Ha Joruke. Ho ocoboe
BHUMaHME, HECMOTPsS Ha 3HAYWTEIbHOE KOJUYECTBO
METOIOB JIOTUKU, OHU YIEIUIN METOY aHaIu3a Kak 00-

Xaye Anexcandp Muxaiinosuy (hlus.home@mail.ru), Kadbeapa KpUMUHATUCTUKU, beropycckuil rocynapcTBeHHbIN YHUBEP-
cutet, 220030, Pecriyonuka benapycs, . MuHck, np. HezaBucumoctu, 4.
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LIEHayYHOMY METO/Y, TPUMEHSIEMOMY KaK B MCCJIEI0Ba-
HUSIX KPUMUHAJIMUCTUYECKOM HayKW, TaK M Ha MPaKTUKe
10 pacclieIOBaHUIO MPECTYIUICHUIA. B pa3nnyHbie Tombl
€ro M3yYeHMIO 00paIlajnuch TaKUe U3BECTHBIC yUCHBIE,
kak P. C. benkuH, I A. Iycros, A. B. [lynos, I. A. 3opuH,
B. K. JIlucuuenko, B. A. O6paszuos, H. I1. f610K0B 1 Ap.

CyILIHOCTh MeTOfa KPUMUHAIMCTUYECKOTO aHav-
3a A. B. JlyJ0B BUIUT B MaKCUMaJbHOM MCITOJIb30BAHUM
3HAHUI KPUMUHAIMCTUKA I U3ydeHUs] MH(OPMALIWH,
KOTOpPYI0 MPUXOAMTCS O00padaThiBaTh MPU pacciienoBa-
HMM YTOJIOBHOTO Jiesia. YToObI MpUMEHEHVE 3TUX 3HAHMIA
c(opMHMpOBANIOCh B HAayYHbBIII METOJI, OH IpejJlaraeT pas-
paboTaTh YeTKWi MOPSIOK, ITOCIEIOBATEIbHOCTb ITPH-
MEHEHUST CPEICTB M OIEPaLMii, YTO M CO3IAaeT CTPYKTYPY
MeTola KpUMMHAJIMCTUYeCKoro aHaimsa. A. B. [lynos
CYMTAET, YTO METO KpUMUHAIMCTUYECKOTO aHaJIM3a TTPH-
3BaH peajiM30BaTh CUCTEMHBIN TOIXON TMPU H3YyYEHUUN
npectyruieHus. OH OTMeYaeT, YTO TaK KakK MeTO1 KpUMM-
HaJIMCTUYECKOTO aHaIM3a eCTh CPEACTBO pealn3alvv B
KPUMMHAJTUCTUKE CUCTEMHOTO MOAX0/a K UCCIIEIOBAHMIO,
TO TIPU OTPEAEICHUM €T0 OOIIEil CTPYKTYPBI HAO MUMETh B
BUJLY, YTO CUCTEMHBIIA TIOAXOM, B CBOIO OUepelb, BKIIIOYAET
CUCTEMHO-CTPYKTYPHBI, CHCTEMHO-(YHKIIMOHAIBHBIA,
CUCTEMHO-MCTOpUYECKMiA (TeHE3UCHBIN ), CUCTEMHO-KOM-
MYHUKAIIMOHHBIA, CUCTEMHO-IIPOTHOCTUYECKUI IO/~
XOIbl. A 3TO, B CBOIO O4Yepe/lb, OIPEAesieT ColepKaHue
MeTola KPpUMMUHAIMCTUYECKOTO aHajIn3a, ero 3JIEMEHTOB
M 3TaroB UX mpuMeHeHus [3, c. 53].

A. B. JlynoB yka3bIBaeT Ha CYIIECTBYIOILME Pa3HO-
BUIHOCTM MeToAa KPUMHUHAJIMCTUYECKOTO aHaju3a,
MPUMEHSIEMOTO TPU MCCIIEAOBAHUU TIPECTYILICHUS:
1) CTpyKTYpHBbIl aHaNIuU3; 2) FTeHe3UCHBIN aHaIu3; 3) CU-
CTEeMHO-KOMMYHMKALIMOHHBII aHaiu3; 4) cyObeKTHO-
GbYHKIMOHAIBHBIN aHau3 [3, ¢. 54—59].

B pesysibrate CTpYKTYpHOTO aHaI13a MOJICKUT BbI-
SIBJICHUIO BCSI COBOKYITHOCTM MaTepHMabHBIX 3JIEMEH-
TOB, OOpasywolMx mpectyrieHne. OCHOBaHMEM BbI-
JIeJICHUST 2JIEMEHTOB MaTepUaJbHON CTPYKTYPBI MOXET
CJIYXWUTh MX CBOMCTBO K 00pa30oBaHUIO (BOCHPUSITUIO)
CJIeIOB Pa3IMYHON MPUPOABI KaK Ha CAMUX CTPYKTYp-
HBIX 3JIEMEHTaX MPECTYIUIEHUSI, TAK U B OKPYXarolllei
ux obcTaHoBKe. bilarogapst 3TuM cienaM npeacTapiser-
Cs1 BO3MOXHBIM ITO3HATh OCTABUBILKE UX OOBEKTHI.

U151 TUTIOBO# CTPYKTYPBI MPECTYIUIEHUI KaxI0ro BuIa
XapaKTepHO HAJIMYME ONPEAEIEHHOIO KOJIMYECTBA MaTePH-
JIBHBIX 2JIEMEHTOB. Takke CTPYKTypa KOHKPETHOTO TIpe-
CTYIUIEHUSI OIPENEeSICHHOTO BUIA MOXET OTIMYaThCsl OT
TUTIOBOI CTPYKTYphI. KOJIMUYECTBO 2/1EMEHTOB OTHOTO BUIa
He SIBJISIeTCS TIOCTOSTHHOM BEJIMUMHON 1 MEHSIETCS B 3aBH-
CHMOCTHY OT OCOOEHHOCTE! COBEPIIAEMOrO MPECTYIUICHUS.
KpyMuHammcTnueckuii aHajim3 CTPYKTYPhI TIPECTYIUICHUST
HE OrpaHMYMBAECTCSl BbIICIEHUEM ee 3JeMeHTOB. Llenbio
JaJIbHEMIIIEr0 U3y4eHUs SIBJISIETCSl TTO3HAHWE MX MpU3Ha-
KOB, CrieliM(UUECKUX CBOMCTB, MPUBEALINX K MPECTYITHO-
My JESTHUIO.

11 MHOTHMX TIPECTYIUICHUI XapaKTepHO Haludyue
TaKOTO 3JIEeMEeHTa, KaK OOBEKT M MPEIMET MPECTYITHOTO
nocsararejabcTBa [4, ¢. 48]. HeobxoauMocTh B KpUMU-
HAJIMCTUYECKOM aHaJIM3e JaHHBIX 3JIEMEHTOB 00YCIIOB-

JIEHa CJIeOyIIMMHU OOCTOSITeIbCTBAaMU. Bo-TepBbIX,
C TTO3UIIMY TEOPUM MMEIOTCS Pa3TMYHBIC B3TJISIAbI HA ITO-
HUMaHKMe 00bEeKTa U MpeaMeTa MPeCcTYIICHUs B HayKaX
YrOJIOBHOTO TpaBa MU KPUMMHAJIUCTUKU. YCTpaHEeHUeE
yKa3aHHBIX Pa3HOIJIACHii OyIeT CIIOCOOCTBOBATH MHTE-
rpaliy YrOJIOBHO-TIPABOBBIX AUCLUILUIMH, K KOTOPHIM
OTHOCSITCSI YIIOMSIHYTblE HayKu, YTO, B CBOIO OYepeib,
OyzaeT crocodcTBOBaTh 60J1ee 3DHEKTUBHOMY MPOTUBO-
JEHCTBUIO TTPECTYIMHOCTU. BO-BTOPHIX, yUeHbIE-KPUMU-
HaJIUCTHl B Ka4yeCTBE 3JIEMEHTa KPUMUHAJIMCTUYECKUX
XapakKTepUCTUK TPECTYIUIEHWI paccMaTpUBalOT, Kak
MPpaBWIO, TIPeAMET MPECTYITHOro nocsirarenbcTBa. [1pu
3TOM He obpalllaeTcss BHUMaHMS Ha OOBEKT MOCSTaTeb-
CTBa, YTO, COOTBETCTBEHHO, 00eIHsIeT MH(MOPMAIIMOH-
HYyI0 MOJieJIb TTpU (POPMUPOBAHMU METOIUK pacclieo-
BaHUsI KOHKPETHBIX BUAOB IPECTYILIEHUI. B-TpeThux,
KPUMUHAJIMCTUYECKOE MCCIIeI0BaHNE O0BEKTa U TIpe-
MeTa ITOoCSITaTeJIbCTBA UMEET HE TOJBKO TEOPETUIECKYIO
3HAYMMOCTh, HO U MPAKTUYECKYIO, T. K. 9TH DJIEMEHThI
comepXaT MHMOPMATUBHYIO COCTABJISIONIYI0 00 MHBIX,
B psilie CJIyyaeB HEM3BECTHBIX, CTPYKTYPHBIX 3JIEMEHTaX
MPECTYIICHUSI.

OOBEKT MPECTYITHOTO MOCSTaTeIbCTBA SBJISETCS Ma-
TEPUATbHBIM 3JIEMEHTOM CTPYKTYPHI TPECTYIUICHUS,
YTO CYHIECTBEHHO OTJIMYAeT €ro OT aHaJOIMYHOro I10
HaUMEHOBAaHUIO YTOJIOBHO-TIPABOBOTO 3JIEMEHTA COCTa-
Ba MPECTYIUICHUS.

B Teopum yrosoBHOTO mpaBa 10 CHUX TOP CYILIECTBY-
0T pa3JIMYHbIe MHEHMS TI0 BOITPOCY O IOHMMaHUU 00b-
eKTa TpecTyrieHust. PazHooOpa3ue KoHUenuuii o0b-
ekTa mocsrareiabctBa paccMotrpeHo M. O. IpyHTOBBIM
[5, c. 41-46]. Hu ogHa u3 mpoaHAIM3MPOBAHHBIX UM
KOHLEIIMIA He TTpueMIeMa I pacCMOTPEHUs 00beKTa
MOCSITaTeJIbCTBA KaK PaBHOLICHHOTO MOHSITUS JJIsT yTO-
JIOBHOTO MpaBa U KPUMUHAJIMCTUKU. JIeI0 B TOM, 4YTO
abCTpaKTHBIE TI0 CBOEI CyTU OOIIECTBEHHbIE OTHOIIIE-
HUs, coliMaibHbIe OJ1ara Uiy 4eaoBek [5, c. 45], coctaB-
JISTIOIIME CONepXKaHMe KOHIENUMI YroJIOBHO-TIPaBO-
BOTO TMOHSTHUSI 00OBbEKTa MOCATATEIbCTBA, HE OTPaXKaloT
CHUCTEMY CJIEIOB, COAEpXKaIIMX KPUMWHAIUCTUYSCKU
3HAYMMYI0 MH(GOPMAIMIO O COBEPIICHHOM IPECTYILIe-
HUU U €TO dJIeMEHTaX.

B HayyHOI1 u y4yeOHOII JuTepaType Mo YroJJOBHOMY
npaBy Pecnybiuku bBenapych B TeyeHHME IIUTEIBLHOTO
BPEMEHM TIPUIEPXKMUBAIOTCS TPATULIMOHHON KOHIIETIIIUYT
00I1IeCTBEHHBIX OTHOIIEHUI KaK 00beKTa IPECTyITHOTO
rnocsrateJibctBa [6]. AHAJOTMYHBIN TOAXO/ 3aKpeTUIeH
B noctaHoBJeHusx [Tnenyma BepxosHoro Cyna Pecriy-
onuku benapychk mo Bompocam IpruMeHeHus npasa [7].

C no3uuuy KpUMUHAJIMUCTUKUA OOBEKT KaK 3JIEMEHT
CTPYKTYPHI MPECTYIUICHUSI MOXHO TMPEACTaBUTh B BUIE
MaTepuaJbHON COBOKYIHOCTU WJIM CUCTEMHOIo 0o0pa-
30BaHUsI, Ha KOTOPbIE OKa3bIBAETCSI HETIOCPEACTBEHHOE
BO3IIElICTBHUE, OHA WJIM HECKOJIbKO COCTaBJISIONIMX MX
yacTeil MOTYT ONpeIesTh LeJeBYI0 HampaBieHHOCTb
MPECTYIHOTO JessHus. HeobxomumMo MMeTh B BULY, YTO
caM 10 cebe OOBEKT KaK eIMHOE 1IeI0e TaKXKe MOXET
SIBJISITHCS 1IeJIbIO TIPECTYITHOM AESITeIBHOCTU. DTO TIPO-
HUCXOAMT B TEX CIydasiX, KOraa yMbICeJl BAHOBHOTO Orpa-
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HUYMBACTCS TPUYMHEHUEM OOBEKTY IOCSTaTeIbCcTBa
Bpena. Hampumep, cratbs 218 YronoBHoro koaekca
Pecnyonuku benapycs (manee — YK) npeaycMaTtpuBaeT
OTBETCTBEHHOCTh 32 YMBIIUICHHOE YHUYTOXEHUE MO0
MOBpEXIEHNE UMYIIIECTBA. DTO UMYIIECTBO, HAIIPUMED
aBTOMOOWJIb, IOM, MHOE CTPOSHUE U 1., ABJISIETCS 00b-
€KTOM ITOCSITaTeJIbCTBA, COBEPIIAEMOTO C 1IeJIbIO TIPH-
YMHEHUs Bpelna B BUIE MX YHUUTOXEHUS WIM TTOBPEX-
JEHUS.

OOBEKT MPECTYIMTHOTO IOCSTATEILCTBA MOXET OBITh
MPOCTBIM W CJIOXHBIM, €IMHBIM W MHOXECTBEHHBIM,
MHOTOYpOBHEBbIM. OCOOEHHOCTU 0O0BEKTa Ipeaonpe-
JEJSIIOT crieunbUKy ACSITSIBHOCTA CyObheKTa U Mexa-
HUM3M TPECTYIUICHUs], YTO B UTOTE CKAa3bIBAaeTCs Ha €ro
CJIeIOBOI KapTHHE, CliefaXx-OTpaXKeHUsX, TOH MepBO-
OCHOBE, Ha KOTOPO#1 6a3upyeTcs BCSI KpUMUHATUCTUYC-
cKasl AeaTeNbHOCTb [8, c. 284].

OObeKTaMU MPECTYITHOTO IMOCATATEeNIbCTBA SIBJISIIOT-
cs 4eoBeK (B €IMHCTBEHHOM YMCJIC WJIM TPYyIIIa JIo-
Jeii), UMYIIECTBO (IBMXKMMOE W HEIBUXUMOE), KOM-
MbIOTEPHbIE U UHBIE 3JIEKTPOHHBIE CUCTEMBbI, IEHEKHbIE
cpencTBa U LIeHHbIe OyMarv, TpaHCIIOPTHbBIE CPECTRa,
MPEANPUATUS U YIpeXIeHUs, (DUPMbI, TOCYIapCTBEH-
Hble opraHbl. JIeCTBUSI B OTHOILIEHUU OOBEKTa MOTYT
OBITH CBSI3aHBI KaK ¢ MPUYMHEHMEM €My Bpena, Tak 1
0€3 TaKOBOTO.

UYenoBek sSIBISIETCSI OOBEKTOM IMPECTYITHOIO MocsTra-
TEJIbCTBA, KOTJa Ha HErO B pe3yjibraTe MPeCTYITHOTO Jie-
STHUSI OKa3bIBAeTCs OMpeiesieHHOEe HEeNOCpeACTBEHHOE
BosneiictBue. K TakuM JessHUSM OTHOCSITCSI, HaIlpH-
Mep, HaCWIbCTBEHHBIC MIpecTyIieHus. B aTux ciaydasix
00BEKTHl ITOCATATENbCTBA MOTYT OBITh KJacCUMUIIU-
pOBaHbI B 3aBUCMMOCTU OT BBITTOJIHSIEMOW UMM POJIU B
cucteMe TnpectymieHus. Harmpumep, mpu coBepliieHUN
pa300MHOro HarajaeHusl MOTEPIEeBIIN UTPAaeT aKTUB-
Hy10 MO0 maccuBHY10 pojib. OH aKTMBEH, €CJIU COBEpP-
IIaeT ONpeeIeHHbIe AeMCTBUSI, IBUXKECHUS, OKa3bIBaeT
COITPOTUBIICHUE MPECTYITHUKY B XOJIe pa3BUTUSI KPUMU-
HaAJIMCTUYECKOM CTPYKTYpBl pa30osi. JJaHHBIM 3JeMEHT
MOXeT OBbITh M IMaCCUBHBIM, €CJIM He IpearnpuHUMAa
HUKaKUX JCHCTBUII B OTHOILIEHWM HAaIlaJaBIIeTo Kak
CJICICTBHE HAXOXICHUS B COCTOSTHUM CUJIbHEUILIETO ITy-
IIEBHOTO BOJIHEHUS, cTpaxa. O4eBUIHO, YTO B IIEPBOM
ciydae, IIpY OKa3aHUU COIMPOTHUBIICHUS, TPOTUBOIEH-
CTBHUSI CyOBEKTY, COBEpILAOIIEMY ITPEeCTyIIEHUE, OCTa-
ercs bosiee MH(QOPMaATUBHAs ClieloBast KapTUHA.

Bonbimum pazHooOpa3veM OTJIMYAETCS TaKO 00b-
€KT TIPECTYITHOIO IOCIraTesibcTBa, KakK HMMYIIECTBO.
OHO BKJIIOYAET MHOXECTBO Pa3JIMYHBIX Bellleil, HaXxo-
JSIIUXCS B COOCTBEHHOCTU (DU3MYECKUX U IOpHUIMYe-
ckuXx Juil. Bece Beny rnmoapasaesnsieTcst Ha [Be OOJIbIINE
IPYMITBl UMYILECTBA: IBMXXKMUMOE M HenBuxkumoe. [e-
JIEHUE Bellleil Ha IBUKUMBbIE U HeIBUXMMBbIE U3BECTHO
CO BpEeMeH KJIaCCUYeCcKoro repuona Pumckoit umiie-
puu (IIT Bex mo H. 3. — III Bex H. 3.). K nBUXKUMBIM
OTHOCSTCSI TIPOCTPAHCTBEHHO IepeMelllaeMbie BEIlH,
a K HEeIBWXKMMBIM — 3eMeJIbHble YYacTKU UM BCE CO3-
JaBaeMoe Ha HMX, a KpoMe TOro, Heapa, MpOCTpaH-
CcTBO Han 3emiieil [9, c. 82]. He aHanu3upys B metasix

acreKThl I'PakIaHCKO-TIPAaBOBOTO ITOHSTHUS <«MMYIIe-
CTBO», 3aMETUM, YTO €My KaK 3JIEMEHTY CTPYKTYphI
MPEeCTYIUIEHUs] MOXEeT MPUIMHSITLCA Bpen. Hampumep,
00BbeKTaMM MOCcATaTeIbCTBA, COTJIacHO cTaThe 263 YK,
SIBJISTFOTCSI IPUPOJHBIE KOMILIEKCH MJIM OOBEKTHI OCO-
00 OXpaHsIeMbIX TIPUPOIHBIX TEPPUTOPUIA, KOTOPBIE B
pe3yjbraTe MPEeCTYIHOTO JesSTHUSI YMBIIUIEHHO YHMY-
TOXAIOTCS TMOO TTOBPEXKIAIOTCS.

KommbloTepHble 1 MHBIE 3JIEKTPOHHBIE CUCTEMBI SIB-
JIIOTCS OOBEKTOM TPECTYITHOTO IOCSTATe/IbCTBA CpaB-
HuteabHo HegaBHO. B YK 1999 roga comepkutcs riasa
31 «IpectyrieHus NpoTUB UHGOPMAIIMOHHOM Oe3omac-
HocTU». OHUM U3 OCHOBHBIX OOBEKTOB IOCSTATEIbCTBA
SIBJIIETCST KOMITBIOTEpHAsI CUCTeMa, T10J] KOTOPOii ITOHU-
MaeTcsl OpraHM3allMOHHO YITOPSI0YSHHAs COBOKYITHOCTh
MacCvBOB MH(MOPMaLMU M MHGOPMALIMOHHBIX TEXHOJIO-
IMii, peanusylomias MHOOPMAIIMOHHBIE TTPOLIECChl, 00-
pa3yIolIM 3JIEMEHTOM KOTOPO SIBJISIETCS XOTSI ObI OTHA
OBM: 6a3bl CrpaBOYHBIX JAHHBIX ISl HAceAeHUsI, Oa3bl
JaHHBIX 3aKOHOIATEbHBIX U HOPMATUBHBIX aKTOB, 0a3bl
apXMBHBIX, MY3€MHBIX, YUEOHBIX U MPOYUX AaHHBIX [10,
c¢. 815]. JlaHHOMY OOBEKTY He BCerna MpUUMHSIETCs Bpe/.
Hanpumep, coBepinasi OeicTBUS, NpPEIyCMOTPEHHBIC
crarbeit 352 VK, npecTynmHUK OCyIIeCTBIsIeT HeCAaHKII -
OHHUPOBAHHOE KOMMPOBaHME MO0 MHOE HETIPaBOMEPHOE
3aBjiafeHre UHopMalMeit, XxpaHsIleics: B KOMITbIOTEp-
HOU crcTeMe, HO (haKTUIECKOTOo Bpea eil He MPUYMHSIET.
Hao6opor, B ctatbe 351 YK npemycMoTpeHa OTBETCTBEH-
HOCTb 32 pa3pyllieHre KOMITBIOTEPHOI CCTEMBI, a TAKXKE
YMBIIIUIEHHBIE YHUUTOXEHUE, OJIOKUPOBaHUE, TIPUBEIC-
HME B HEMPUTOIHOE COCTOSIHME KOMITBIOTEPHOI MH(DOP-
MallM¥ WK TTPOrpaMMbl JTIMOO BBIBOI M3 CTPOSI KOMITBIO-
TEPHOTO 00OPYIOBAHUSI.

B xadyecTBe MHBIX 3JIEKTPOHHBIX CUCTEM MOXKHO pac-
CMaTpuBaTh TaK Ha3bIBaeMbIE JIEKTPOHHBIEC KOIIIEIbKHY.
OHU npeacTaBisioT codoil THGOpMaLIMIO, HAXOASIIIYIO-
Cs1 B PacTOPSKEHUU yUpeXaeHWi GuHaHCOBOM chepbl
0 JIEHEXHBIX CPEICTBaX, KOTOPbIe ObLIU TMEepeBeacHbI B
SJIEKTPOHHBIN BapuaHT. Ero Xe paccMaTpuBaloT B Ka-
YECTBE MPOrpaMMHOIO obecIiedeHrsI, KOTOPOe ITO3BO-
JISIET XpaHUTh U UCIIOIb30BaTh IEHbIM (HAIMOHATIBHYIO
U WHOCTPAHHYIO BajlOTy) B JJEKTPOHHOW CUCTEME.
DJIEeKTPOHHBINM KOIlIeJeK MpeaHa3HaYeH ISl pacyeToB
OHJIaliH, KOTOPHIE IMO3BOJISIIOT HE pacIllaurBaThCs JIMY-
Ho. HemoctaTkoMm 371eKTPOHHBIX KOIIEIbKOB SIBJISIETCS
BEPOSITHOCTh UX KPUMUHAJIbHOTO B3JoMa [11].

MupoBoii sxoHomuueckuii kpusuc 2008 roga mo-
CAYXWJI HayajoM ISl TOSIBJICHUS W Pa3BUTUSL KPUII-
TOBAIIOTHI, CO3JJaHUe U KOHTPOJIb 32 KOTOPOil 6a3upy-
oTca Ha Kpunrorpaduueckux meromax. Hampumep,
B MocjenHee BpeMsi HauOOJIbIIYIO TOITYJISIPHOCTh Ha-
OupaeT Takasi KpuIToBaiiora, Kak Bitcoin [12]. [TosiBu-
JIUCh M COOTBETCTBYIOIIME KOIIEIBbKHU TSI €€ XpaHESHUSI.
Ho B TO Xe BpeMs1, pH BCeil CIOXHOCTU TPEIIOKEH-
HOM CHCTEMBI, 3TO He TapaHTUPOBAJIO 6€30MACHOCTH OT
37010 ymbicaa. B rinob6anbHoit cetu MHTEepHET comep-
KUTCS MHCTPYKUMS [UISI HE3aKOHHOM AESITeIbHOCTU B
OTHOLIIEHUU KpUNTOBaIIOTHI [ 13]. UMeroT MecTo ciiyyau
XUILIEHUSI KpUNTOBAIIOTH U B benapycu [14].
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JeHexXHble cpeicTBa W IIeHHble Oymaru HedacTo
SIBJISIFOTCSL OOBEKTaMU IPECTYITHOTO IOCSITaTe/IbCTBA.
VYK comepXut HeOOJbIIOE KOJIUYECTBO CTaTeid, Tae B
KayecTBe 00bEeKTa MOCSATaTeIbCTBA BBHICTYITAIOT IEHBIM
WK LieHHble Oymaru. HeckojbKo yTroJIOBHBIX CTaTeit
MpeaycMaTPUBaOT OTBETCTBEHHOCTb 3a IMOCSTaTelb-
CTBO Ha MOPSIOK OCYIIECTBICHUS 9KOHOMUYECKOM Jie-
sTeabHOCTU. Tak, cTaTths 225 npeaycMaTpuBaeT OTBET-
CTBEHHOCTb WHIMBUIYAJIBHOTO MPEANPUHUMATENS WU
JIOJDKHOCTHOTO JIMIIA IOPUAMYECKOTO JIMIla 3a HeBO3-
BpallleHue BaJIIOTHI M3-3a TPAHUIBI B 0CO00 KPYITHOM
pa3Mepe, KOTopasi B COOTBETCTBUM C 3aKOHOAATEJb-
ctBoM Pecny6iuku benapych momjiexXuT mepedyuciie-
HUIO B YIIOJIJHOMOYEHHbI 6aHK Pecryonuku benapycs.

[IpecTynmHbIM SIBASIETCS NEsTHUE, CBSI3aHHOE C TIOM-
JIEJIKO JeHeT Wu LeHHbIX OyMar. [Ipu aTomM oHU Oy-
YT pacCMaTpUBaThCsl OOBEKTOM IMOCATATEIbCTBA, KOTIA
MMeeT MECTO MX YacTMYHas IOAeNIKa. YTOJIOBHAsI OT-
BETCTBEHHOCTD Io cTaThe 221 YK npeaycmoTpeHa u 3a
MOJTHYIO TTOACJIKY IEHET WU LIEHHBIX OyMar, HO B 3TOM
clydyae OHU BBINOJHSIIOT B CTPYKTYpE MPECTYILICHUS
WHYIO POJIb.

TpaHcIOpTHBIE CpeACTBa KaK OOBEKTHI MOCSTaTeb-
CTBa TaKxXe penKo BcTpedaroTcs cpeau Hopm YK. Hawu-
0oJiee TUMMMYHBIM TTPUMEPOM TPAHCIIOPTHOTO CPEACTBa
KakK 00beKTa MocsATaTe/IbCTBA SIBJISIETCS HEITPaBOMEPHOE
3aB/IaficHe UM M TToe3Ka 0e3 1IeJI1 XUIEeHUs, T. €. YTOH
(ct. 214 YK), a paBHO yroH Ju0o 3axBar C 1LIeJIblIO YTOHa
JKEJIe3HOAOPOKHOTO TOIBIXKHOTO COCTaBa, BO3MYIIIHO-
ro uiu BogHoro cyaHa (ct. 311 YK). Eme B kauectBe
MpUMepa MOXKHO YITOMSIHYTh YMBIIIIEHHOE IIPUBEICHUE
B HEroJHOCTh TPAHCIIOPTHOTO CpeAcTBa (KeJIe3HOIO-
POXHOTO, BOIHOTO, BO3IAYIIIHOTO, aBTOIOPOKHOIO, Ma-
TUCTPAJILHOTO TPYOONpPOBOMHOrO TpaHcmopra) (cT. 309
VK).

Ipennpusarus, ydpeXaeHUS W (PUPMBI  SBISIOTCS
00BEKTOM TMPECTYITHOTO TOCSTaTeIbcTBA MHOTUX IIpe-
CTYIUIEHMI1, OTHOCSIIMXCSI K pa3IudHbIM pasneyiam YK,
HO B IIEPBYIO OY€PeIb 3TO MPECTYIICHUST TTPOTUB MOPSIJI-
Ka OCYIIECTBICHUSI 9KOHOMUUYECKOM aesiTebHocTi. Ha-
MpYMeEp, JIOXKHAsE 3KOHOMMUYECKAs HECOCTOSITETbHOCTh
(6ankpotctBo) (cT. 238 VK). [Ins BbimeaeHUsT 00beKTa
MOCSTaTeNIbCTBA, a JJIsI NaHHOTO MPECTYIUIEHUs Xapak-
TEpPEeH MHOXECTBEHHBII 00BEKT, HEOOXOAMMO TPENCTaB-
JIATh CBSI3b KOHKPETHOTO CyOBEeKTa XO3SIMCTBOBAHUS, B
OTHOILIEHWM KOTOPOTO CTaBUTCS BOMPOC O MPM3HAHUU
5KOHOMMYECKHN HECOCTOSITEJIbHBIM, C MUHBIMU CYOBEeKTa-
MU XO3SIUCTBEHHOM nesATeNbHOCTA. BOT aTH mocnenHue
CYOBEKTHI, T. €. Pa3JIMYHBIC MPEATIPUATHS, YIPEXKICHUS 1
(bupMBI, IO OTHOIIEHUIO K KOTOPBIM CYOBEKT XO3SIHCTBO-
BaHMS BBICTYIIACT TOJDKHUKOM, U SIBJISTIOTCSI OOBbEKTaMU
MPECTYITHOTO TOCATaTeIbCTBA.

AHAJIOTUYHBIM 00pa3oM HEOOXOAMMO TMOAXOAMTH K
BBIICJICHUIO OOBEKTa IOCSTATebCTBA MPU PAacCMOTpe-
HUU TIPECTYIUIEHUsI, CBSI3aHHOTO C PACIpPOCTPaHEHUEM
JIOXKHO uH(opMaLMK o ToBapax U yeayrax (ct. 250 YK).
B naHHOM ciyyae 00bEKTOM IOCSATaTeIbCTBA BHICTYIIA-
0T HE TOBapbl M YCJAYI'M, B OTHOIIEHUM KOTOPBIX pac-
MpoCTpaHeHa JoxXHas nHdopmaims. DakTraecku Bpes

MPUYNHSETCS HE UM, a TOMY TIPEATIPUSITHIO WU (bUpMeE,
MPOM3BOISIIINM 3TH TOBAphl, OKA3bIBAIOIIUM YCIIyTH
JINOO BBHIMOJIHSIOIIMM padOTHI.

ITpyMeHUTEILHO K JTODKHOCTHBIM XUIICHUSM I10-
HaTUEe o0bekTa, oTMevaeT I. A. Illymak, Bechbma CHUH-
TeTuyHO. K HeMy OTHOCHUTCS 3BEHO XO3SIIICTBEHHOIO
MEXaHM3Ma, B paMKaX KOTOPOIO pa3BUBaeTCs MPECTy-
rieHue. Yaiie Bcero 3To onpeaeaeHHOe MpeanpusTue,
yupexaeHue, opraHusalus. B psize ciydyaeB OOBEKT
paccMaTpuBaeTCs HECKOJIbKO yXKe — KOHKPETHBII Mpo-
M3BOJCTBEHHBIN Y4YacTOK, 1ieX, MarasuH, ckjana. MHo-
I1a OOBEKT XUIICHUST MOXKET OXBAaThIBATh COBOKYITHOCTh
MPEANPUITUIR, YUIPEXKICHUIN, OPTAHU3ALIMIA, CBSI3aHHBIX
0o01Iel X035IMCTBEHHOM AesATeNbHOCThIO [15, ¢. 138].

TocymapcTBeHHbBIE OpraHBl KaK O0bEKTHI ITPECTYITHO-
IO TTOCSTaTeIbCTBA MOXKHO BBIIEINUTH B HEKOTOPHIX CO-
cTaBax MpecTyruieHuii. [1py 3ToM ciienyeT UMETh B BULY,
YTO COBEpIlIaeMbIM MPECTYIUVIEHUEM HAPYLLIAIOTCS UHTE-
pecbl UMEHHO TOocyaapcTBEHHOro opraHa. Hampumep,
00BeKTOM MocsrareabcTBa B ctatbe 231 YK sgpiasiercs
TaMOKEHHbII opraH. DTa HOpMa MpeaycMaTpUBaeT OT-
BETCTBEHHOCTbh 34 YKJIOHEHME OT YITJIAThl TAMOXEHHBIX
TUlaTexxeid B KpymHOM pa3Mepe. TaMoXeHHbIe IaTe-
XM — 3TO HaJorW, cOOpHI (IOIUIMHBI), B3MMacMbIe B
pecnyOJMKaHCKUI OOIXKET TaMOXEHHBIMU OpraHaMu.
K TaMOXKeHHBIM ITaTeKaM OTHOCSTCSI: BBO3HBIC I BbI-
BO3HbIC TAMOXKEHHbBIC MMOLIJIMHBI; CIICHMATbHBIC, AHTH-
JEMITMHTOBEIC Y KOMITEHCALIMOHHBIE MOIIMHEI; HAJIOT
Ha J00aBJI€HHYIO CTOMMOCTb, B3MMaeMblii MpU BBO3E
TOBapOB Ha TaMOXEHHYIO T'paHUIly; aKLU3bl, B3MMae-
MbI€ TIpY BBO3€ TOBApOB HAa TAMOXKEHHYIO TEPPUTOPMUIO;
TamMoxkeHHbIe coopsl [10, c. 512].

OOBEKTOM IOCATaTeIbCTBA TAKXKE SBJSIETCS CYII (KakK
TOCYIapCTBEHHBI OpraH) B pe3yibraTe BBIHECCHMS
Cylbeil 3aBeJOMO HEMPaBOCYAHBIX TPUTOBOPOB, pellie-
HUS Win uHoro cyaedHoro akTa (cT. 392 YK). BriHece-
HUE 3aBEeJJOMO HEeMPaBOCYAHOIO aKTa sSIBJsIeTCs rpyoeii-
MM HapylleHWeM NPUHIWIOB IpaBa (3aKOHHOCTH,
CcrpaBeIJUMBOCTU M 1p.). Takoro popa «IpaBoIpuMe-
HUTEJIbHAS NesITeILHOCTh» MTOAPBIBAET aBTOPUTET Cyaa,
HapyllaeT HopMajbHOe (DYHKIMOHUPOBAaHUE CyIeOHOIt
BJIACTU, pa3pyllaeT Bepy IpaxaaH B CIIPaBeIIMBOCTb
npasocynust [10, c. 896].

C TOYKM 3peHHST KPUMHUHAJIVUCTUKY IIPEIMETOM I10-
cAraTeNbCTBa CAEAYeT CYNTATh MaTepUaIbHbIN 3JEMEHT
MPEeCTYMHOro JesHUs, KOTOPbI BCerma omnpeaessier
LIeJIEBYIO0 HAMpaBJIeHHOCTb B JESITEIbHOCTU CYObeK-
Ta TiocsrarejabcTBa. JeiicTBUS B OTHOIICHWM TaHHOTO
3JIEMEHTA MaTepUATbHOM CTPYKTYPBI MIPECTYIJICHUST HE
COMPSIKEHBI ¢ TPUYMHEHNEM eMy Bpea. Llean mpectymn-
HWKa — 3aBJIaficTh 3TUM IPEAMETOM M B JaJbHEHIIeM
HE3aKOHHO PacIopsIAUTBCS UM [0 CBOEMY YCMOTPEHMUIO.

OOBEeKT U MpeaMeT MPEeCTYITHOIO MocsAraTe/bcTBa B
psiiie ciaydyaeB MOTYT COOTHOCUTBCS KakK 00lllee M 4acT-
Hoe. DTO XapaKTepHO JUIs TeX MPEeCTyIUIeHUA, Tae Mpea-
MET TOoCSTaTebCTBA BBICTYIAeT B KauecTBe 2JeMEHTa
MaTepHaIbHOM CHCTEMBI, KOTOpas B CTPYKType IIpe-
CTYILJIEHUSI SIBJSIETCSI OOBEKTOM IocsiraTtesabcTBa. Ha-
MpuMep, TMPU COBEPIICHUN KBapTUPHOM Kpaxku IOMe-



104 FOpwmmraeckwmit BecTHUK CaMapcKOro YHUBEPCHUTETA

Tom4 Nel 2018

1eHre, B KOTOPOM OHa COBEplIeHa, paccCMaTpuBaeTCs
KaK OOBEKT IMPECTYIMHOIO MOCsATaTeIbCTBA, a BCE MOXU-
IIEHHOE M3 MOMEILIEHUs — KaK IMpeaMET MPeCcTyMHOro
nocsrarejabcTBa. Jpyroit mpuMep: B KpUMUHAIMCTHYE-
CKOI1 CTpYKTYpe pa300oiHOro HamajaeHus MmoTepreBIInii
SIBJISIETCSl OOBEKTOM MOCSTaTeIbCTBA, & OTHATHIE Y HETO
JEHbIU (30JI0ThIE YKpAllleHWs]) — TMpeAMEeTOM Mocsira-
TeJIbCTBAa. DTU MPUMEPHI YKa3bIBalOT Ha 1IEJEBYI0 Ha-
MPaBJIEHHOCTb COBEPIIEHHBIX MPECTYIMHbIX NESTHUMA.

IIpenMeToM MNpPECTYMHOrO MOCSTaTeJbCTBA MOXKET
SIBJIITbCSI IPAKTUYECKU JIIOO0I MaTepuaabHbIi 0OBEKT,
MPeICTaBSIOIIMA TPEeCTYHbIN uHTepec. s npumepa
MOXHO Ha3BaTh CJIEIYIONIME MPEeIMEThI ITOCATaTeIbCTBRA:
XWJIble TTIOMEIIEeHUs (IoMa, KBapTUPhI, KOTTEIXKHU), Je-
HEXHBbIE CPelCTBAa U MHbIE LIEHHOCTU, TPAHCIIOPTHbIE
CpeAcTBa, TpeAMEThl M BeIleCTBa, 3alpellicHHbIE B
rpaxxIaHCKOM 000poTe (OpyXue, HApKOTUUYECKUE CPel-
CTBa, OTPABJISIOLIME BEIIECTBA) U T. 1.

ITpenmeToM mocsiraTeabcTBA MOXET SIBJASTHCS U TO,
YTO XapaKTepu3yeTcsl Kak HemaTepuajibHoe. B mepBylo
oyepeab B KauecTBE TaKOro MpeaMeTa clieyeT Ha3BaTh
uHbopManuio. XoTs, Mo HallleMy MHEHUI0, UHhopMa-
1M, UMesl MaTepHaJIbHyI0 OCHOBY CBOETO MPOUCXOXK-
JeHUsI, cama Io cebe sBJseTcsl MaTepuaibHo. Takas
MO3ULMS TTPEACTABISIETCS] CIIOPHOM, HO MBI CBOE MHE-
HUE MO NaHHOMY BOIPOCY apryMEeHTUPOBaJU paHee
[16, c. 56].

HMHbopmalius MOXeT SBJISIThCS KaK MPeIMEeTOM 3a-
BJIAZICHUSI, TaK U MPEIMETOM Pa3IMYHBIX MAHUITYJISIIUNA
¢ Hewo. B nepBoMm cityyae nHGopManuys MomieKuT KO-
POBAHUIO U TOCETYIOIIEMY MCIIOIb30BaHUIO B MPOTUBO-
npaBHbIX Hex. CortacHo crathe 352 YK, npemycmo-
TpeHa OTBETCTBEHHOCTbh 3a HECaHKIIMOHWPOBAHHOE
b0 HeINpaBOMEpHOE 3aBjiaicHue WHbopMaluei,
XpaHsIleics B KOMITbIOTepHOU cucteMme. Kommbrorep-
Has cucTeMa C MO3UIIMU PACCMOTPEHMST MaTepuaaibHOU
CTPYKTYPbI JAHHOTO TMPECTYIUIEHUS SIBISIETCSI OOBEKTOM
MPECTYITHOTO MOCSTaTe/IbCTBa, a UH(hOpMaIlUsI, XpaHs-
masicss B Heil, — MPeaIMETOM MOCSraTeJbCcTBa, KOTO-
POMY, COTJIACHO KOHCTPYKLIMU COCTaBa MPeCTyIICHUS,
Bpell He MpUYuHseTcs. B npyrom ciydae, B pe3yjbrare
MPECTYMHOro MPOHUKHOBEHUSI B KOMITBIOTEPHYIO CU-
CTeMY, CeTh, B MAllMHHbIC HOCUTEJU, XpPaHSIIUE UH-
dopManuio, MocaeAHss TMOIBEpraercss W3MEHEHUIO,
B Hee BHOCSTCS (hparMeHTbl 3aBEAOMO JIOKHOU WH-
¢dopmaruu (ct. 350 YK).

PazButrie nHOOPMAIIMOHHBIX TEXHOJOTUIA, a TaKXke
OOBEKTUBHbBIE IPOLIECChI, MPOUCXONSIIME B MUPOBOM
9KOHOMMKE, CIIOCOOCTBOBAJIY TMOSIBIEHUIO HOBOTO M-
MeTa MPECTYITHOro IOCAraTejbCTBA — KPUIITOBATIOTHI.
Kpunropaniota mnpeactaBisieT co0Oll Pa3sHOBUIHOCTH
LIM(MPOBOI BATIOTHI, KOTOpasi UMEET BUJ 3JCKTPOHHbBIX
JIEHET, NCMOJb3yeMbIX B KaueCTBE albTepPHATUBHbBIX WU
JOTMOJTHUTENTEHBIX BATIOTHBIX CpeAcTB [17, c. 61—64].
HMMeroT MecTo mepBble Cayyau XUINEHUsS KPUIITOBAIO-
Thl B benapycu [14], KoTopble Moka3aayd HErOTOBHOCTb
MPaBOOXPAHUTEIBHBIX OPraHOB IMPOTUBONEICTBOBATH
TaKUM MpecTyryieHusiM. PaHee YrosoBHbIE Jena IO
dakTy XullleHusI KpUNTOBAIIOTH B benapycu He BO3-

oyxnanuch [18]. U ecnu B benapycu 3T0 eqUMHUYHbBII
U, BOOIIIEM-TO, MEJIKUI CITydail XUIIIeHUST KPUTITOBATIOTHI,
TO 32 pyOesKOM 3TO aKTMBHO Pa3BUBAIOLIUICS BUI XUIIIE-
HUM, MPUYUHSIOIIMI ITOTEPIIEBIINM OTPOMHBIC YOBITKH.
Tak, B AmoHny B pe3yibraTte XWAIIEHUST KPUTITOBATIOTHI
COOCTBEHHMKAM TIPUYMHEH YIIEepO, SKBUBAJICHTHBIM
534 muyuinonam nostapoB CIIA. XuilieHue coBeplIeHO
B pe3yJibTaTe XaKepPCKOi aTaku B OTHOLIEHWM KPYITHEM-
el B AnoHuu 6upxu nubpoBbixX BamoT [19].

WUccnenyem cooTHoLIeHNE 00bEKTa U MpeaMeTa Tpe-
CTYITHOTO TOCSITaTeIbCTBA Ha MIPUMEPE PACCMOTPEHUS
CTPYKTYPHI JIeTau3allMy CPEICTB, IOJTYYEHHBIX Ipe-
ctynHbIM TyTeM (cT. 235 YK). O0bekTOoM Jieraau3aiuu
CPEICTB, IOJyYEHHBIX TPECTYITHBIM ITyTEM, SIBJISIETCS
MaTrepuajibHasl CUCTeMa, Ha KOTOPYIO HaIlpaBJIeHO TIpe-
CTYITHOE IOCATaTeNIbcTBO. Takoi 3JeMEHT B KPUMU-
HAJIMCTUYECKONM XapaKTepUCTUKE paccMaTprUBaeMOro
MPECTYIUICHUs He YIoMuHaeTcs. HekoTropsle aBTOpHI,
Hanpumep 1O. B. KpauyH, B KpMMHUHAIMCTUYECKOMN Xa-
pPaKTepUCTHUKE UCCIIEAYEMOrO MPECTYIJICHUS] B Ka4eCTBE
ee 2JIEeMEHTa YIIOMUHAIOT MECTO Jieraju3aluy CpeiCTB,
MOJTYYEHHBIX MPECTYITHBIM ITyTeM. B ero npenenax mpo-
HUCXOAUT U 0TOOpaxkaeTcsl MPECTYITHAs NesITeIbHOCTD 10
OCYIICCTBJICHUIO OIlepalyii, CO3MAIIIMX BUIWMOCTb
3aKOHHOCTH CPEJICTB, MOJYYEHHBIX TPECTYITHBIM TyTeM
[20, c. 75-78].

Mecro coBepilleHUSI 1 OOBEKT IMPECTYITHOTO MOCs -
raTejbCTBa TpH JIeTAJIM3allUM CPEICTB, NMPHUOOpPETEH-
HBIX MPECTYITHBIM MYTEeM, COOTHOCSTCS KakK oOliee U
yacTHoe. OOBEKT mocsraTejbCcTBa Uil TaHHOTO BUIA
MPECTYIUICHUI — 3TO BCETAa OIpeneIeHHOe MECTO €ro
COBEpIICHUsI, HO HE KaXJJI0€ MECTO MOXET paccMaTpH-
BaTbCsl B KaueCTBe 00bEKTa, HAa KOTOPBI MOCATaeT BU-
HOBHBIN.

ITon MecToM coBeplIeHUs Jeraju3aiuu (OTMbIBa-
HUS) CPEACTB, MIPHUOOPETEHHBIX MPECTYITHBIM ITYTEM,
B IIMPOKOM CMBICJIe TTOHMMAITCS Y4YyacTKU IIpO-
CTPAHCTBA, HAa KOTOPBIX OCYIIECTBISIOTCS BCE 3TATIb
BBEICHMSI B JieTaJbHbIi OOOPOT JCHET, MHBIX MaTe-
pUaNbHBIX IIEHHOCTEH, MOJYyYEHHBIX HE3aKOHHBIM
nytem. K MecTy mpecTyluieHusl TakXe OTHOCSTCS
MecTa XpaHeHUs IpeaHa3HauYeHHBIX IJIs Jierajiu3a-
LIMM MaTepUaJIbHBIX LIIEHHOCTE, MeCTa HaXOXIAeHUS
(GUKTUBHBIX OpraHU3alMil, OT UMEHU KOTOPBIX Ieii-
CTBYIOT CYOBEKTHI ITPECTYTUICHUS .

Mecra, oTpaxaloliyie pa3IMuHbIe 3Tarlbl MPEeCTyI-
HOI JesTeTbHOCTH, HEPEIKO HAXOISITCS Ha TEepPpUTO-
PMM pa3TUIHBIX TOCYJAPCTB, B TOM YUCJIE M TOCYAapCTB,
B KOTOPBIX JACHCTBYIOT JIbIOTHBIE HOPMaTUBHBIE Ipa-
BOBBIE€ aKThl U PEXMMBI pa3MellleHUsl KanuTtaioB. Ha-
MPUMEP, MOXHO YITOMSIHYTh O(IIIOPHBIE, T. €. 0COObIC
9KOHOMMYecKUe 30HbI. OO0 00beKTe MPECTYITHOIO MOo-
csraTeIbCTBa KaK 3JIEMEHTE MaTepUaIbHOM CTPYKTYPhI
MOHO TOBOPUTH PUMEHUTEJIBHO K KOHKPETHOMY T'O-
CyIapCTBY, OpraHbl KOTOPOTO MHUIIMUPOBAIUA YrOJIOB-
HOE TpecieI0OBaHUE.

TUNMUYHBIMU OOBEKTAMU MPECTYITHOTO MOCATaTE b-
CTBa MpH Jieraau3anuu (OTMbIBAHWM) CPEACTB, TOJY-
YEHHBIX TPECTYITHBIM IIyTeM, SIBJISIIOTCSI O0aHKOBCKUE
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JIM00 WHbIE (PMHAHCOBBIC YUYPEXKACHUS, TOCYAapPCTBEH-
Hble, KOMMEpUYECKME WM UHbIE OpraHU3alun. A TaKxKe
TrOCyapCTBEHHbIE OpPraHbl BJACTH, pealu3yloliue pas-
JIMYHBIE TTOJTHOMOYMS (perucTpallMOHHbIe, KOHTPOJIb-
HO-Han30pHble U 1p.). Hanmpumep, peructpaius mpa-
Ba COOCTBEHHOCTH, MOCTAaHOBKAa Ha y4YeT WJIM CHSTHE
¢ yyeta o0beKTa HEABMXXMMOCTHU U T. A. Kak mpaBuio,
00BEKT MPECTYITHOIO MOCATaTeIbCTBA OIrPaHUUYMUBACTCS
TeM MPOCTPAHCTBOM, T€ COBEpLIANIMCH ACHCTBUS, He-
MOCPEJACTBEHHO JIETAIU3YIOLIME MPECTYIHBIN JOXOMI.
Hanpumep, perucrpupoBajiach ciaeiaka O MpaBe cob-
CTBEHHOCTM Ha HEIBUKMMOCTb, WM B OAHKE ObLIM pa3-
MEIIEHbl Ha JAEMO3UTHOM CUeTe HE3aKOHHO MOJIyYeH-
HbI€ JCHEXXHbIE CPEICTBA.

IIpenMeT MpecTyMHOro MOCATaTeNbCTBA, KaK YXe
ObUIO OTMEYEHO, yKa3blBaeT Ha KOHEUHYIO IIeJib Mpe-
CTymHOW nesiTeNbHOCTU. OH comepXUT MHGOPMALIUIO
O peaju30BaHHbIX B OTHOUIEHUM HEro (hMHaHCOBBIX
U UHBIX CIeNKaX, a TAKXKE COMYTCTBYIOIIUX UM IPYTUX
JEWCTBUSAX, CO3NAIOIINX BUAUMOCTb 3aKOHHOM MpUHA/I -
JIEXXHOCTU CPEACTB (MMYIECTBA) KOHKPETHOMY JIMILY.
ITpenmer Jieranzau MOXET UMETh OTHOILIEHUE K pa3-
JIMYHBIM cdhepaM 3KoHOMMKU. Hanbosnee kpuMuHab-
HO aKTMBHBIMM B JaHHOM acrekTe cchepaMu SBISIOT-
Csi: TOPIOBJISI, CTPOUTENBCTBO, KPEeAUTHO-(DHHAHCOBAs
cepa, MOTPEeOUTEILCKUI PHIHOK.

Kpome BbIlIeyKa3zaHHBIX chep MPEeCTYHbIA UHTEPEC
MpeACTaBJIsIeT HeABMKMMOCTh. B moaTBepKaeHue 3TOro
couuieMcsl Ha (parMeHT WMHTEPBbIO 3aMECTUTENSl Ha-
yajabHuKa [J1aBHOrO yrpapaeHus 1o 60pbsde C OpraHu30-
BaHHOI MpecTynmHOCThIO U Koppynuueit MBI benapycu
B. Tuxunu: «1o 2009 roga nociaegHuM ‘‘BOPOM B 3aKO-
He’’, KOTOpbIi BIMSI Ha KpMMUHAJIbHYIO cpeny B bena-
pycu, o1 Bramumup BuprokoB (BopoBcKasi KiMyka —
bups). Mbl NOCTOSTHHO JOKYMEHTUPOBATIU MPECTYITHYIO
nesTelbHOCTh bupiokosa B 2008 rogy. OH Havyaa cKymnaTb
HEJIBIKMMOCTb Ha Tepputopur bobpyiicka. Jlronu npu-
BO3WIM eMy eHbru B yeMonaHax. OH ckynan CTO, an-
MMWHUCTPATUBHbIC 30aHNS, Ie]a]l B HUX PEMOHT, a TIOTOM
nponasaj 3a 6osbiiue AeHbru. OH ckynua 8§ uau 10 06b-
eKTOB. Mbl yCTaHOBWJIY JIULI, KOTOpbIe ToMoraiu bupe,
MPUBJIEKIU UX K OTBETCTBEHHOCTU, BO30OYIUIU B OTHO-
LIEHUX HEro YroJOBHOE JIEJI0 32 HE3aKOHHYIO MpeArpu-
HUMATEIbCKYIO IeSITeIbHOCTh U «OTMBbIBaHWE» JTOXO/IOB,
MOJYYeHHBIX HeJleraibHbIM MyTeM. MBI Toraa 1oKa3aiu,
YTO HEABVKMMOCTb OblIa KyIUIeHa Ha OaHIUTCKUE AeHb-
T, MocJie Cyaa Bce MOIIO B J0X0J rocyaapcTBa» [21].

CrenyeT mporHO3UPOBATh, UTO B OJvKaliiiee Bpems
B KauecTBe MpeaMeTa MPeCTyITHOrO MoCsraTeIbCTBa BCe
yanie OyIeT BbICTYIIaTh KPUIITOBAJIIOTA, T. €. UG pPOBLIE
MOHETBI, KOTOPbIE XPAHAT B JIEKTPOHHBIX KONLIEIbKaX,
MOTYT OCYIIECTBJSATh MepeBoa MexXay HUMU. BriepBoie
oHa nosiBuiack B 2009 roay moa Ha3aHueM Bitcoin.
IMosiBneHre TaKoil BaJIIOTHl 1 BOBMOXXHOCTU € OOMeHa
MPeCTaBsSIeT UHTepeC ISl OPraHU30BaHHOM MPEecTym-
HOIl NeITeIbHOCTH, MOTOMY YTO BBIMYCK U JBMXKEHUE
KPUNTOBAIIOTHl HUKTO (HU OAHKU, HU ApYrue rocyaap-
CTBEHHbIE KOHTPOJIMPYIOIIIME U HaI30PHbIC OpraHbl) He
HMMeeT BO3MOXHOCTU KOHTPOJIUPOBATh.

3akioyenue. Ha ocHOBe BBIIIEN310)KEHHOTO MOXHO
ceslaTh HEKOTOPHIE BBIBOIBI.

Bo-nepBbiX, YyrojoBHO-IpaBoBasi abCTpakius 00b-
eKTa TMPEeCTyIUIeHWS HE OTpaxkaeT CHUCTEMbl CJIEAOB,
colepXalluXx 3HAYMMYI0 KPUMMHAJIMCTUYECKYI0 WH-
dopmMaluIo O COBEPUICHHOM MPECTYIJICHUHU U €ro 3Jje-
MEHTax.

Bo-BTOpBIX, C MO3MIIMA KPUMMHATUCTUKU OOBEKT
MPECTYMHOIO MOCSATaTe/JIbCTBA CAeAyeT paccMaTpuBaTh
KaK MaTepUaJbHbBIN 2JIEMEHT CTPYKTYPhI IIPECTYILICHHUS.

B-TpeTbux, 00BEKT KaK 3JIEMEHT CTPYKTYDHI IIpe-
CTYIICHUsSI — 3TO MaTepuaibHas COBOKYITHOCTb WJIM
CHCTEMHOE OO0Opa3oBaHKME, Ha KOTOpbIE OKa3bIBaeTCS
HENoCpeICTBEeHHOE BO3IEMCTBUE, OJHA U HECKOJIBKO
COCTaBJIIOLIMX UX YacTeil MOTYT ONpPEnesTh LEJEeBYIO
HAIpPaBJIEHHOCTb MPECTYITHOTO JESTHUSI.

B-ueTBepThIX, 0OBEKTAMU MaTepUATBLHON CTPYKTYPBI
MPECTYIUICHUS SIBJISIIOTCS: YeJOBEK, MUMYIIECTBO, KOM-
MbIOTEPHBIC U MHBIE 3JIEKTPOHHbBIE CUCTEMBI, TCHEXHbIE
CpencTBa U lLieHHble OyMaru, TpaHCIIOPTHbIE CPEICTBa,
MPENTIPUSATUS, YIPEXKICHUS, (PUPMBI, TOCYIapCTBEHHbBIE
OpraHbl.

B-1sThIX, ¢ TOYKM 3peHUsT KPUMUHAJIMCTUKY TIPE -
METOM TIOCSITaTe/IbCTBA SIBJISICTCSI MaTepUaIbHbIN 3J1e-
MEHT TIPECTYITHOM CTPYKTYpPBI, ONpPEe/ISIONIniA 1ie-
JIEBYIO HAIPaBJE€HHOCTb B JESITEJIbHOCTU CyOBEKTa
nocsrarejabCTBa.

B-111ecThIX, 0OBEKT M TIPEAMET IOCSITaTeIbCTBA B PSIIe
CJIydaeB MOT'YT COOTHOCUTBCS KaK 00l11llee U YaCcTHOE.

B-cenbMbIX, MpeaMeTOM MPECTYIMTHOTO IOCSTaTesIb-
CTBa MOXET SIBJISITCS IMPAKTUIECKH JTI000I MaTepuralib-
HBIIT OOBEKT, PEACTABISIONINIA TPECTYITHbII UHTEPEC:
KUJIbIE TOMEILIEHMST (JIoMa, KBapTUPbI, KOTTEIXKU),
JEHEXHBIC CPENCTBa U WHBIE LIEHHOCTHU, TPaHCIIOPT-
HbIE CPENICTBA, MPEAMETHI 1 BellleCTBa, 3alpelleHHbIC B
rpaxxJaHCKOM 000poTe (OpyXue, HApKOTUUYECKUE CPel-
CTBa, OTPABJISIOIIME BEIIECTBA) U T. 1.

B-BocbMBIX, ycTpaHEeHME TEPMUHOJIOTMYECKMX MTPOTH-
BOpeuMii OyleT CrocoOCTBOBATh PA3BUTUIO MHTETpallM-
OHHBIX MPOLIECCOB MEXTY HAYKaMU YTOJJIOBHO-TIPaBOBO-
O 1IMKJIa, YTO B UTOre MOCnoco0cTByeT 3P (HEeKTUBHOMY
TEOPETUYECKOMY U MPAKTUYECKOMY 00ECITEUYEHUIO MPO-
TUBOJECHCTBUS MPECTYITHOCTH.
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In this article, the problem of the relationship between the concepts of object and the
subject of criminal encroachment in criminal law and criminalistics is examined. The work
has an interdisciplinary character and is of interest from the standpoint of the development of
integration processes between the sciences of the criminal law cycle. The author comes to the
conclusion that the abstract character of the object of crime as an element of the criminal-
legal structure does not satisfy the needs of criminology. Do not reflect the system of traces
containing significant information about the crime and its elements. In the article it is suggested
from the point of view of criminalistics to consider an object as an element of the structure of a
crime in the form of a material aggregate or systemic formation directly affected, one or several
constituent parts of them can determine the purpose of a criminal act. The author focused on
such objects of the material structure of the crime as a person, property, computer and other
electronic systems, money and securities, vehicles, enterprises, institutions, firms, state bodies.
Particular attention in the work the author focuses on the relationship between the object and
the subject of encroachment, which in some cases can be correlated as general and particular.
The author from the point of view of criminalistics gives a generalized description of the subject
of encroachment, which he considers a material element of the criminal act, which determines
the target orientation in the activity of the subject of encroachments.
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TPAHCTPAHUYHBIN IOTOBOP CTPOUTEIBLHOIO ITOJIPSIA — IOTOBOP SUI GENERIS

TPUBYHA MOAOAOI'O YYEHOIO

B cratbe paccmaTpuBaroTCs MPOOJEMBI HOPMATHMBHO-IIPABOBOIO PETyJIMPOBAHMS
OTHOIIICHNI, BO3HUKAIOIINX B CHUJIY TPAHCTPAHMIHOIO JOTOBOPA CTPOUTEIBLHOTO ITOMI-
psiza. ABTOp aHAJIM3UPYET MOHSITUE «I0TOBOP» B €0 TPAHCIPAHMYHOM CMBICIIE, a TAKXKE
MIPWHILIMITEI BEIOOpA TIpaBa B Cydasx, KOIlla CTOPOHBI B JOTOBOPE HE MPEIyCMOTPEIIN
MIPYMEHUMOE ITPaBO, UCCIIEAYET OOILIETEOPETUIECKYIO U MEXKITYHAPOIHO-4aCTHOIIPABO-
BYIO IOKTPMHY M apOMTPaXHYIO IIPAKTUKY IO MpobIeMe TPaHCTPaHUYHOTO JOTOBOpa
CTPOUTEIHFHOTO Monpsiaa. s MpaBIIBHOTO pa3pellieHMs CIiopa U3 TPaHCTPAHUIHOTO
JIOTOBOpa CTPOUTEILHOTO ITOAPSIIA CY/I JOJKEH YCTAHOBUTD TPAHCTPAHUYHBIN XapaKTep
YaCTHOIPABOBEIX OTHOIIIEHWI, TOTOBOPHOM MM BHEIOTOBOPHOI MX XapaKTep, IOPUIM-
YECKYI0 IPUPOIY (BHI) CHEJKH C LIETbI0 OIIpeaeIeHUS] IIPUMEHUMOTO TIpaBa.

ABTOp HCCIIeAyeT XapaKTepPHBIC YePTHl 1 0COOCHHOCTH TPAHCTPAHUYHOTO TOTOBOpA
CTPOUTEIBLHOTO MOApsina, obaerdaroniye Uisl Cyla YCTaHOBJIEHWE YKa3aHHBIX (haKToB,
U TIPUXOIUT K BHIBOAY O HEOOXOZMMOCTH BBEIIEJICHUS TAaKOTO THUIA JOTOBOPOB B OT-

H. A. I'odoapo*

NEJIbHBINA BU.

Haubosee BaxxHBIC acTIEKTBI, PACKPHITBIE aBTOPOM B CTaThe, KACAIOTCS TEOPETH-
YECKUX M MPAKTUUECKMX ACIIEKTOB OMpPEIEICHMS XapaKTePHBIX YepT U OCOOEHHOCTEH
TPaHCTPaHUYHOTO I0rOBOPA CTPOUTEIHLHOTO MOAPSIIA.

B 3akimodeHne aBTOp NMPUXOAUT K BBIBOLY, YTO TPAHCTPAaHWYHBIN TOTOBOP CTPOM-
TEJIBLHOTO MOApPSIIA SIBIISICTCSI JOTOBOPOM SUi generis.

Karoueevte cao6a: NICTOUHUKU MEXTYHAPOIHOIO YACTHOIO MpaBa, MEXIyHApOIHOE
YaCTHOE ITPaBO, TPAHCTPAHWYHBII TOTOBOP CTPOUTEIBLHOTO ITOAPSAa, KPUTSPUHU TPAHC-
IPaHUYHOCTH, JOTOBOPHBIC 1 BHEIOTOBOPHEIC OTHOIICHUSI, KOHTPAKT, CTPOUTEIBHBII
moapsiA, lex mercatoria, peryJupoBaHNe CTPOUTEIbHOM AESITEIbHOCTH.

TpaHCrpaHUYHOE CTPOUTEIBCTBO — OTHOCHUTEIBHO
HOBOE SIBJICHUE, TTOJIyYMBIlIee IIIMPOKOE pa3BUTHE OJia-
ronaps rnpoieccam riaodanuzanuu. OCHOBHBIM HOpMa-
TUBHBIM PETYJISITOPOM YaCTHOITPABOBBIX KOMMEPUYECKUX
OTHOIIIEHU i, BOBHUKAIONIUX B TIPOLIECCE TPAaHCTPaHUY-
HOTO CTPOUTENBbCTBA, SIBJISIETCSI TPAHCTPAaHUYHBII J0TO-
BOP CTPOMTEJILHOIO TIOpsIa.

CaMOMy TIOHSITUIO «IOTOBOD» ITOCBSIIIEHO HEMaJo
TPYIOB KaK POCCUICKUX, COBETCKUX, TaK U 3apyOex-
HbIX uccienosateneit. CornacHo nosuuuu O. C. Uod-
(e, «1OroBop — 3TO CcorylallieHUe ABYX WJIM HECKOJIbKUX
JIUI] O BOBHUKHOBEHUM, M3MEHEHUH WJIU MpeKpallieHu!
IrpaXXIaHCKUX MPaBOOTHOIICHNI, TPUYEM «MHOTIA IO
JIOTOBOPOM TTOHUMAETCSI CaMoe 00s13aTeJIbCTBO, BO3HU-
Kalolllee U3 TaKOrO COTIAIIEHUS, a B HEKOTOPBIX ClIyda-
SIX 3TOT TEPMUH 0003HAYaeT JOKYMEHT, (PMKCUPYIOIIUIA
aKT BO3HMKHOBEHMSI 00s13aTeJIbCTBa 110 BOJIE BCEX €T0
ygyacTHUKOB» [1, ¢. 62]. H. JI. EropoB mmoa 1oroBopomM
TMOHUMAET «W IOpUIUYECKUI haKT, JieXalluii B OCHO-
Be 00s13aTeJIbCTBA, U CaMO JOTOBOPHOE 0013aTeIbCTBO,

*© Topmapn U. A., 2018

M JIOKYMEHT, B KOTOPOM 3aKperuieH (DakT yCTaHOBICHUS
00513aTeIbCTBEHHOTO MPaBOOTHOIIEHUS» [2, ¢. 428].

O. A. KpacaBuuKoB MoJjiaraj, 4YTo «Ipu yrnorpeoJse-
HUU TEPMUHA "IOrOBOp" CMEIIMBAIOTCS JBa Pa3HBIX MO-
HSITUS: IOTOBOpa KaK IOpUANYECKOro akTa 1 Kak ¢dop-
MBI CYIIIECTBOBAaHUS MPaBOOTHOIIeHUs» [3, ¢. 117].

P. O. XanpurHa, noMUMO coriacoBaHUsI BOJM JBYX
VI HECKOJIbKMX JIMII, BKITIOUAET «MX B3aMHEBIC TpaXk-
JaHCKME TIpaBa U 00SI3aHHOCTU», oOpallasi BHUMaHUe
Ha TO, YTO «IIpaBa W OOS3aHHOCTU, IPUHUMAaeMble Ha
ce0s1 KaXIoil U3 CTOPOH, KaK MpPaBWIO, Pa3IuYHbI, HO
OHM JOJIKHBI OBITH B3aWMMHO COIIACOBAHBI, TOJKHEI B
CBOEl COBOKYITHOCTHU JaTh €IWHBINA MPaBOBOU pe3yJib-
Tat» [4, c. 50].

TunoBble TpaHCTPAaHUYHEBIC IOTOBOPHI CTPOUTEINb-
HOTro Toapsia O6epyT CBOe Hayajo B CTpaHaX aHIJIO-
CaKCOHCKOTO ITIpaBa, TIe¢ IPUHIIMIEI ITparMaTu3Ma W
CIIpaBEUTMBOCTH UMEIOT Jaxe OoJibliee 3HAUCHUE, YeM
HOpMBI NucaHoro 3akoHa (black letter law). OTu goro-
BOPBI TOJYYWJIM IIMPOKOE PACIpOCTpaHEHUWE B CTpa-

1000apo Hnna Anuesna (innagoddard@gmail.com), Kadeapa MexKIyHapOIHOTO YaCTHOTO MpaBa, MOCKOBCKHUI rOCy1apCTBEH-
Hbli1 topuandeckuit ynusepcutet umeHu O. E. Kyragpuna (MI'HOA), 125993. Poccusi, Mocksa, yi. Canoasi-KynpuHckast, 9.
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Hax 3aIajHoro M1upa, B TOM 4ucie B Beaukobputanuu,
®panunn, Tepmannu, CIIA. s KaXnoi cTpaHbI Xa-
pakTepHBI CBOM OCOOEHHOCTHM IPUMEHEHUSI TUIIOBBIX
TPaHCIPAaHUYHBIX JOTOBOPOB CTPOUTEIBLHOTO TOMAPSAA,
MCXOMs U3 00IIEro MOHUMAaHUs TOrO, YTO €CTh JIOTOBOP
B HAIlMOHAJLHOM 3aKOHOAATEIbCTBE HEKOTOPHIX 3apy-
OEXHBIX CTPaH.

Pumckoe nipaBo, oka3zaBliiee 3HAYMTEIbHOE BIIMSHUE
Ha pa3BUTHE MPABOBBIX CUCTEM MHOXECTBA COBPEMEH-
HBIX TOCYAapCTB, paccMaTpMBajO IOTroBOp (contractus)
KaK OCHOBaHME BO3HMKHOBEHMSI KOHKPETHOI'O IPaBO-
OTHOIIIEHUs, KaK CaMO NPAaBOOTHOILIEHUE U, HAKOHEII,
Kak (opMy, KOTOPYIO MPUHUMAET 3TO MPaBOOTHOIIIE-
HMUE.

TepMaHCKoOe rpaxkIaHCcKoe YJIOXEHKe He daeT OIlpe-
JeJIEHUsI JIOroBOpa, TMoJjiaras ero OOIIEU3BECTHBIM,
U JIUMIOb PEerIAMEHTUPYET TOPSIIOK €ro 3aKJIIoYeHMS.
Tak, B cT. 126 yKa3aHo, YTO IPH 3aKJIIOYCHUH JOTOBOpa
00€ CTOPOHBI JOJIKHBI IMMOAIMCATLCS IO OJHUM JTOKY-
MEHTOM, €CJIM TpPH 3aKJIIOYEHUM JOTrOBOpa COCTaBICHO
HECKOJIbKO JOKYMEHTOB C TOXIECTBEHHBIM COIepXKa-
HHMEM, TO JOCTaTOYHO, YTOOBI Kaxmasi U3 CTOPOH ITOJ-
nucajia 3K3eMIUISIp TOKyMeHTa, ITpeIHa3HaYeHHBIN 1151
JPYTOil CTOPOHBI.

CornacHo ct. 1101 IpaxmaHckoro komekca PpaH-
LMY, JOTOBOP €CTh COIJIAllIEHHWE, MOCPEACTBOM KOTO-
pOro OIHO WJIM HECKOJIKO JIMI OOSI3bIBAIOTCS Iepen
OIHUM WJIM HECKOJbKMMU APYTMMU JIMIIAMU aTh YTO-
100, ClienaTh UM He NeJ1aTh Yero-iuoo.

Crarbs 213 Knuru 6 Ipaxxmanckoro konekca Humep-
JIAaHIOB YKa3bIBaeT, UTO IOTOBOP — 3TO «MHOTOCTOPOH-
HSIS cieliKa, B KOTOPOM OIHA MJIM HECKOJIbKO CTOPOH
MPUHKUMAIOT Ha cebsi 00s3aTebCcTBa MO OTHOLIEHUIO
OIHOM MJIM HECKOJIbKUX JAPYTMX CTOPOH».

CornacHo nonoxeHussM EnnHoobpaszHoro Topro-
Boro koaekca CIIIA, noroBop — 3To «IIpaBOBOe 00s13a-
TEJTbCTBO B 1IEJIOM, BBITEKAIOIEe M3 COMIALIEHMS] CTO-
POH B COOTBETCTBUM C HACTOSIIIMM 3aKOHOM M MHBIMU
MoJIeXXalMMy TPUMEHEHUIO HOpMaMU TIpaBay.

B apOutpaxkHoil TpakTUKE pa3pelleHMs] CIIOPOB
YCJIOBUSI ITOrOBOpa TPAaHCTPAaHUYHOTO CTPOUTETBHOTO
MOApsiia UMEIOT MPUOPUTET Tepel MMCIO3UTUBHBIMU
HOpPMaMM HallMOHAJIBLHOTO M MEXIYHapOIHOIO IpaBa.
Ha mpuoputetHoe NpuUMeHEHHE OOBIYHBIX HOPM IO
CPaBHEHUIO C HAIMOHAJIBHBIMU 3aKOHOIATEIbHBIMU
HopMaMu ykasbiBaeT . C. 3bIKMH: «...B TIpaBe AHIJINU,
CIIA n ®paHiuy OOBIYHBIC MpPaBUJIa MOTYT IIPUME-
HSTBCS BIEpEAM TeX HOPM 3aKOHa M IpeleleHTa, OT
KOTOPBIX CTOPOHBI MOTYT OTCTYIaTh IO CBOEMY COTJIa-
meHuto. Yto kacaercss @paHIMK, TO TaM JIOITyCKAaeTCsI
TakXe CyIIeCTBOBaHME U IPMMEHEHMe OObluaeB, Ipo-
TUBOpEYAIMX UMIIEPATUBHBIM HOpMaM 3aKoHa. Takum
00pa3oM, HaJTM4KMe COOTBETCTBYIOIICH HOPMBI B 3aKOHE
JaJIeKO HE BCerna sIBJISIETCS MPETATCTBUEM ISl IIPUME-
HEHMST OOBIMHOTO MpaBuia» [5, c. 60].

HayuyHoe monsiTve, Oymydu oTpaxkeHUEM AECTBU-
TEJTBbHOCTH, NOJKHO OBITh CTOJIb XK€ MOABUKHBIM M TM0-
KMM, KaK TOT MpeamMeT Jubo mpoliecc, 00001IeHUEM KO-
TOPOTO OHO sIBJIsIeTCd [6, ¢. 63]. DTO MONTOXKEHME OOIIEH

TEOPHH TIpaBa MOJHOCTHIO MPUMEHUMO K MO3HAHUIO U
TEOPETUYECKOMY ONpPeNEeICHUIO0 TaKUX TTOCTOSIHHO pa3-
BUBAIOIIMXCSI SIBJICHUI, KAK HOPMaTUBHOE PeryJInpoBa-
HME, YaCTHOIPABOBblE OTHOILIEHUS, TPAaHCTPAHWUYHBIN
CTPOUTEIbHBIN TOAPSN, TpaHCIPaHUYHAsT KOMMeEpue-
cKasl NesITeJIbHOCTb, TUTIOBOI KOMMEPUYECKUIA TOTrOBOP.
HMMeHHO HECOOTBETCTBUEM MeEXIY AMHAMUYHO pa3-
BUBAIOLIEHCS PEAIbHOCTHIO U HAYyYHO-TEOPETUYECKUM
OTpaXeHueM ee B (popMe I0pUINYECKUX KaTeroOpuii, 1Mo
MHEHHUIO aBTOPa, OOBSICHIETCS HAJIMYKE TEOPETUIECKUX
NnpobsieM ompeaeneHus] TPaHCTPAHUYHOIO JOroBopa
CTPOUTEILHOIO MOAPsIa, 001IeNPU3HAHHOE HOPMATUB-
HOE oMpeaeeHre KOTOPOTro Ha CErOMHSIIHUMN 1eHb OT-
CYTCTBYET B IOKTPUMHE U 3aKOHOAATEJIbCTBE.

Hdng ueneir onpeneseHus: 10KyMeHTa, peryaupy-
IOIIEeTO MOPSIAOK U YCIAOBHUS MCHOJHEHUS ITOTOBOP-
HbIX 0053aTeJbCTB TPAaHCTPAHUYHOI'O XapakTepa,
HCITOJIB3YIOTCSI pa3IMYHbIC TTPABOBbIE KOHCTPYKIIUU.

M. H. IepunkoBa nuilleT 0 MEXIYHAPOIHBIX KOM-
MEpYeCKHUX JOroBopax (MeXIyHapOIHBIX KOMMeEpYe-
CKMX KOHTpaKTax), K KOTOPbIM OTHOCHUTCSI JOTOBOD
TPaHCTPAHUYHOTIO MOAPsIIA, XapaKTepU3ys UX KakK Cles-
Ky (cornaileHue) Mexmy 1ByMsl WM 0oJjiee CTOPOHAMM,
HaXOIAIIMMUCS B Ppa3HbIX CTpaHax (SBJSIOIIMMUCS
cyObeKTaMU ITpaBa pa3HbIX TOCYIapCTB), MO KYILJIe-TIpo-
Jaxe WIM MOCTaBKe TOBapa, BBIMOJHEHUIO PadoT Wu
OKa3aHWIO YCJIYT UM MHBIM BUIAaM XO3SIHCTBEHHOI Jie-
SITEJIBHOCTU B COOTBETCTBUU C COTJIACOBAHHBIMU CTOPO-
Hamu yciaoBusimu [7, c. 103].

H. 1O. EpnbuieBa cuutaer MeXIyHAapOAHbIE KOM-
MepYeCcKHre KOHTPAKThI (IOTOBOPHI) LIEHTPATbHBIM WH-
CTUTYTOM MEXIYHAPOIHOTO KOMMEpPYECKOIo IpaBa,
KOTOPOE OHa paccMaTpuBaeT B KauecTBe oTpaciau MYIT
U HOPMBbI KOTOPOTO PETYJIUPYIOT MOPSAOK 3aKIIOUEHUS,
WUCMOJHEHUSI M TpeKpalleHus NeHACTBUS TaKMX KOH-
TpakToB [8, c. 11].

IMpuHLIMIIBEL 0 BBIOOpE TTpaBa, IPUMEHUMOI0O K MeX-
JMYHAapOIHBIM KOMMEPYEeCKUM KOHTPaKTaM, IIPUHSITHIC B
Taare B 2015 . (nanee — laarckue npuHUMIIBY) [9], sIBsI-
[ollIMecss UICTOYHUKOM HErocyaapCTBEHHOIO PEryaupo-
BaHUsI, OMPEACISIOT MEXIyHapOIHBIN KOMMEpPYEeCKUit
KOHTPAKT KaK «BCSIKWIA KOHTPAKT, HE SIBJISIONIAICS 1C-
KJIIOYMTEIbHO BHYTPEHHUM KOHTpakToM» [10, cT. 1].

JoroBop TpaHCTPAaHUYHOTO CTPOMTEIBHOIO IIOA-
psiia TIpeACTaBIsieT COO0OM CaMOCTOSITENIbHOE SIBJie-
HME, MUMEET CBOU XapaKTepHbIe YePThl 1 OCOOEHHOCTH,
a 00beM MPaBOOTHOIIEHUIN IO HEMY 3HAUMTEJIbHO Mpe-
BBIIIAET OOBEM IPABOOTHOIIEHUN B TPagULIMOHHOM
POCCUICKOM TMOHUMAHUW CTPOUTEIBHOrO IOApSaa.
CucreMoo0pa3yonMu Mpru3HakKaMy TPaHCTPaHUYHO-
ro JI0OrOBOpa CTPOUTEJbHOIO MOIpsiaa SIBJISIIOTCS, BO-
MEePBbIX, UX YACTHOIPABOBAsI CYIIHOCTb, a BO-BTOPBIX,
MX TpaHCIPaHWYHBIN XapakTep. ClaeayeT OTMETUTh, YTO
HU B POCCUICKOM 3aKOHONATEJbCTBE, HU BO BHYTPEH-
HEeM 3aKOHOJAATeJbCTBE 3apyOekKHbIX FOCYIapCTB, HU B
MEXIYHAPOIHBIX COIJIAIIEHUSIX HE COAEPXKMTCS JO0ro-
BOPHBIX BUJOB, UMEIOIIUX CTPOTO OMNpeae/IeHHOe Hau-
MEHOBaHUE TPAaHCTPAHUYHOTO JOrOBOpa CTPOUTEIbHO-
ro noapsiza.



110 FOpwmmmdeckwmit BecTHrK CaMapcKOro YHUBEPCHUTETA

Tom4 Nel 2018

B oT011 CBSI3M HEpenKoO BO3HUKAET MpodieMa mpaBo-
BOI KBaJIM(UKALIMU MIPU pa3pellieHUH CIIOPOB, BbITEKA-
IOIIMX U3 OTHOIIEHUI CTPOUTEIBLHOTO MOAPSIAA U CMEXK-
HBIX C HUM YaCTHOIPAaBOBbIX OTHOIIEHUIA JOTOBOPHOIO
WJIX BHEJJOTOBOPHOI'O XapakTepa.

[ns mpaBWIbHOIO paspelleHus cIliopa U3 TpaHC-
TPaHUYHOrO JOTOBOpPA CTPOUTEJBHOrO MOApsiAa CYI
JIOJDKEH YCTaHOBMTb, BO-IIEPBbIX, TpPaHCTPAHWUYHBIN
XapaKTep YaCTHOIPABOBBIX OTHOIIEHWI, BO-BTOPBIX,
OIpeAeNNTh, OTHOCSATCS JIU CIIOPHbIE OTHOLIIEHUS K J0-
TOBOPHBIM WJIM BHEIOTOBOPHBIM, C LIEJIbIO OMPeNeIeHUS
MPUMEHUMOCTA K HUM JIOTOBOPHOIO CTaTyTa, a 3aTeM
YCTaHOBUTb IOPUAMYECKYIO NMPUPOAY (BUA) CHEIKU C
LIeJIbIO OTMpeieieHUs] TPUMEHUMOTO TTpaBa, 4YTo J0CTa-
TOYHO CJIOXHO, HECMOTPSI Ha MPEUMYIIECTBEHHOE UC-
MOJIb30BaHUE TUITOBOI TPAaHCTPAHUYHONH KOHTPAKTHOM
JOKYMEHTAllUM CTPOUTEIBLHOTO MOAPSIaA.

K xpurtepusM TpaHCTpaHUYHOCTH (MEXIyHApOI-
HOCTH) B cdepe MpaBOBOrO PEryJvpoBaHMS TpaHCIpa-
HUYHBIX (MEXIYHAPOMHBIX) KOMMEPUYECKUX CIEIOK MC-
cJemoBaTeIM OTHOCSAT Hald4yue pPa3IuYHbIX YCIOBUIA:
a) pa3Hasd HalMOHAJIBHOCTb (rOCydapCTBEHHasT MpU-
HaaJeXKHOCTb) CTOpoH gorosopa [11, c. 15, 81, 93];
0) HaxoXJIEeHUE KOMMEpPUYECKHX TPEearpUsITUil CTO-
POH Ha TeppUTOPUU DPa3HbIX rocymapcts [12, c. 278];
B) CTOPOHBI MOTYT UMETh KOMMEpPUYECKUE MPEeaTpUITUS
Ha TeppPUTOPUU OIHOTO U TOTO XK€ rOCyIapcTBa, HO pa-
OOTHI IO CTPOMTENLCTBY B paMKax J0roBOpa OCYIIECT-
BJISIIOTCA Ha TEPPUTOpPUM Apyroro rocyaapcrsa. Kak
MPaBWIO, B POCCUICKON TOKTPUHE YACTHOTO MpaBa Hau-
OoJyiee 0OOCHOBAaHHBIM KPUTEPUEM TPAHCTPAHUYHOCTU
CUUTAETCS PACHOJOXKEHUE KOMMEPUYECKUX MTPENNPUITUIA
CTOPOH Ha TEPPUTOPUU PA3HBIX TOCYIAPCTB. DTOT KPU-
Tepuil Takxke 3akperjieH B cT. I BeHckoii KOHBeHLIMU
1980 r., mpyrux MexXmyHapOAHBIX JoroBopax, cT. 1211
I'K P®D, cr. 1 3akona P® or 7 uronsg 1993 ©. Ne 5338-1
«O MexXayHapoJHOM KOMMEpPYECKOM apOuTpaxe». Bme-
CTEe C TeM B POCCUICKOI MpaKTUKE OTCYTCTBYET HOpMa-
THBHOE OIpele/ieHUe TIOHITUS «KOMMEpYeCcKoe Mpej-
npustue». CynebHas u apOUTpaxHasl MpakTUKa B 3TOM
OTHONIEHUM HEOJHOPOAHA, HO Yallle BCEro UIET MO MyTH
TOJIKOBaHMST TOT0 TePMUHA KaK «MeCTa Perucrpalum»
cTtopoH. CJI0XHOCTb OMpenesieHus] CIACJKUA KakK TpaHC-
TPAaHUYHOM CBSI3aHA €IIE U C TEM, YTO POCCUICKOE 3a-
KOHOJIaTeJIbCTBO HE CONEPXXUT HE TOJBKO YETKUX OIlpe-
JeJIeHUI, HO M KPUTEPUEB ONpeAeeHNS WU MPU3HAKOB
«TpaHcrpaHnyHocTu» [13, c. 1-48, ¢. 195—197].

OTHeceHue OTHOIIEHUI K JOTOBOPHBIM WJIM BHE-
JOTOBOPHBIM TaKXe TMPEICTaBseT OMNpeaesieHHYIO
CJIOXXHOCTb, TaK KaK HU B POCCHUICKOM MpaBe, HU B
npaBe EBpocoio3a, HU B MHOM HallMOHAJbHOM IpaBe
HET OIpeeIeHHOI0, YeTKOTO MepeyHs MPU3HAKOB, IO
KOTOPBIM OTHOIIIEHUE MOXET ObITh OTHO3HAYHO OTHE-
CEHO K IOTOBOPHBIM WJIM BHEIOTOBOPHBIM 00s13aTeJb-
ctBaM. Cyn MOXET NPUMEHUTbh METON MCKIIOUYEHUS U
OTHECTHU K BHEJIOTOBOPHBIM 00s13aT€IbCTBAM T€, KOTO-
pble He SIBJISIIOTCS JOTOBOPHBIMU WJIM BO3HUKAIOT BHE
3aBUCUMMOCTHU OT JOTOBOPHBIX OTHOIIIEHU MEXIY CTO-
pOHaMM.

Yto KacaeTcsl BUIa KOHKPETHOU TpaHCTPaHWIHOM
cHeNKU, cyn KBanuduiupyet ee 1o lex fori Tak, Kak cyn
MOHUMaeT Ha OCHOBE CBOEro HAllMOHAJILHOIO IIpaBa
cymHocTh caenku (1. 1 ¢. 1186 I'K P®). Ecnu moustie
HEM3BECTHO CYLY, Cyl KBATUMUIMPYET €€ 110 MHOCTPaH-
HoMy nipaBy (11. 2 c¢T. 1187 'K P®), onpenensiemomy 1o
m 2cr. 1186 TK PO.

CTpouTebHBIA TOAPSIA SIBISAETCS OOHUM M3 KITIO-
yeBbIX BUAoB noapsina. Mcxonst u3 cr. 702 TK P®, rme
YCTAHOBJIEHO, YTO «IT0 JOTOBOPY MOAPSia OHA CTOPOHA
(MompsimIKK) 00sI3yeTCsl BHIMIOJIHMTD T10 3aIaHMIO APYTOn
CTOPOHBI (3aKa34MKa) OMpelesieHHYl0 paboTy W CaaTh
ee pe3ysIbTaT 3aKazuMKy, a 3aKa3uMK O0sI3yeTCsl MPUHSITh
pe3yabTat paboThl U OMAATUTH ero» [14, ct. 702], MOXHO
paccMaTpuBaTh TPAHCTPAHUYHBIM TOTOBOP CTPOMTENILHO-
ro TMompsiiia Kak OCJIOXXKHEHHBII MHOCTPAaHHBIM 3JIEMEH-
TOM JIOTOBOp, TIO0 KOTOPOMY OOSI3aHHOCTH TOAPSTIMKA
10 BBIMTOJIHEHUIO OINPENe/ICHHOM 3aKa34MKOM pabOThI
U Tiepenade ee pesyJibraTa 3aKa3uuKy KOppPEeCHIOHAMpYET
00s13aHHOCTh 3aKa34KMKa I10 ITPUEeMKE 1 OIUIaTe pe3yJisraTa
pabotbl. OCOOEHHOCTBIO CTpoUTebHOrO Toapsiaa no I'K
P® sBnsiercss HanMume Kak HEMOCPEACTBEHHO PabOTHI,
CTPOMTENILHOM M WHOM NesTeIbHOCTU, HAIpaBJIEHHOM
Ha co3laHue 00beKTa HEABMXKMMOCTH, TaK U OKOHYA-
TEJIBHOTO pe3yJibTaTa — 3aKOHYEHHOI'O CTPOMTEIbCTBOM
KanuTajJbHOro oobekTa. YTo Kacaercs camux padboT, Kpo-
M€ HETOCPENCTBEHHO CTPOMTEIbHO-MOHTaXHBIX PaboT B
TUITOBOI TPAaHCTPAHWYHbBII JTOTOBOP CTPOUTEIHLHOTO IO~
psina OOBIYHO BKJTIOUAIOTCS OO0SI3aTeIbCTBA MOAPSTYMKA
10 BBITIOJTHEHUIO JOTIOJTHUTEIBHBIX U CXOMHBIX C TTOAPSI-
JIOM BUJIOB pabOT, HampyMep BBIMOJHEHUE MPOEKTHBIX,
M3BICKATEILCKUX, TEXHOJIOTMUECKUX, MOHTAXKHBIX, ITyCKO-
HaJIaIOYHbIX paboT, a TAKXKE YaCTO 00s13aTe/IbCTBA 00 OKa-
3aHMU OTIEJBHBIX YCIYT (KOHCYJIBTALIMOHHBIX, I0pUIMYe-
CKUX, UH(MOOPMALIMOHHBIX U 1p.). Bce 311 paboThl MOXHO
paccMaTpuBaTh KakK CpPEICTBO JTOCTDKEHUST TPeOyeMOro
pesysbrata, 0003HAYEHHOTO B TPAHCTPAHWYHOM JIOTOBO-
pe CTpouTeNIbHOTO Toapsina. Yro ke KacaeTcst pe3yJibra-
Ta, OH JOJDKEH MPENCTaBIATh COO0M MaTepUaIbHbIA 00b-
€KT, YIOBJIETBOPSIIOIINIA BCEM NPABOBLIM TPEOOBAHUSIM 1
OrpaHUYCHMSIM YaCTHOTO U ITyOJUYHOTO HAIlMOHAJBHOTO
MpaBa, Ha KOTOPbIii KaK Ha ITpeIMET JOroBOpa y 3aKa3umKa
3aKOHHBIM 00pa30M MOTYT BO3HUKHYTb IpaBa COOCTBEH-
HOCTH, BJIQJIEHUSI, TIOJIb30BaHWsI, PACTIOPSIKEHMS.

XapakTepHrCcTHKa MpeAMeTa J0roBopa CTPOUTEIbHO-
rO Tofpsiaa SIBJSIETCSI B TOKTPUHE MPEAMETOM JUCKYC-
cuii. MHOTHMe U3BEeCTHBIE UCCIeN0BaTe U MTPUACPKIBa-
JOTCSI KOHILICTIIIMH, COTJIACHO KOTOPO MOXHO FOBOPUTh
0 JBYX MpeaMeTax JOroBopa CTPOUTEIBHOTO IMOAPSIA:
MaTepuajbHOM, IIPENCTABIISAIOIEM pe3yJbTaT padoT,
M1 HeMaTepUaIbHOM — HETIOCPEACTBEHHO NEATEIbHOCTH
CTOPOH B XOJI€ WCIIOJTHEHMSI NOTOBOpPA CTPOMTEJIBHO-
ro noapsnga. Tak, mo MHeHuo O. C. Modode, morosop
MoApsiia Ha KalUTaJlbHOE CTPOUTEILCTBO MMEET IBa
MpeaMeTa; MaTepualbHbIii — COOpYXXEeHUEe, CO3MaHue
KOTOPOTO TPEeIyCMOTPEHO TUIAHOM, U IOPUANYECKUM —
NEeSITEIbHOCTD MOAPSIAYMKA, HA KOTOPYIO BIIpaBe MPUTSI-
3aTh 3aKa3uuk [15, c. 87]. Takoro ke MHEHUs TIpUaep-
xwuBaetcsa 1 M. U. Bparunackwuii [16, c. 136].
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O. B. MakapoB xapakTepu3syeT IpeIMeT I0roBopa
CTPOMTENILHOTO TOApsiaa KaK CTPOUTENIBHYIO JIesTelb-
HOCTb €ro CyOBbEKTOB, HalpaBJIeHHYI0 Ha NOCTHIKEHUE
pe3yJsibTaTa v co3naHue COOTBETCTBYIOIIETO 00bEeKTa — 3a-
BEPIIIEHHOTO CTPOUTEIBCTBOM, PEKOHCTPYKIIMEH MJIN Ka-
MUTATHhHBIM PEMOHTOM OOBEKTa HEABWIKUMOCTHU. [Ipen-
MeT — IPOLECC, a pe3yJIbraT — 00beKT [17, c. 25].

A. M. DppeneBckuil oTMeyYaeT, YTo MpPeAMETOM J0-
ToBOpa TMOApsiIA SIBJISIETCSI BBITIOIHEHUE ITOIPSIITINKOM
OnpeneieHHO PpaboThl, 3aBEpIIAIOIIEHCS PEe3YJILTaToM,
KOTOpBIi MMeEeT oBelllecTBIeHHYI0 ¢dopmy [18, c. 173].
O. LlykaHOB yKa3bIBaeT, YTO MPEIMETOM JOrOBOPA CTPOM -
TEJIBHOTO TOAPSIIA SIBJISIETCST BBITIOJTHEHHE TTOAPSITINKOM
CJIOKHBIX 1 MHOTOSTAITHBIX JCHCTBUIA, HATIPaBJICHHBIX Ha
TOJTy4eHe OIpeneIeHHOrO pe3ysibraTa, KOTOpbIi 3aKa3-
yuK 00s513aH PUHATH U oruiaTuth [19, c. 47]. B. P. ®aii-
3yJIMH T0JIaraeT, YyTo MpeaMeT JOroBOpa CTPOUTEIBHOTO
MOApPsSIAa COCTOMT B BBIMIOJTHEHUN ITOIPSITIMKOM CTPOM-
TEJTBHBIX JIMOO MHBIX CBS3aHHBIX CO CTPOSIIIIMMCS OOBEK-
TOM paboT U Mepenadyr WX 3aKa3drKy B BUIE KOHEYHOTO
pesynbtara [20, c. 183]. O. I. EpiuoB, B npuHLUIIE COIa-
IAsICh C TEM, YTO TIPEAMET IOrOBOPa CTPOUTEILHOTO TIOJI-
psina oOpasyloT BBIIOJHEHUE pabOT M pe3ysIbTaT BhIMOJ-
HEeHHOM paboThl, oTMevaeT: «Bmecte c Tem u. 1 cT. 740 'K
P® nmomyckaeT BO3MOXKHOCTh 3aKa34MKy U TOAPSIIUNKY
ONpENeNIUTh MPEIMET JOrOBOPa CTPOMTEILHOTO IOapsiaa
B BHJIE BBITTOJIHEHUSI OTAEIbHBIX CTPOMTEBHBIX PaOOT.
B cBs13u ¢ HEOOXOAMMOCTBIO ONPEAEICHUST TIPEAMETa J0-
TOBOpa CTPOMTEILHOIO MOApSIa MpeaaracTcsi yTOUHNUTh
pemakiyio 4. 1 ct. 740 'K P®: «ITo moroBopy cTpouTeiih-
HOTO TOApsiIa MOAPSIYNK OOSI3YeTCST B YCTAHOBJICHHBIN
JIOTOBOPOM CPOK IMOCTPOUTH MO 33IaHMIO 3aKa34MKa OIpe-
JIeJICHHBI OOBEKT JIMOO BHITIOJTHUTH MHBIE CTPOUTEIbHBIC
paboThl, a TakkKe IepeaaTbh OOBEKT CTPOUTENBbCTBA, pe-
3YJIBTAT BBITIOJTHEHHBIX CTPOUTENIBHBIX PaOOT 3aKa34MKYy,
KOTOpBII 00s513yeTcsl CO3[aTh MOAPSAYUKY HEOOXOAMMBbIE
YCJIOBUS JIJ1SI BBITTIOJTHEHMST pa0OT, MPUHSTH MX PE3YJIBTaT U
YIUTAaTUTh O0YCJIOBIICHHYIO LIeHY» [21, c. 6].

B 3apyGesxHOM mpaBe CTPOUTEIBHBIN TTOAPSII OIpe-
JeJIsieTcsl MEHee 4eTKO M MOAPOOHO, B OOJBIIMHCTBE
cydyaeB TpeaMeT JOroBopa CTPOUTEIBHOTO ITOoapsiaa
paccMaTpuBaeTCsd KaK MaTepUabHBINA pe3ybTaT, o-
CTHUTAaeMBbIii BBIMIOJIHEHHEM paboT. Kak rmpaBuiio, cropo-
HBI CBOOOIHBI B ONTUCAHWM MPEeIMETa TOroBopa CTPOM-
TEJIBLHOTO MOAPSIIA.

TpaHCrpaHUYHBINM JOTOBOP CTPOMTEIBHOTO TOApsiIa
B €r0 Pa3HOBUIHOCTSIX MOXET pacCMaTpUBaThcs KakK cMe-
LLIAHHBIM TOrOBOP WJIM JOTOBOp Sui generis. TakuM obpa-
30M, CYIIECTBEHHbIE YCJIOBUS TaKMX JOTOBOPOB 3aKJIOya-
FOTCsI PE3KIE BCETO B MX MPEAMETE, a TAKXKE B TEX YCJIOBUSIX,
KOTOpPBIE CTOPOHEBI ITPU3HAIOT CYIIECCTBCHHBIMM.

[IpeameT TpaHCTPaHUYHOTO IOTOBOPA CTPOUTEIBLHO-
IO MOAPSIIa OTpaxKaeT 1IeJIb ero 3aKJII0YEHUS — CO3MaHue
00bEKTa KaUTAJIbBHOTO CTPOUTEILCTBA, TOTOBOTO K C/1a-
Yye ero 3aKa3uyuKy, a Takke obecriedeHre BBIMOJHEHUS
BCEX COITYTCTBYIOIINX BUIOB PabOT W YCIIYI, HAIpaB-
JICHHBIX Ha JOCTVIKCHWE 3TOM IeIW: KYIIU-ITPOIAXH
U MOCTaBKM MaTepuajoB, apeHIbl, JU3UHra 000pya0-
BaHMsI, OKa3aHWUS BO3ME3IHBIX YCIYT IO YIIPaBICHUIO

MPOEKTOM WU T. M., B CBI3U C YEM TpPaHCTPaHUYHBIA
JIOTOBOP CTPOUTEBbHOIO MOAPSAa XapaKTepu3yeTcs
cUCTEeMaMU HOPM, PETYJIUPYIOIIMX €ro OTAeIbHbIE CO-
CTaBHbIE YaCTU: KYIUIM-TIPOAAXH, JIU3UHIA, apeHbI,
noapsna.

K pasHbIM 4acTsIM CIIOXHBIX U HEITOMMEHOBaHHBIX
JIOTOBOPOB MOTYT OBITh MPUMEHUMBI HOPMbI Pa3IMYHbBIX
npaBonopsiakoB. OMHAKO TpU pa3pellieHUU CIOpPOB
CyIbl U MHBIE OpPraHbl, pacCMaTpUBalOLIUE CIOp, CTpe-
MSTCS U30eXaTh paclllelIeHUs cTaTyTa BO U30exXaHue
YCJIOXHEHUS pACCMOTPEHMS Cropa.

Hanpumep, paspewast criop Mexay OO0 «CKC» u
MARINI S. p. A. (Utanust), ApoutpaxHslit cyn Poctos-
CKOIi 00JIaCTH, UCCJIEIOBAB YCIOBUS 3aKIFOUEHHOTO MEXITY
CTOpOHaMU KOHTpakTa, B PeiieHuu ot 24.12.2014 npuiien
K BBIBOJLY, UYTO KOHTPAKT SIBJISIETCS] CMEIIIAHHBIM JJOTOBOPOM
TOCTaBKU U Noapsiaa. B KOHTpakTe CTOPOHBI COTIacOBaIH,
YTO 3a HEWCIIOJIHEHWE WIM HeHajjiexaillee WCIOJTHEHUE
00513aTeJIbCTB 10 JTIOTOBOPY CTOPOHBI HECYT OTBETCTBEH-
HOCTb COIVIACHO JIEHCTBYIOIIEMY 3aKOHOMATEILCTBY IO
MeCTy HaxoxneHusi uctua. Kctiom Oblia poccuiickast
opraHu3aiivs, TpeboBaBliliasi pacTopxkeHus Joropopa. I1o-
CKOJIbKY MCTLIOM SIBJISIETCSI POCCUIICKasi opraHu3aiusi, To,
COMJIACHO YCJIOBUSIM JOIOBOpa, POCCUICKOMY TpaxkmaH-
CKOMY TpaBy MOAYMHEHO PEryJMpoBaHUE TOJBKO BOMPO-
ca O TpaxTaHCKO-TIPaBOBOW OTBETCTBEHHOCTH, YTO CO-
otBeTcTBYeT yactu 4 ctathi 1210 IpaxmaHckoro Komekca
Poccuiickoit @eneparm: «CTOPOHBI JOrOBOpa MOTYT BbI-
OpaTh nojIexailiee MPUMMEHEHUIO MPaBo KakK JUisl 10roBopa
B LIEJIOM, TaK M JUIs OTIAEJIbHBIX ero yacteil». OqHako pac-
TOpXEHKE IOroBOpa B POCCUICKOM TIpaxKTaHCKOM IIpaBe
He SBJISIeTCS Mepoi IpaXkAaHCKO-MPAaBOBOM OTBETCTBEH-
HOCTU, TO3TOMY HAJJIEXKUT OMNPENEIUTh MPUMEHMMOE K
OCTaJIbHOM YacTu JOrOBOpa MaTepuaibHOE MPaBO C yYeTOM
HOPM MEXIYHapOTHOIO YacTHOIrO IpaBa. B oTHolleHuu
MPUMEHUMOTO MaTepUaTbHOIO ITPaBa aneJUISIIIMOHHbBIN CY/T
OTMEYaeT, YTo, corlacHO MyHKTY 1 u 2 ctathu 1211 Ipaxk-
JaHckoro kozekca Poccuiickoii @enepaimu (B penakimm,
JICCTBOBABIIIECH Ha JeHb 3aKJII0OYEHUS JOrOBOpa), MpH OT-
CYTCTBUM COIVIAllIEHUSI CTOPOH O IMOJIeXaIleM MpUMeHe-
HMIO MPaBe K IOroBOPY MPUMEHSIETCS MPaBO CTPaHbI, ¢ KO-
TOPOIi TOroBOp HauboJsiee TeCHO CBsA3aH. [IpaBoM cTpaH®bl,
C KOTOpOI NOroBOp Haubojiee TeCHO CBS3aH, CUMTACTCH,
€CJIV MTHOE He BbITEKAeT U3 3aKOHA, YCJIOBUIA WU CYILIECTBA
JIOrOBOpa MO0 COBOKYITHOCTY OOCTOSITE/ILCTB Je1a, MpaBo
CTpaHbl, T/Ie HAXOOUTCS MECTO XXUTEhCTBA WM OCHOBHOE
MECTO JeSTeIbHOCTU CTOPOHBI, KOTOPast OCYIIECTBIISIET UC-
MOJIHEHUE, UMEIoIIee pellaroliiee 3HaYeHue sl coaepka-
HMs AoroBopa. ITocKobKy CTOPOHOM, OCYILECTRISIIONICH
WCTIOJIHEHME, WMEIOLLEE pellarollliee 3HAYEHUE, SIBIISIETCS
WUTAIbIHCKAs! (bvpMa, yKa3aHHas HOpMa OTChUIAeT K MTa-
JIbSTHCKOMY TIPaBY.

Bmecte ¢ TeM, coracHo nyHKTY 2 U 3 ctathu 1210
Ipaxmanckoro Koaekca Poccuiickoir ®Penepauum, co-
IJIallleHWe CTOPOH O BBIOOpE MOoJIeXallero nmpuMeHe-
HUIO MpaBa J0JXKHO ObITh MPSIMO BbIPAXKEHO WJIU AOJIXK-
HO OIlpeNe/IeHHO BhITeKaTh U3 YCJIOBUIA TOroBopa JMO0
COBOKYIHOCTU OOCTOSITENILCTB fejia. Beibop cTopoHamu
MoJIeXallero NpMMEeHEeHUIO MpaBa, CACJaHHbBIN Mocie
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3aKJIIOYEHUSI IOTOBOpa, MMEET OOpaTHYIO CUJYy U CUM-
TaeTcs ACUCTBUTENIBHBIM O€3 yiepoa /Uisl TpaB TPEThUX
JIMI] C MOMEHTA 3aKJIIOYeHUsT TOTOBOpA. ANEJISLIMOH-
HBIIA CyJI TPUIIIEIT K BBIBOLY, YTO ITOCKOJIBKY UCTELl MOTH -
BUPOBaJl CBOU TpeOOBaHUS cchUIKaMM Ha [paxkmaHcKuii
komekc Poccuiickoit Denepainy, a OTBETYHUK B OT3BIBE
Ha KMCKOBOE€ 3asiBJICHHME TaKXe COCJIaJics Ha IOJIOXe-
Hust Ipaxkmanckoro koaekca Poccuiickoit Denepauun
M HE CChIIAJICSI Ha HEOOXOAMMOCTh TPUMEHEHUST MTHOTO
MpaBa, HeXeJIu POCCUIICKOEe, TO CTOPOHBI JOCTUTIIM CO-
[JIalleHus 0 MPUMEHMMOM IpaBe — MpaBe Poccuiickoii
®enepanvu. CoOOTBETCTBYIOIEE TOJKOBAaHWE IaHO B
nyHkte 13 MHbopmanmronHoro nuceMa Ilpe3sunuyma
Briciiero ApourpaxkHoro Cyna Poccuiickoit ®@enepa-
mu ot 09.07.2013 Ne 158 «O630p MpakTUKK pPaccMo-
TpeHUsI apOUTPAXKHBIMU CYIaMM NIeJI C y4aCTUEM MHO-
CTpaHHBIX Jull» [22, c. 3].

TakuM o0pa3zoM, B mpoliecce paspelieHus cropa
U3 HEMMOMMEHOBAHHOTO B CTPaHE Cylda MJIM CJIOXHO-
ro JOTOBOpa, BKJIOYAIOUIETO B ce0sl 3JEMEHTHI pa3-
JIMYHBIX TOTOBOPHBIX 00513aTEJIbCTB, KAKUM SIBJISICTCS
TPAaHCTPAHUYHBIN JTOTOBOP CTPOUTEIILHOIO IMOAPsA,
Cyll MOXET NMPUMEHUTh Pa3jInYHbIe CUCTEMBI HOPM
Pa3JIMYHBIX TPABOMOPSIIKOB K pPa3HbIM 4YacTsAM JIO-
roopa. OHaKO MpU BBIOOPE CYyIOM IPUMEHUMOTO
npaBa (B OTCYTCTBHUE COIJIAIIEHWSI CTOPOH O BBHIOO-
pe MIPMMEHUMOTO TpaBa) TPaHCITPAaHWYHBINA JOTOBOD
CTPOUTEJBHOrO Monpsiaa Ieaecoodpa3Ho KBaaudu-
LIMPOBAaTh KakK JOrOBOP SuUi generis, paccMaTpUBaeMBblii
B 1eJioM. B 3TOM ciyyae 3amavya cyna — yCTaHOBUTH
MpaBoO CTPaHbl, ¢ KOTOPOI TOroBOp Haubojee TECHO
CBsI3aH, BO M30eXaHUe paclleIUIeHMs CTaTyTa, Koraa
pa3HbIe 00s3aTeIbCTBA MOTYT DPETYJHUpPOBATLCS pa3-
HBIMHU TIPAaBOIOPSIIKAMU, YTO B 3HAYUTEIBHON Mepe
YCJIOKHUT TIPOLIeCC He TOJBKO BbIOOpa mpaBa, HO U
pas3pelieHus cropa.

Takum 00pa3oM, MNpPOBENEHHbI aHaIU3 MO3BO-
JIWJI IPUATU K BBIBOIY, YTO JOTOBOP TPAaHCIPAaHUYHOTO
CTPOUTETHLHOTO MOAPsIA MPEACTaBIIsIeT CO00I CaMOCTO-
SATeJIbHOE SIBJICHUE, JOTOBOP SUi generis 1 UMeeT CBOU
XapaKTepHble YepThl U OCOOEHHOCTH, a 00bEM IIPABO-
OTHOIICHU TI0 HEMY 3HAYUTEJILHO MPEBBIIIAET 00BEM
MPaBOOTHOIIIEHU B TPAAUIIMOHHOM POCCUICKOM MO-
HUMaHMU CTPOUTEIBLHOTO ToIpsiaa.
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1. A. Goddard*

TRANSBORDER CONSTRUCTION CONTRACT AS A SUI GENERIS CONTRACT

The author investigates the problems of normative and legal regulation of relations arising
due to a cross-border construction contract. The author analyzes the concept of «contract» in its
transborder meaning, analyses the principles of choice of law in cases when parties to the treaty
have not provided for the applicable law, examines general theoretical and international private
law doctrine and arbitration practice on the issue of a cross-border construction contract.

In order to properly resolve a dispute from a cross-border construction contract,
the court must establish the transborder nature of private-law relations, whether their
contractual or non-contractual nature, establish the legal nature (type) of the transaction

in order to determine the applicable law.

The author examines the features and peculiarities of a cross-border construction
contract, which facilitates the establishment of these facts for the court and concludes
that it is necessary to separate this sort of contracts into a separate type.

The most important aspects revealed by the author in the article concern the theoretical
and practical aspects of defining the characteristics and features of the transboundary

construction contract.

In conclusion, the author comes to the conclusion that the cross-border construction

contract is a contract sui generis.

Key words: sources of private international law, private international law, cross-border
construction contract, cross-border criteria, contractual and non-contractual relations,
contract, construction contract, lex mercatoria, regulation of construction activities.
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MOCJIEACTBUA HEMCIIOJTHEHUS KPEAUTOPCKIX OBA3AHHOCTEM

B cratbe paccMaTpuBaIOTCSI MEpBI, IPUMEHSIEMbIE K KPEIUTOPY B ClIy4ae HEUCITON-
HEHUSI UM KPEIUTOPCKMUX O0SI3aHHOCTE. ABTOp YTBEpKOACT, YTO MCITOJTHECHNE KPeau-
TOPCKUX OOSI3aHHOCTEH 00ecIieunBacTCsl TPaXkKIaHCKO-IIPaBOBOIM CaHKIIMEW, KOTopast
IMMOHMMAETCS B IIIMPOKOM CMBIC/IC W BKJIIOYAeT B ceOsI MEpbl OTBETCTBEHHOCTU M MHbBIE
Mephl 3aiuThl. B oTHOIIEHNN KpeauTopa 'K P® poryckaer mpuMeHeHUe TaKOi Mepbl
OTBETCTBEHHOCTH, KaK BO3MEIIICHNE TODKHUKY YOBITKOB, OMHAKO YaIlle MMEIOT MECTO
VHBIC 3aIIUTHBIE MEXaHU3MBI (HallpUMep, OZHOCTOPOHHEE U3MEHEHME YCIIOBUM 1OTO-
Bopa J0KHMKOM). 1o MHEHMIO aBTOpa, 3TO CBSI3aHO CO BCITOMOTATEeIbHBIM XapaKTe-
POM KpeauTOPCKUX 00si3aHHOCTe!. B TO ke BpeMst moaKperieHre UCIIOJIHEHUST TAKUX
00513aHHOCTEH TPaXkIaHCKO-TIPABOBOM CAHKIIMEH MOMYEPKUBAET MX 3HAUYMMOCTD IS
HaIJIeXaIlero NCIIOTHEHUS 0053aTe/IbCTBA U TTIO3BOJISICT CAeIaTh BBIBOM, UTO OHU MPE/I-
CTaBJISIIOT COOOI CAMOCTOSITEJIBHBINM 3JIEMEHT CoiepXKaHUs 00s13aTeIbCTBA, a He BKITIO-

4arTCs B COCTaB CyOBEKTUBHOTO MpaBa KPEAUTOPA.

Karouesvie caosa: KpEAUTOPCKUEC 06$I3aHHOCTI/I, MOCJIeICTBUSI HEUCIIOJIHEHUS 00sI-
3aHHOCTeﬁ, I'paXaaHCKO-IIpaBoBasa CaHKIMA, MEPbI OTBETCTBEHHOCTU, MEPLI 3allIUThI.

Hdnsa o00s3aTeIbCTBEHHOIO MPaBOOTHOIIEHUST Xa-
pakTepHa oTmpeiesieHHas] TIpaBoBasl MO3ULIMS CTOPOH,
COCTOSIIIIast B TOM, YTO IPaBO OMHOM CTOPOHBI (Kpeau-
TOpa) OCYLIECTBIISIETCS MTOCPENCTBOM MCIIOJHEHUS 00s-
3aHHOCTE! npyroit cropoHoii (mosxkHUKoM) (cT. 307 'K
P®). OgHako, HeCMOTpPS Ha TO, YTO KPEAUTOP SIBJISIETCS
YIIPaBOMOYEHHOI CTOPOHOI 00513aTeIbCTBA K B OCHOBE
€ro IpaBOBOTO CTaTyca JIEXUT CyObeKTUBHOE MPaBO, B
comepXXaHUM 00s13aTeIbCTBEHHOTO TTPaBOOTHOIICHUS
HEpEIKO MOXHO BBIIEIUTh TaK Ha3bIBaeMbIe KPEIUTOP-
cKue 00SI3aHHOCTU (Hampumep, oOSI3aHHOCTHU MO OKa-
3aHmIo conerictBus (1. 3 ct. 307, cT. 718, 750, 762, . 2
ct. 1031 'K P®), npuHATHIO HaIeXallero MCIojHe-
Hus (1. 1 ct. 406 T'K P®), Bbimaue pacnvcku, MpUHSI-
THIO TOJITOBOro nokyMmeHTa (1. 2 cT. 408 'K Pd)). Oue-
BUIIHO, YTO OHU HE SIBJISIIOTCS YacThblo CYOBEKTUBHOTO
MnpaBa KpeauTopa, a MpeacTaBisioT cOO0i OTAeNbHbIN
9JIEMEHT colepxKaHus 00s3aTeJIbCTBEHHOTOo IPaBOOT-
HOIIEHMS XOTS ObI TIOTOMY, YTO B CJIyyae HEMCIIOJHE-
HMSI TaKUX 00s13aHHOCTEN KPEIUTOP MOXET ITpeTepIeTh
HEKOTOpbIe HEeTaTUBHBIE TOCJEACTBUS, T. €. KPEAUTOP
HE MOXET OTKa3aThCsl OT MX MCIIOJIHeHUs, KaK OT pea-
JIM3alIMM CBOETO IMpaBa. B CBSI3M ¢ 3TUM MBI HE MOXEM
comtacuthcsl ¢ B. B. Ipy3neBbiM, KOTOpBIA BKJIIOYaeT
KPEIUTOPCKYIO0 00s3aHHOCTh B COCTaB CYOBEKTUBHOTO
npaBa KpeauTopa [1, c. 167, 168].

HexkoTophie aBTOpBI TaKXKe OTMEYAIOT, YTO KPEIUTO-
pa Kak ynpaBOMOYEHHYIO CTOPOHY 00s13aTe/IbCTBA Ha-
3BaTh 00SI3aHHOM CTOPOHOI MOXHO OYEHb YCIOBHO [2;
3, c. 57], B cBSI3U C 4YeM BO3HMKAET BOMPOC O JOMYCTH-
MOCTHU MCIOJIb30BAHUSATEPMUHA «O0S3aHHOCTb» B OT-
HOILIEHUU KpeauTopa. JeldCTBUTEIbHO, KPEIUTOP KakK
HOCUTENIb CYOBEKTUBHOTO IpaBa, ONPEIeSIONIero ero
MpPaBOBOI CTaTyc, HE SIBJsIETCS O0SI3aHHON CTOPOHOM

*© IypoBa D. A., 2018

MpaBoOOTHOIIIeHUSs. B ciiydae eciii B ipoliecce pa3BUTHs
MPaBOOTHOIIECHUS Y KPEIUTOPA BOZHUKHET KaKasi-JIM00
00s13aHHOCTb, TO,ciienyst joruke 1. 2 ¢T. 308 'K P®, ero
CTaTyC JOJKEH U3MEHHUThCSTHA CTaTyC JOJKHUKA. MexX-
JIy TEM €CJIA peYb UIIET O «<KPEIUTOPCKOM 00SI3aHHOCTH,
3TOr0 He MPOMCXOIUT. Hea0 B TOM, YTO B OTJIWYME OT
00SI3aHHOCTY JOJDKHMKA KpeOUTOpCKas OOS3aHHOCTH
He o0pa3yeT OCHOBY ITPaBOBOTI'0 CTaTyca KpenuTopa Kak-
cyObeKTa 00513aTeIbCTBA, T. €. HE BBITECHSIET, a B HEKOTO-
POM poJie JAOTONHSIET CYyOheKTUBHOE TIPABO KPEAMTOPA,
CIIOCOOCTBYSI €r0 peaju3allii MOCPEACTBOM OKa3aHUsI
comeicTBUsl MOJDKHUKY. CllenoBaTeibHO, KPEIUTOp,
0OCTaBasCh YIIPAaBOMOYEHHOW CTOPOHOM, MOXET MMEThb
KpeauTOpcKre 00s3aHHOCTH, KOTOPHIE B CHMJIy CBOETO
BCIIOMOTATEJIbHOTO XapakTepa He U3MEHSIOT eTO CTaTyC
Ha cTaTyc ImoJoKkHMKa. HecMoTpst Ha ykazaHHOe pasiiu-
yye MeXIy 00s13aHHOCThIO KPETUTOPa U 00S13aHHOCTHIO
JOJDKHWKA, OHW MIECHTUYHBI IO CBOEH IOpHINYECKOM
MpUPOJIE, MO3TOMY IPUMEHEHNE TaKOro TepPMHUHA II0
OTHOLICHUWIO K KPEAUTOPY TPEACTABISIETCS BIIOJIHE J10-
ITYCTUMBIM.

BaxxHo 3aMeTUTh, UTO JIt00ast 00SI3aHHOCTh JIOJIKHA
OBITh TTOAKPEIUICHA CPEICTBAMU IIPABOBOTO MPUHYKIE-
HMSI K €€ UCTIOJTHEHUIO, T. K. IIPAaBOBOE I0JIe HE JOJIKHO
MPEIOCTaBISATh CYObEKTaM MPAaBOOTHOIIEHUSI BO3MOX-
HOCTU HEMCIIOJIHEHUsSI 00s13aHHOCTU 0e3 MpeTeprie-
BaHMSI KaKUX-JIMOO HEraTWMBHBIX ITOCIeACTBUIA. Takue
CpeACTBA TMPABOBOTO MPUHYXICHUS K HaIjexXalliemy
HCITOJTHEHUIO 00S13aHHOCTEH B JOKTPUHE TPAIULIMOHHO
0003HaYaIOTCsl OOLIMM TMOHSTUEM TPaXIaHCKO-IPaBO-
BOU caHKUMU. [Ipy 3TOM KaTeropuio <«CaHKIVS» MbI
MOHMMAaeM B IIIMPOKOM CMEICIE KaK OOBEIUHSIONIYIO
MepBI TPaXKIaHCKO-TIPaBOBO OTBETCTBEHHOCTH W MHbBIE
3alIUTHBIE MepHI [4, c. 15, 17; 5, ¢. 26; 6, c. 11].

Typoea Dnveupa Anexcanoposna (elvira.gurova@mail.ru), kadenpa rpaxk1aHCKOTo U NMpeAnpuHUMAaTebCKOTro npasa, Camap-
CKUIT HAIIMOHAJIBHBIN MCCIIeNoBaTeIbecKnii yHuBepcuTeT mMeHu akanemuka C. I1. Koponesa, 443086, Poccuiickas ®emepanus,

r. Camapa, MockoBckoe 11occe, 34.
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Mexny TeM Takoe IMOHMMaHWe CAaHKIIMW BbI3bIBACT
BOIIPOC O COOTHOILIEHUY TTOHSTUI «CaHKIIUSI», «OTBET-
CTBEHHOCTB» U «MEPHI 3aIlUThI».

ITpoBoast pasrpaHUYeHUE pacCMaTPUBAEMBIX TTOHSI-
THIA, HEKOTOPBIE UCCIIEIOBATEIN B KAUECTBE OTJINIUTE b~
HOTO MpY3HaKa IPakAaHCKO-TTPaBOBOM OTBETCTBEHHOCTH
Ha3bIBAlOT HACTYIUIEHWE HETaTUBHBIX IMOCIEACTBUIMA ISt
MpaBoHApPYIUTEN [6, ¢. 12]. C 3THM CIIOKHO COTJIaCUTh-
s, T. K. M’HbIE MEPBI, BXOASIIIUE B IIOHSATHE TPaKIaHCKO-
MPaBOBOI CAHKIIMW HapSIIy C MepaMU OTBETCTBEHHOCTH,
TOXE BJIEKYT U HApYIIUTENs] HeXelaTeIbHbIe MOCIe-
ctBud. Kak cnpaBemiuso otmevaer M. O. PomaleHko,
HeraTWBHbIE MMOCJIEACTBYS MTPUMEHEHWST CAaHKIIMI MOTYT
MPOSIBJISIThCS HE TOJBKO B HAJIOXKEHMU Ha HAPYIIMUTEIIsI
JOTIOTHUTEbHBIX 00SI3aHHOCTEW WIIM JIMIIEHUM €T0 Ka-
KUX-JM0O0 TIpaB, HO W, HAITpUMep, B MOPaJIbHBIX CTpaaa-
HUSIX, OOYCJIOBJIEHHBIX TTPU3HAHUEM JIMIla BUHOBHBIM B
COBEpIIEHUH TTPaBOHAPYIIEHMS, JIMOO B IPUMEHEHUH K
HeMy NPUHYXIEHUs, IIO3TOMY OIIIMOOYHO CUMTATh, YTO
HEOJIarONPUSATHBIM XapaKTePOM IUIsS TIPaBOHAPYILIUTEIS
HaJieJIeHbl TOJIBKO Mepbl TPaKIaHCKO-TIPaBOBOI OTBET-
CTBEHHOCTH [5, c. 27].

Hpyroii XapakTepUCTUKOW Mep OTBETCTBEHHOCTHU
HCCJIEIOBATeIM HA3bIBAlOT MX BOCIIMTATEbHbBIN Xapak-
Tep, npudyeM B. A. TapxoB oOpanjan BHUMaHuE Ha To,
YTO BOCIUTATEJIbHOE BO3JCHCTBME OKa3bIBaeTCs M Ha
HapylIuTeNsI, M Ha BceX OoKpyxawmowux aul [7, c. 20].
Ha Hamr B3misan, naHHOe 3aMeYaHMe 3aCIyXMBaeT IO/ -
JEPXKU, IIOCKOJIBKY MEPbl OTBETCTBEHHOCTH HE TOJIHKO
HECYT HEraTUBHBIC IOCJICICTBUS, HO U UMEIOT LIEJIbIO
HeJIOMylIeHEe TMOA00HBIX HapylIeHUd B JaJIbHeIeM
KaK CO CTOPOHBI HECYILIErO OTBETCTBEHHOCTh yYaCTHUKA
MPaBOOTHOILIEHUST, TaK M CO CTOPOHBI IPYTUX JIUII.

OnHako cjenyer OTMETUTh, YTO BOCIUTATEIbHBII
XapakTep CBOMCTBEHEH M MHBIM MepaM 3alluTHl (T. €.
BCEM CaHKIIUSIM), TTOTOMY 3TOT MPM3HAK MEpP OTBET-
CTBEHHOCTHM TaKXe HeJb3sl Ha3BaTb OTIMYMTEIbHBIM.
IIpn sTOM «IpeBeHTUBHAas» (GYHKLMSA CAHKIHUM Ka-
caeTcsl M IMOTeHUMAIbHBIX YYaCTHMKOB aHaJOTUYHBIX
MPaBOOTHOIIIEHUH, T. K. HAUMHAET pealn30BaThCs 10 ee
MPUMEHEHUsI B KOHKpeTHOM ciydae. Kak BepHO 3aMe-
T . O. PomalieHko, «CBOi BOCIIUTATEIbHBIA CMBICIT
U peajbHOE 3HaY€HUE CaHKIMS MPUOOpeTaeT... MHOIO
paHbllle, C MOMEHTA €¢ YCTAaHOBJICHUSI B HOPME ITpaBa»
[5, c. 52].

CuntaeM, YTO OCOOEHHOCTSIMHU MeEpP OTBETCTBEH-
HOCTH, TTO3BOJISIIOIIMMU OTAETUTh UX OT MHBIX Mep 3a-
LIUATHI, MOXHO TpU3HaTh UX GopMmy U yHkuuwoo. Tak,
0. C. Modde nucan, 4To OTBETCTBEHHOCTD, SIBJISIOLIAS -
s CIISICTBUEM HEMCIIOJTHEHUSI 00SI3aHHOCTH, BbIPaXKaeT-
¢s1 OO B 3aMeHe HEUCIIOJHEHHOI 00sI3aHHOCTH HOBOM
00s13aHHOCTBIO (HampuMep, Bo3MellleHe TPUIUHEHHO-
To Bpeaa), b0 B MPUCOSAUHEHUN K HapyIIEHHOU 00sI-
3aHHOCTU JOIMOJHUTEIbHON 00s13aHHOCTU (UCHOJIHEHUE
JIOroBOpa + Bo3MellleHUE MPUYMHEHHBIX YOBITKOB), TM0O
B JIMIIICHUY MpaBa, M3 KOTOPOTO BhITEKajIa HapylleHHast
00513aHHOCTb (M3BSATHE XKIJIOTO CTPOESHUS Y COOCTBEHHMU -
Ka, He BBIMMOJHSIONIETO 00SI3aHHOCTH 110 €r0 PEMOHTY).
BmecTe ¢ TeM Mepbl rpaxkIaHCKO-TIPABOBOI OTBETCTBEH -

HOCTH, BbI3bIBasi OTpULIATEJIbHbBIC ISl IPABOHAPYILIMTEJIS
MOCJIeNCTBUS, OOECIIEeYMBAIOT BOCCTAHOBJIEHUE TTPEXKHE-
ro TmoJsioxkeHus Jyis norepnesuiero [8, c. 14]. Takue ot-
JIMYUTETbHbIE MPU3HAKA OTBETCTBEHHOCTU BBIIEJISIIOT-
Cs W HEKOTOPbIMM COBPEMEHHBIMM HCCJIeIOBATEISIMU
[5,c.26-28;9,c.6,8; 10, c. 204].

[1aBa 25 'K P®, nocesiiieHHast MepaM OTBETCTBEH -
HOCTM 3a HapyuleHUe 00s3aTesIbCTB, KacaeTcsi B OC-
HOBHOM TpaXIaHCKO-TIPABOBBIX CAHKIIUI 32 HEMCITOJ-
HeHue (HeHamiexallee MWCMOoJHeHUe) oO0s3aHHOCTel
JOJDKHWKA (3a uckmodenneMm cT. 404 TK P® o Bune
kpenutopa u cT. 406 'K P®o mpocpouke KpenuTopa).
Tak, 'K P® Ha3biBaeT Takue Mephbl TPaxkIaHCKO-TIpa-
BOBOII OTBETCTBEHHOCTH, KaK BO3MEILEHUEYOBITKOB,
B3bICKAHWE HEYCTOWKU U TMPOLIEHTOB Ha CyMMY J0Jra
MPU HEUCTIOJIHEHUN ACHEXHOro o0s3aTebcTBa. MHbIe
Mepbl OTBETCTBEHHOCTUM MOTYT OBITh IMPEAyCMOTPEHBI
JIOTOBOPOM.

Yrto kacaeTcssi HEUCHOJHEHUSI KPEAUTOPCKUX OO0s-
3aHHOCTEH, TO B LIEJISIX 3alllUThl UHTEPECOB MOJDKHUKA
I'K P® npenycMoTpeHO MpUMEHEeHUE K KPeIUTOpY BO3-
MelieHus YOLITKOB (cT. 406, cT. 718 'K P®). ITpu sToM
BO3MOXHOCTb TOHYXIEHUSI KpeAuTopa K HeIocpea-
CTBEHHOMY HCIOJHEHUIO KPEAUTOPCKOMN 00513aHHOCTH,
B TOM UHUCJIEe B CyIeOHOM MOPSAKE, 3aKOHOIATEIbCTBOM
He mpeaycMoTpeHa. B oTHolleHuU e JOJDKHUKa 3a-
KOHOM IPSIMO YCTaHOBJIEHO, YTO MPUMEHEHUE MEpP OT-
BETCTBEHHOCTM HE OCBOOOXKIAET €ro OT WCHOJHEHMS
00s13aTe/IbCTBA B HAType (€CIU MHOE HE MPENyCMOTPEHO
3aKOHOM miu porosopoM) (1. 1 ct. 396 T'K P®). Ecnu
MPUHKUMaTh BO BHUMAaHUE TPU IPYMIIbl OOpEeMEHEHUIA,
B KOTODPBIX BbIpaXkaeTcsl OTBETCTBEHHOCTb, BbIAEIEH-
Heie O. C. Uodde [8, c. 14] u npuBeaeHHBIE BHILIE,
TO COXpaHEHHWE 3a NOKHUKOM OOSI3aHHOCTU IO UC-
MOJHEHUIO 0053aTeIbCTBa B HAType Jaxe Iocje Mmpe-
TepreBaHUs 3a €ro HEUCNOJHEeHUe (HeHajiexallee
HUCITOJTHEHUE) COOTBETCTBYIOIIMX MEP OTBETCTBEHHOCTHU
KakK pa3 MpeacTasisieT cOO0U MpUMep NMpUCOEAUHEHUS
JIOTIOJTHUTEbHON 00S13aHHOCTU K HapyIIeHHOU 00s-
3aHHOCTU. TeM BpeMeHeM NMPUMEHUMON K KPEeIUTOpY B
IrpaxIaHCKO-TIPaBOBOM 00sI3aTebCTBE (B paMKax Neii-
CTBYIOILETO 3aKOHOJATEIbCTBA) MPEJACTABISECTCS TOJIBKO
3aMeHa HEUCIOJHEHHOU KpeauTOPCKON 00sS3aHHOCTHU
HOBOI1 00SI3aHHOCTBIO MO BO3MEIIICHUIO YOBITKOB.

IMomumo mep orBercTBeHHOCTH B 'K PD npemxycmo-
TPEHbI U UHbIE MEXaHU3MbI, HallpaBJICHHbIC Ha 3aLUTY
MHTEPECOB JOJDKHUKA B Clydyae HEUCIIOJHEHUST Kpeau-
Topckux o6s13aHHOCTe!. Tak, B cooTBeTCTBUU CO CT. 404
I'K P®, cyn BipaBe yMEHBIIIUTh Pa3Mep OTBETCTBEHHO-
CTU JOIKHMKA, a cT. 406 'K PD ocBoboKaaeT TOIKHM-
Ka 10 JICHEXXHOMY 00513aTeJIbCTBY OT YIUIaThl IPOLICHTOB
3a BpeMs mpocpouku Kpeautopa. Takxke B 'K PD ycra-
HOBJICHBI MHbIE HEOJAronpusITHbIC JIS1 KpeauTopa mo-
CJIEACTBUS, B YaCTHOCTH, ITPU OTKa3e KPeIuTopa BblIaTh
pacmucKy, BEpHYTh JOJTOBOM TOKYMEHT U OTMETUThH B
pacrnucke HEBO3MOXHOCTb €ro BO3BpaIlEHUs TOIKHUK
BrpaBe 3anepxath ucnonHeHue (ct. 408 'K PD).

HormoaauTesbHO K 00mmM HopMaM ['K P® cnenm-
aJlbHBIMU MpaBUJIaMU O JOTOBOpPE MOApPsiAa B LIEJsX 3a-
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IIUTHl MHTEPECOB MOJDKHUKA (MOApSIIMKa) B Cllydae
HEOKa3aHUsI 3aKa3uMKOM COACUCTBUSI B BBIITOJIHEHUM
paboThl TpeaycMOTpEeHa BO3MOXKHOCTb IE€PEHECEHMS
CPOKOB UCIIOJTHEHUSI PabOThl JMOO YBEJIMYEHUS yKa-
3aHHOI B JoroBope IieHbl pa6oThl (cT. 718 TK P®D),
a B cT. 750 'K P® 0 moroBope cTpoMTEILHOIO Ioapsiaa
YCTAaHOBJICHO, YTO B CJIydyae HEWCITOJHEHMS 0OsSI3aHHO-
CTH T10 MPUHSATHIO BCEX Pa3yMHBIX MEp TI0 YCTPAaHEHUIO
MPETSITCTBUI K HajiexallleMy MCIOJHEHUIO J0roBopa
HE OKazaBIllasi COTPYIHWYECTBO CTOPOHA YTpayuBaeT
MpaBo Ha BO3MEIIEHME YOBITKOB, NMPUYMHEHHBIX He-
YCTpaHEHHWEM COOTBETCTBYIOIIUX MPETSTCTBUIA.

Takum o6pa3oM, MOXHO pa3fdeJuTh IMOCAEACTBUS
HapyILIeHMST KPEAUTOPCKUX 00sI3aHHOCTE Ha IBE IPYII-
Mbl: IPUMEHEHUE Mep TpaXkIaHCKO-IPaBOBOM OTBET-
CTBEHHOCTHM Y WHBIX MEP 3alllUThl UHTEPECOB JOJIKHMU-
Ka. VHble 3alIUTHBIE MEpbl MOXHO, B CBOIO OYepeib,
pa3nenuTh Ha Mepbl, HEMOCPEACTBEHHO BO3IEHCTBYIO-
e Ha KpeauTopa (HarmpuMmep, 3aepkka UCITOJTHEHUS
noJkHUKOM (cT. 408 'K P®), onHocTOpOHHEE U3MEHEe-
Hue ycioBuii noroopa (ct. 718 'K P®)), u mepsl, Ka-
calolmecs: OTBETCTBEHHOCTH MTOKHUKA (YMEHbILIEHUE
CyIOM pa3Mepa OTBETCTBEHHOCTH J0JKHUKA (cT. 404 TK
P®), ocBoOOXICHNE NOKHNMKA IO IEHEXXHOMY 00s13a-
TEJIBCTBY OT YILJIAThl MPOLIEHTOB 3a BpPeMsl IIPOCPOYKU
kpenutopa (cT. 406 'K P®D), yrpara KpeauTopom mpasa
Ha BO3MelIeHUE YOBITKOB, MPUYMHEHHBIX HEyCTpaHe-
HHMEM TIPENSATCTBUN K HaIjleXalleMy WCITOTHEHUIO 0-
roBopa (ct. 750 'K P®)).

[MonaraeM, 4TO HaJMYMe pa3IUYHBIX TMPEACTaBIIE-
HUI O IOpUANYECKOUN TPUPOAE Mep rpakaIaHCKO-TIpaBO-
BOI OTBETCTBEHHOCTH M UX COOTHOIIEHUM C MHBIMU Me-
paMHM 3alUTHI CBSI3aHO C OTCYTCTBUEM OOIIMX IpPaBUJI
I'K P®, KoopauHUPYIONIUX IPUMEHEHNE K JOJKHUKY U
K KPEIUTOPY HOPM O IpakIaHCKO-TIPABOBBIX CAHKIIMSIX.
B uensix ynopsimodeHus TpUMEHEHUsST paCCMOTPEHHBIX
B HACTOSIIIEN CTaThe 3allIMTHBIX MEXaHM3MOB 1 BbIIEJIe-
HUST 3HAYCHUs KPEAMTOPCKUX OOSI3aHHOCTEM JJIsI Hajl-
JIeXalllero MCIOoJHEHMST 00s13aTeJIbCTBA TpeIaraeMIo-
moHUTS cT. 309 'K PD cooTBeTCTBYIOIIMMM ITyHKTaAMK
U U3JIOKUTH €€ B CIIEAYIONIEH pefaKInu:

«1. Obs13aTenbCTBa JOMKHBI UCTIOIHSTHCS HaaIexXa-
MM 00pa30M B COOTBETCTBUU C YCIIOBUSIMU 00sI3aTeIb-
CTBa U TpeOOBAaHUSIMM 3aKOHA, MHBIX ITPABOBBIX aKTOB,
a TMpU OTCYTCTBUM TaKWX YCJIIOBUII M TpeOOBaHUN —
B COOTBETCTBMM C OOBIYAsSIMM WJIM MHBIMU OOBIYHO
MPEAbSBISIEMbIMU TPEOOBAHUSIMMU.

2. B cnyyae HeucnojHeHUs (HEHaIIexallero Mc-
MOJTHEHMST) 00s13aTeJIbCTBA IIPUMEHSIIOTCS TIpaBuJIa IJia-
BbI 25 Hacrosuiero Konekca.

3. Ecnu HeucnonHeHWe (HeHaJJiexalllee MCIOoJHe-
HME) 00s13aTe/IbCTBA CBSA3aHO C HEHUCIOJHEHUEM Kpe-
JUTOPCKUX OOS3aHHOCTEW, ITOAJeXaT IPUMEHEHUIO
npaBuia crateit 404 u 406 Hacrosiero Konekca, ecinu
MHOE HE MPEeITyCMOTPEHO 3aKOHOM WJIM JOTOBOPOM>».

[Tpu 3TOM ClleyeT UMETh B BUILY, YTO MPELYyCMOTPEH -
HbIC 3aKOHOM MEXaHW3MBbI MPENCTABISIIOT CO0O0I HE TOJb-
KO Mepbl IpaXkAaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH, HO
M UHBbIe 3alMTHBIE Mepbl. Cpeny Mep, NMPUMEHSIeMbIX

B Cjlyyae, ecIM MPEIsTCTBMEM K HajjiexalieMy MCHO-
HEHUIO 00513aTeIbCTBA SIBUJIOCH HEUCIOJHEHUE WM He-
HaJyiexailiee UCTOTHeHUE KPEAUTOPCKUX 00sI3aHHOCTEM,
npeobJiafaoT UHbIE 3alllUTHBIE MEPHI, a HE MEPbI OTBET-
CTBEHHOCTM, UYTO CBS3aHO C OpPraHM3allMOHHBIM, BCIIO-
MOraTeJbHbIM XapaKTepOM TaKuX o0si3aHHOCTel. Tem
BpeMeHeM 00eCIeYeHHOCTb UCIOJHEHUSI KPEIUTOPCKUX
00s13aHHOCTEN rPakAaHCKO-TIPaBOBOI CaHKIIMEH roayep-
KMBAeT MX 3HAYMMYIO POJib B 00€CIeUeHU N HaIeKalEro
WUCTIOJTHEHUS TPaXKAaHCKO-TTPABOBOTO 00513aTe/IbCTRA.
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CONSEQUENCES OF BREACH OF CREDITOR’S OBLIGATIONS

The article considers the measures which should be applied to a creditor in case
of breach of creditor’s obligations. The author states that performance of creditor’s
obligations is protected by civil-law sanction. The term «sanction» is comprehended by
the author in a general sense and integrates penalties and other protection measures.
Under the Civil Code of the RF compensation of losses can be applied to a creditor as a
penalty, but other protection measures are applied to acreditor oftener (for example,one-
sided change of contract conditions by adebtor) because of subsidiary character of
creditor’s obligations. At the same time, ensuring performance of such duties by civil-
law sanctions emphasizes their importance for the proper performance of obligation and
allows to make aconclusion that creditor’s obligations are an independent element of the
content of the civil obligation and are not a part of acreditor’s right.
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PEABIWINTAIIA KAK IEJIb ITPON3BOICTBA
I10 YI'OJIOBHOMY JETY B OTHOIIEHNN YMEPIHIEIO

B crarbe paccmaTpuBaeTcsl peabuIMTAIMs KaK 1ejib IPOM3BOMICTBA IO YTOJIOBHO-
My JeJIy TI0Cjie CMEPTH MOI03peBacMOro (00BHHSIEMOT0). AKTyalbHOCTh UCCIICIOBAHUS
OITpeneIIsIeTCSI HEOOXOAMMOCTBIO 3aIIUTHI YECTH M TOOPOTO MMEHHM YMEPIIIETo, CoXpa-
HEHUS JOCTOMHOTO K HEMY OTHOIIIEHMsI. PeabuianTalnst paccMaTprUBaeTCs aBTOPOM KakK
OIIVH M3 CITOCOOOB TAaKOM 3aIIMThI, B CBSI3W C YEM SIBJISIETCS €IMHCTBEHHOM 1IEJIBIO TPO-
M3BOJCTBA 110 YTOJJOBHOMY IIeJIy B OTHOIIIEHUM yMepIlero. TemMa pacKphIBaeTcs dyepe3
aHAJIM3 CONCPXKAHUS MHCTUTYTA peadMIUTALIMU. ABTOP IMPUXOIUT K BEIBOMY, UTO IS
YMEPILIETro peabuINTaIMsI COCTOUT B MPU3HAHUY €TI0 HEBHHOBHBIM B COBEPILICHUH TIpe-
CTYIUICHUsI, TIyTeM IIPUHSITHSI COOTBETCTBYIOIIETO YTOJIOBHO-IIPOILIECCYATbHOIO aKTa
(TmpuroBopa, MOCTAaHOBJICHMS, ompenciacHus). [IpaBoBBIM ITOCICICTBUEM TaKOTO IIPH-
3HAHUS SIBIISICTCS BO3HMKHOBEHUE Y OJIM3KMUX POJCTBEHHUKOB YMEPIIETO WJIM WHBIX
3aMHTEPECOBAHHBIX JIMI] TIpaBa Ha OOpallleHWe 3a BOCCTAHOBJICHMEM JI00POro MMEHU
1 1oOpoit maMsiTH 00 yMeplleM, a TaKKe IIpaBa Ha oOpallleHue 3a BO3MeIleHUeM Bpea,
MIPUYMHEHHOTO YTOJIOBHBIM ITPEC/ICIOBAHIEM YMEPIIIETO.

Karouegnvte caoga: yroloBHOE CyIONPOU3BOACTBO, MOA03peBAEMbIl (OOBUHSIEMBIIT),
MpeKpalleHre yroJI0BHOIO Iejia, CMEPTh MOI03peBaeMOro (0OBUHSIEMOI0), peaduIuTa-
LIVST, HEPeaOWINTUPYIONINE OCHOBaHNSI, HA3HAYCHNE YTOJIOBHOTO CYIOIIPON3BOICTBA.

10. 0. Mewepsaxoea*

YroJ0BHOE CYAONPOU3BOJACTBO HE TOJBKO CIIYKUT
MHCTPYMEHTOM YTOJIOBHOTO IpecieoBaHMs 1 HaKasa-
HUsI BUHOBHBIX, HO W SBJISETCS CIIOCOOOM 3aIlMThI OT
J1I000ro HEOOOCHOBAHHOTO OOBMHEHMSI. DTa MBICb,
pa3BuBaeMasl YYEHBIMM C MOMEHTA Hayajla B Hallei
CTpaHe Mpoliecca Npeodpa3oBaHusl OOIIECTBEHHBIX OT-
HomreHwii [1, ¢. 3], momyunia 3akperuieHue B cT. 6 YITK
P® u aBnsieTcst B HacTosilee BpeMsl JOMUHMPYIOILIEHA.

B tex cimyvasix, Korma JIMIIO ObUIO HE3aKOHHO U He-
000CHOBAHHO ITOABEPTHYTO YTOJIOBHOMY IIpecjielIoBa-
HUIO, YTOJIOBHO-TIPOLIECCYabHbII 3aKOH MPEAYCMOTPE
Croco0 BOCCTAHOBJIEHUSI HapyLIEHHBIX MpaB U CBOOO/
HEoOOCHOBAaHHO OOBMHEHHOro. TakuM cHocoOoM SIB-
JsieTcs peabwiuTanus. PeaOunvranivs Kaxmoro, He-
000CHOBAHHO IIOBEPIIIErocsl YroJOBHOMY IIpeciie-
JNOBaHUIO, SIBJIIETCS TaKOW e OpPraHMYeCKOil 4YacThlO
Ha3HAYeHUsI YTOJIOBHOTO CYIOIPOU3BOACTBA, KakK U
YroJIOBHOE TIpec/ieloBaHME BMHOBHBIX WM Ha3HauyeHUeE
WM CITpaBeUTMBOro Haka3aHud (4. 2 cT. 6 YIIK P®D).

M3 O6ykBanbHOrO comepxanus 1. 4 4. 1 ct. 24 YIIK
P® cienyer BO3MOXHOCTh peabUIMTALIMM JIUII, He3a-
KOHHO M HEOOOCHOBAHHO ITOIBEPTHYTHIX YTOJOBHOMY
MpeCIeIOBAaHUIO HE TOJIbKO MPUXKM3HEHHO, HO U TO-
CMEpPTHO.

PacnpocTtpaHeHre KOHCTUTYLMOHHOTO TIpaBa Ha
OXpaHy JOCTOMHCTBA JUYHOCTU HE TOJIBKO Ha MEePHO
KHM3HU YejioBeKa rmoarBepani KoncturynmoHHbiid Cyun
P®, ykazaB, 4To 0HO 00sI3bIBAET TOCYIAPCTBO CO3/1aBaTh
MPaBOBbIE FAPAHTUM JIJIST 3AIIUTHI YECTU U TOOPOTO UMe-
HM yMEpIIIero, COXpaHeHUs TOCTOMHOro K HEMY OTHO-
meHus [2].

* © Memepsxkosa 1O. O., 2018

Wnes BoccTraHOBJICHMS MTPaB JIMIA, HE3aKOHHO MO/ -
BEPTrHYTOT'O YTrOJIOBHOMY IpeC/eI0BaHMIO, MOSIBUIACH
KaK BOILIOIIEHHE MTOTPEOHOCTH B CITPaBEUIMBOCTH ITPU
pa3pelieHuy YIroJOBHBIX €] U OCYIICCTBICHUM Ipa-
Bocyaus [3, c. 19]. EcTecTBeHHBIM NpeACTaBIIsSIETCS OC-
BOOOIMNTH M3-TIOJ CTPaXXW HEBUHOBHOTO, BO3MECTUTh
€My TIPUYMHEHHBII HE3aKOHHBIM IIpecjieloBaHUEeM
Bpen. MHTepec rocymapcTba U 0o0IeCcTBa 3aKJII0YaETCs
HE TOJILKO B TOM, YTOOBI BAHOBHBII ITOHEC HaKa3aHue,
HO U B TOM, YTOObI HEBUHOBHBIM HE TTOCTpanal OT He-
3aKOHHOTO YTOJIOBHOTO MpeciefoBaHus. Takasi MbIC/Tb
BBICKa3bIBajaCh MHOTMMU OT€UYECTBEHHBIMM ITpOLIEC-
cyanucramu [4—6]. M. C. CrtporoBu4 oTrMmeuaj, 4To
«lIeJIb COBETCKOIO YTOJIOBHOTO Ipoliecca - YCTaHOB-
JICHUE WCTUHBI MO YroJIOBHOMY ey, YCTaHOBJICHUE
M HakKazaHWE COBEPUIMBIIETO IPECTYIUICHUS JWLA W1
orpaxjaeHrve HEeBUHOBHOTO JiMIla OT HEOOOCHOBAaHHOTO
00BMHEHMS U ocyxkneHus» [7, c. 40]. Dta uenpb pakTu-
yecku ObuTa BorwiolieHa B ¢T. 2 YIIK PCDOCP B kaue-
CTBeE 11eJT1, Ha KOTOPYIO HallpaBJieHa peaiu3alius 3a1a4d
YTOJIOBHOTO Tpoliecca. BeICTpoe U MoJIHOe pacKphIThE
MPeCTyIUIEHU I, U300 IMYeHe BUHOBHBIX 1 obecreye-
HUE PaBUJIBHOTO MIPUMEHEHUs 3aKOHA HEOOXOIUMBI C
TeM, YTOOBI, KaX/Iblii, COBEPIIMUBIINI TPECTYIJICHHE,
ObUT TIONBEPTrHYT CIpaBEIIMBOMY HaKa3aHWIO MU HU
OIMH HEBUWHOBHBIN He ObLI MPUBJIEYEH K YrOJOBHOM
OTBETCTBEHHOCTH M OCYXIeH. B Hay4yHOI1 suTepary-
pe Bce 0Oojiee IMMPOKOE paclpOCTpaHEHUE TOJydyaeT
B3IJIsIT HA YTOJIOBHBIM MPOLIECC KAaK CPEACTBO 3alUThI
00BMHSIEMOTO OT HEOOOCHOBAaHHOTO M HE3aKOHHOTO
ob6BuHeHws [8, c. 49—-56, 9; 10].

Mewepsakosa IOnus Onecosna (julia.maksimikhina@Ilegalclinic.ru), kadenpa yrojaoBHoro npasa u npoiecca, TONbSITTUH-
CKUI1 rocymapcTBeHHbIN yHUBepcuTeT, 445020, Poccuiickas ®enepanus, 1. Tonpartu, yiu. benopycckas, 14.
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Hnes peabunuranyu mojayduiia pa3BUTHe He TOJIbKO
B HAallMOHAJILHOM 3aKOHOJATEJIbCTBE, HO U B MEXIyHa-
poaHom [11, c. 1]. Tak, B cT. 5 EBporneiickoii KOHBeH-
LY ITPEAYCMOTPEHO MPABO KaXXIO0T0, KTO CTaJl XXEPTBOI
apecTa WM 3aKJII0YEHUS IOl CTPaXy B HapyILIEHHUE MO-
JIOXKEHMIA 3TOI CTaTbM, Ha KOMIIeHcauuio. MexayHa-
POIHBIN MAKT O TPAXKTAHCKUX W MOJUTUYECKUX ITpaBax
1966 . comepXUT aHAJOTUYHYI0O HOPMY O HEOOXOmu-
MOCTH TIPEOCTaBJICHUSI KOMITEHCAIIMY XepTBaM He3a-
KOHHOTO apecTa M 3aKJIOYEHMS IO CTpaxy, a Takxke
cynebHoit omnbku. B nmportokone Ne 7 k EBponeiickoii
KOHBEHIIMY MPEAYCMOTPEHO MPaBO Ha KOMIICHCALIUIO
B CJIyyae, €CJId JIMIIO TIOHECI0 HaKa3aHue B pe3ysibTare
HE3aKOHHOTI'O OCYXKICHMUSI.

Konctutynuss P® 3akperuisieT mpaBo KaxIoro Ha
BO3MEIICHUE TOCYIapCTBOM Bpena, IPUIMHEHHOTO He-
3aKOHHBIMU IEUCTBUSAMU (MU Oe3IeiiCTBMEM) OPraHOB
roCyIapCTBEHHOMN BJACTU WJIM WX IOKHOCTHBIX JIMI]
(cT. 53). OTu noaoxeHus ct. 53 KOHCTUTYLIUU AeTalu-
3upoBaHsl B cT. 1069, 1070 T'K P®.

Peabunurainus Kak WMHCTUTYT YTrOJOBHO-IIPOIEC-
CyaJIbHOTO IIpaBa BIIEPBBbIC TOJYyYMJIa HOPMATMBHOE
oopmiienue B 1. 18 YIIK P®.

CaMm TepMuH «peabwiuTalus» (OT JaTUHCKOTO
rehabilitatio — BoccTaHOBJIEHHUE) O3HAYAET BOCCTAHOB-
JleHue B rpaBax [12, c. 516]. B coBpeMeHHBIX CJIOBapsix
PYCCKOTO sI3bIKa COiepXKaTcsl CJICAYIOIINe ONpeaeIeHs
peabwintanuu: «BoccTaHoBIeHME 4YecTH, peryTalvu
HeNpaBWIbHO OOBMHEHHOTO WJIM ONOPOYECHHOTO JIMIIA,
BOCCTaHOBJIEHUE (IO Cyay WIM B aAMUHUCTPAaTUBHOM
MOpsIIKE) B MPEXHUX TpaBax» Win «BoccTaHOBIeHUE
J00pOTO MMEHM, peIyTallMy HEeNpaBWIbLHO OOBMHEH-
HOTO, OITOPOYEHHOTO JIMIIa; OTMEHA BCEX MPaBOBBIX MO-
caeactBuii» [13, c. 1051], wiu «peabuauTUpPOBaTh - BOC-
CTaHAaBJMBATh IPEXHIOW HE3aIllATHAHHYIO pEITyTallkio
(unu B mpexxHUX mpaBax)» [14, c. 598].

3akoHOJATeJIbHOE ONpee/ieHre peaduIuTaluu 10
BBeneHus B neiicteue YIIK P® orcyrcrBoBaio, Beiea-
CTBHE YETO0 €MMHOTO MOAX0a K €€ TOHUMAHUIO B TEOPUU
U Ha MpaKkTUKe BbIpaboTaHo He ObL10. OnpeneneHue pe-
abunutaiuy B OCHOBaX YrOJIOBHOTO CYAOIPOU3BOICTBA
CCCP u YIIK PC®CP 1960 1. oTcyTcTBOBaIO, TEM HE
MeHee TePMUH «peaOMINTAlsI» B TEKCTe 3aKOHA yIIO-
Tpebnsicsa aBaxnabl. Tak, B ¢T. 5 OCHOB YrOJOBHOIO
cynomnpousBoactBa 1 cT.5 YIIK PC®CP yka3biBajioch
Ha HEBO3MOXHOCTb ITpeKpallleHWs] YTOJIOBHOTO jejia
MPU HEOOXOAUMOCTH peadbunuTauuu ymepuiero. Ctarbst
385 YIIK PCDCP pomyckaia BO3MOXHOCTh BO30OHO-
BUTb ITPOM3BOJICTBO 10 YTOJIOBHOMY €]y B OTHOLIEHUU
YMEPIIEro OCYXICHHOTO 10 BHOBb OTKPBIBIIMUMCS 00-
CTOSITEJILCTBAM B LIEJISIX ero peadwiuranyu. [1pu atom
3HAYCHUE TePMMHA «peaduInTaIUsI» B 3aKOHE He pa3b-
SICHSLJIOCD.

B Hay4yHOIi uTepaType BOIPOC O MOHSATUU peadu-
JINTALIMKU BCE elle SIBJIIeTCS TUCKYCCUOHHBIM. YUYEHBI-
MM BBICKa3bIBAIOTCS Pa3IMYHbIe MHEHUSI OTHOCUTEILHO
peadbWIMTaIMY KaK MHCTUTYTA YTOJOBHO-ITPOIIECCYalb-
Horo mpaBa. KaXnblii CTpeMUTCST TIOAYEPKHYTh TY WA
WHYIO YepTy, KOTopash Hambojee TOYHO BBbIpaXkaeT ero

cymHOCcTh. CyIIECTBYIOIME TOYKM 3PEHUST Ha TOHSI-
THE peadbUIUTALMM MOXKHO Pa3NeIuTh Ha TPU TPYIIIIHL:
1) peabuiuTauusi OTOXAECTBIISIETCS ¢ (haKTOM OMpaBaa-
HMSI JIMIAa WK TIpeKpalleHusl aejia o peaduIuTHpyIO-
IIMM OCHOBaHUSM [6, c. 13]; 2) peabuuTaus 3aKIio-
YyaeTcs B peaau3alid Mep 10 BOCCTAHOBJICHUIO MpaB 1
MHTEPECOB JIUII, HE3aKOHHO MOJIBEPTHYTHIX YTOJIOBHOMY
npecaenoBaHuto [15, c. 48]; 3) peabunuTalius BKIOYaeT
B ce0s1 1 oIpaBiaHue, ¥ MPOoLeIypy BOCCTAHOBJICHUS B
MpaBax ¥ Bo3MelleHusT Bpeaa [16, c. 16; 17, c. 23—-24].

CortacHO IepBOi TOUKE 3peHMsI, peadbuaInuTalus 3a-
KJIIOYAETCsI TOJIBKO B OTIPaBIAaHMU, T. €. IOCTAHOBJIEHUM
OIpaBAaTeIbHOTO MPUTOBOpa WJIM MpPEeKpallleHusl yro-
JIOBHOTO JIeJIa 0 peadWIMTUPYIOIIMM OCHOBAaHMSIM Oe3
obecrieueHMs1 peanm3annu 3toro peineHus. [locnen-
CTBHUSI OIpaBIaHUs B BUJIE BOCCTAHOBJIIEHUS Ha paboTe
WM BO3MEIICHUSI MMYIIECTBEHHOIO yIlliepOa BBIXOAST
3a Mpeaesbl MOHATUS peaduauTaius. DToi TOUKU 3pe-
Hug npuaepxubatotcs b. T. besnenkun, A. I. DaunsH,
T. T. Tamxues, Y. C. Kacymos u np. [6, c. 13; 17, c. 23—
24; 18, c. 15].

OpHako TIOHMMaHWe peadWwIMTalMUM Kak akra
YCTAaHOBJICHUSI HENIPUYACTHOCTHU JIMIIA K COBEPILCHUIO
MPECTYIUIeHUsI, (haKTa ero OoIrpaBIaHUs HE OTpaxaeT B
MOJTHOM Mepe CYIIIHOCTU JaHHOTO MHCTUTYTA, ITOCKOJIb-
Ky HCKJIIOYaeT IpOLEAypy BOCCTAHOBJICHUS IPYIHX,
IMIOMMMO 4Y€CTH U TOCTOMHCTBA, MpaB U CBOOOI JIMIIA,
HE3aKOHHO MJIM HEOOOCHOBAHHO IOIBEPIHYTOrO Yro-
JIOBHOMY TpECIeNIOBaHUIO, U BO3MEILECHUST IPUINHEH-
HOTO eMy Bpeqa.

Kak ykaszbiBaeT A. A. Ilomomnpuropa, NpuHITUEM B
OTHOIIICHUH JIM1IAa ONPaBAATEIbHOTO PELIEHMS TTPOIIeCcC
peabwiMTaniMu He 3aBepluaeTcs. HampoTuB, MMeHHO
3TOT MOMEHT SIBJISIETCS OTIIPABHOM TOYKOM peaduinTa-
LIMOHHOTO Tpolecca [19, c. 23].

Takoil Tomxom K TOHATUIO peaduIUTalMUd TIOM-
nepxupaercst JI. B. boiinosoit, H. B. 3uHbkeBuyeM,
A. A. Tlomonpuropoii, M. ®. TlonskoBoit u ap. [19,
c. 34; 20, c. 8; 21, c. 3]. [IpuBepxKeHLbI 3TO TOUKHU 3pe-
HMSI HACTauMBalOT Ha MOHUMaHWM peadbMIUTAalMU Kak
rpoliecca, Mpoleaypbl BOCCTAHOBJIEHUS ITPaB M BO3Me-
LIEHMS Bpena, MPUIMHEHHOTIO JIUIY HE3aKOHHBIM Yro-
JIOBHBIM TIpeciiefioBaHreM. [1polieccyanbHblii TOKYMEHT,
OIPaBIBIBAIOIIMIA JIUIIO, TIO X MHEHUIO, SIBJISIETCSI OCHO-
BaHMEM JIJIs1 3aITyCKa BOCCTAHOBUTENIBHBIX PeaOMIMTaLIM-
OHHBIX Mpolieayp. Peabunurtalius B yroJOBHOM Mpoliecce
SIBJISIETCS JIUILb MTPpOLeCCyaIbHOM (popMoOii BO3MEILIEHUST
Bpella M BOCCTAHOBJICHUSI B TpaBax.

Takoe MOHUMaHUE peabWIMTALIMK, TI0 MHEHUIO 3TUX
aBTOPOB, COOTBETCTBYET CMBICITY, 3aj10XeHHOMY B YIIK
P®. Cormacio YIIK P®, peabwiuranus ecth Ciel-
CTBHE TMPU3HAHUS JIMIIa HEBUHOBHBIM B COBEPIIECHUM
MPECTYIUICHUs, T. €. UMEHHO BOCCTAHOBJIEHHME IIpaB U
CBOOOJ JiMIla, HE3aKOHHO WJIM HEOOOCHOBAaHHO ITOJ-
BEPrHYTOT'O YTOJIOBHOMY ITpeC/IeIOBaHNIO0, U BO3MeEILIE-
Hue nmpuyrHeHHoro emy Bpena. ITyHkT 34 ct. 5 VIIK
P® omnpenenser peabMIMTAlAIO WCKIIIOYMTEIHFHO Kak
«ITOPSIZIOK BOCCTAHOBJICHUS ITpaB M CBOOOI JIMIIA, He3a-
KOHHO U HEOOOCHOBAHHO TOIBEPTHYTOIO YrOJIOBHOMY
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MpeCIeI0OBaHUIO, U BO3MEILIEHUSI TPUIMHEHHOTO €My
Bpena». Kak Buaum, o peabuauTauuu Kak odulraib-
HOM IIPU3HAHUM B yTOJOBHO-MPOLIECCYaTbHOM aKTe He-
puHOBHOCTH nlia B YITIK P® peun He umer.

B 10 e BpeMs HopMmbl aelictBytoiero YIIK B aTom
oTHoueHuu mnpotuBopeuuBbl. Eciu m. 35 cr. 5 VIIK
orpeenseT peaduIMTUPOBAHHOTO KaK JIMII0, UMEIOoIIee
MpaBO Ha BO3MeEIlEHWE Bpena, MPUIMHEHHOTO eMy B
CBSI3U C HE3aKOHHBIM M HEOOOCHOBAaHHBIM YTOJIOBHBIM
npecyief0BaHUEM, TO €CTh MOAPa3yMeBaeT, YToO peadu-
JIMTalMsl KaK OCHOBaHMe oOpallleHus JiMla 3a BoccTa-
HOBJIEHMEM MpaB yxXe cocTostach, To 4U. 1 cT. 134 YIIK
P® ycraHaBnmuBaet, 4YTO 32 ONMpaBIaHHBIM WIM JIUILIOM,
B OTHOIIIEHUM KOTOPOTO IMPEKpaIlleHO YTOJOBHOE Mpe-
cJiefioBaHNe, ITPU3HAETCs MPaBO Ha peadUIUTaLIMIO, KO-
Topas €llie MOJDKHA COCTOSITbCS M KOTOpasi MO CMBICTY
3akoHa (4. 1 cT. 133 YIIK P®) gaet npaBo Ha Bo3Melle-
HME UMYIIIECTBEHHOTO Bpe/ia, yCTpaHeHUe MOCIeICTBUI
MOpPaJIbHOTO Bpela M BOCCTAHOBJIEHHWE B TPYIOBBIX,
MEHCUOHHBIX, XXWJIMIITHBIX Y MHBIX IpaBax.

Takoit (mocnenHuit) Moaxod K MOHSITUIO peadUIu-
TallMU TIPEICTaBJISIETCSI HE COBCEM BepHBIM. M3 Hero
CJIeIyeT, YTO OMpaBAaTe/ibHOE pellleHre (IPUroBOp UIu
MOCTaHOBJICHWE O MpPEeKpallleHUU YTOJOBHOIO Ipecie-
JIOBaHUs) caMO 1O cebe He SIBJISIETCS CBUIIETEIbCTBOM
peabduIuTalluu, CoAepXXaHe peabiuTauru, Kak OTMe-
yaetT JI. B. TaTbIHUH, COCTaBJSIIOT TOJIBKO «KOMITEHCA-
LIMOHHBIE TTPOLIEYPhI, OCYIIECTBIsSIEMble HA OCHOBAaHUM
yKa3aHHOTro peleHus» [22, ¢. 25]. Ho a0, 3a KOTOpbIM
MPU3HAHO TIPaBO Ha BOCCTAHOBMTEJbHBIE MPOLEIYDHI,
He 00513aHO 00palaThcs 3a peajbHbIM BO3MElLIEHUEM
MPUYMHEHHOTO Bpeaa, 0COOEHHO, eC/IM MTPUYMHEHHBII
Bpe SIBJISIETCSI MCKIIIOYUTEIBHO MopanbHbIM. Ilpu Ta-
KOM TIOJIXOJIe K MOHSITUIO peadWIMTALIMY JINIIO, C KOTO-
pOro B TOIl WM MHOW (hOpMe CHSTHI HE3aKOHHbIE 00-
BUHEHMSI, HE SBJISIETCSI peabMJIMTUPOBAHHBIM, YTO HeE
COOTBETCTBYET TOUHOMY CMBICITY 3TOTO ITOHSITHSI.

M3znoxeHHoe MO3BOJISIET NMPU3HATh Haubosee 000-
CHOBAHHOM TOYKY 3pEHMSI TeX aBTOPOB, KOTOPHIE pac-
CMaTpUBalOT peabWIMTALIMIO U KaK (akT BbIHECEHUS
peabuautupylomero (T. €. ONpaBAbIBAIOLIEIO) pelle-
HMSI, U KaK IPaBOBbIC IMOCIEACTBUS TaKOTO PEIICHUsI,
MpOLEAYyPY BOCCTAHOBJEHMS B IpaBax M BO3MEIICHUS
Bpela, MPUYMHEHHOTO HE3aKOHHBIM M HEOOOCHOBaH-
HBIM YTOJIOBHBIM MpecjienoBaHueM. Takas TO3UIUs
nonaepxuBaercd A. I1. Tynsgesim, M. U. ITacTyxoBbIM,
JI. A. Ilpoxynunoii, H. A. Xy3unoii, H. 4. Ilwio u np.
[16, c. 36—37; 23, c. 12].

TakuM o6Gpa3oM, NPUXOOUM K BBIBOLY: TEPMUH
«peabwinTanusi» B YrOJOBHOM IIpOLleCCE HMMEeT JABa
3HaueHwus. [Ipexae Bcero, oH O3HaYaeT «IpU3HAHUE B
YTOJIOBHO-TIPOLIECCYaJIbHOM aKTe€ HEBMHOBHOCTH JIULIA,
HE3aKOHHO Y HEOOOCHOBAHHO IMOABEPTHYTOrO YTOJIOB-
HOMY IpeciieIOBAaHUIO U/WIM HakazaHuio» [23, c. 13].
OnpaBnarefibHOE pellleHue (IPUroBOp, ITOCTAHOBJIE-
HME, OMpeIe/IeHNe) MOXHO CUMTATh peabuavTauueil B
MaTepUaJbHOM, TO €CTh YTOJIOBHO-IIPABOBOM CMBbIC/IE —
OOBMHEHHOE B COBEPILIEHUM MPECTYIICHUS IO MPHU-
3HAETCS He HApYIIMBIIIMM YTOJIOBHBIN 3aK0oH. OTciona u

BBITEKAET MOCJIeAYIOIee BOCCTAHOBIEHNE HapyIIEHHbIX
MpaB peabUIUTUPOBAHHOIO — JIMIIO, HEe HapylIMBIIee
3aKOH, HE MOXET U He TOJKHO HECTU HUKAKUX TOCIIe/-
CTBUIi, C KOTOPBIMU 3TOT 3aKOH CBSI3bIBaeT (DaKT €ro
HapyueHusl. VIMeHHO TMO3TOMY akT O peabuIuTaluu
paccMaTpuBaeTCcsl HOpMaMM YTOJIOBHO-ITPOIECCYaTbHO-
ro TpaBa Kak OCHOBaHME BO3MEILEHUS peaduIUTUPO-
BaHHOMY MMYIIECTBEHHOT'O, MOPAJIbHOTO Bpela M MHBIX
MPUYMHEHHBIX YOBITKOB. B 3TOM CMBICIIE MBI MOXET
TOBOPUTH O peabMJIMTALIMK KaK MPOLeCCyaTbHOM IMOHS-
THH, TO €CTh KaK O IMpoleaype (mpoliecce) odpamieHus
32 BOCCTAHOBJIEGHMEM HApYIIIEHHOTO CTaTyca.

PaccmorpeHHOe pasnvune B NMOHMMaHUM TEPMUHA
«peabuauTanus» UMeeT I Hac He TOJbKO TEOpPETH-
yeckoe 3HaueHue. [IpaBo Ha peabUAUTALMIO TapaHTU-
pyeTcsl 3aKOHOM JIIOOBIM JIMIIaM, MepedeHb KOTOPBIX
cogepxurcd B 4. 2 ¢T. 133 YVIIK P®, ogHako B citydae
CMepTH IoAo3peBaeMoro (0OBUHSIEMOIO) BOCCTAHOB-
JIEHUWE TIpaB 1 BO3MeEIIeHUs Bpena, MPUYMHEHHOTO He-
3aKOHHBIM YTOJIOBHBIM IpecIeIOBaHUEM, MOXET OKa-
3aThCsl HEBOBMOXHBIM. B CBsI3M ¢ 3TUM mpeacTaBiseTcs
Ba>KHBIM OTBETUTb Ha BOIIPOC O TOM, B KAKOM 3HAYEHUU
TepMHUH <«peadMInTalus» yroTpebnsiercs B 1. 4 4. 1
cT. 24 VIIK PO.

OTtBeyast Ha 3TO BOIIPOC, IIPUBEAEM B KayeCTBE ap-
rymeHnta 3akoH P® ot 18 okrsa6ps 1991 & Ne 1761-1
«O peabWIMTALIMU XEPTB MOJIMTUYECKUX PEIIPECCUIi»,
OOJIBIIIMHCTBO KOTOPBIX ObUIO PACCTPENISIHO WU YMEpP-
JIO 1O MHBIM MPUYMHAM K MOMEHTY NPUHSATHUS 3aKOHA.
ConepkaHue 3TOro 3aKOHa OJHO3HAYHO TOBOPUT O pa3-
JEIbHOM MCIIOJB30BAaHUM TMOHSITUI «peaOUIUTaLIs»
U «BO3MeENICHUE Bpeaa», «BOCCTAHOBJIEHUE TpaB». Pe-
abuIMTaIMs 10 CMBICIIy 3TOrO 3aKOHA O3HayaeT IpH-
3HaHMe (hakTa MIPUMEHEHUs K JIMIY HeOOOCHOBaHHBIX
penpeccuii. [Ipu 3TOM peabUINTUPOBAHHBIE JMLIA UME-
JOT TIPaBO Ha BOCCTAHOBJIEHME B YTpayeHHBIX IpaBax,
COLIMAJIbHYIO MOIEPKKY M KOMIIEHCALIMOHHBIE BBITLIA-
Thl (cT. 12). B yacTHOCTM, MpU3HaETCS MpPaBoO peaduIn-
THUPOBAHHBIX JINI, YTPATUBIINUX KUJIbIC TTOMEIICHUST B
CBSI3U C PEMPECCUsIMU, BO3BPAILATHCS JIJIsT TPOXUBAHUS
B T€ MECTHOCTU W HaceJeHHbIE TYHKTHI, TIe OHU IPO-
KUBAJIA 10 TIPUMEHEHUST K HUM penipeccuii. B ciyuae
BO3BpAILEHUST Ha ITPeXHee MECTO XKUTEJIbCTBA pPeaduIv-
TUPOBAaHHBIC JINIIA M WIEHBI MX CEMEi TPUHUMAIOTCST Ha
yUYeT U 00€CIeUYnBaIOTCS XXUIBIMU TTOMEIICHUSIMU B TO-
psIKe, IPEAYCMOTPEHHOM 3aKOHOIATEIBCTBOM CYOBeK-
ToB Poccuiickoit @eaepanum (ct. 13).

IIpencraBisieTcs OYEBUIHBIM, YTO MOHSATHE «pea-
OMIMTUPOBAHHOE JIULIO» 3I€Ch UMEET MHOM CMBICIT, YeM
TOT, YTO BeITeKaeT u3 1. 36 cT. 5 YIIK, roe peabuautupo-
BaHHBIM Ha3BaHO «JIUII0, UMeEIOIIIee MPAaBO Ha BO3MeEIIIe-
HME Bpenar, Kak OyATo MMEHHO IpHU3HaHKME 3TOro IpaBa
CTaBUT 4YeJIOBEKa B IOJIOXEHHUE PeabWIMTUPOBAHHOTO,
a He HaobopoT. Mcnosib3oBaHueE MpaBa Ha BO3MEILEHUE
yiiep0a He SBJseTCs 00s13aTeIbHbIM ITPU3HAKOM peadu -
JINTALIK, OHO JIMIIIh 3JIEMEHT MpaBa Ha peaduIuTalnio
[24, c. 14—21], paccmaTpuBaeMylo B MpoLECCyalbHOM
CMBICJIE 3TOro TepMUHA. PeabunutupoBaHHOE JIUIIO HE
00513aHO OoOpaniaThCs 32 BO3MEIICHUEM MPUYMHEHHOTO
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BpeJa, C MOMEHTa peabuuTallMd OHO aBTOMAaTUYECKU
HaJeseTCs TaKUM MPaBOM.

ITonBoass utoru, Mbl OIpeAesisieM peaduIUTaIUIo
Kak IpHU3HAaHWE B YTOJIOBHO-MPOLIECCYaTbHOM aKTe
(TIocTaHOBIEHUHM, OIpeaeSeHUu, IpUroBope) Gakra
HEBMHOBHOCTH JIUIIA B UTHKPUMUHUPYEMOM eMY JACSTHUUN
U BJieKyllee 32 co00li MpaBO Ha BOCCTAaHOBJIEHUE Hapy-
IIEHHOIO CTaTyca W BO3MEIleHWE MPUUYMHEHHOTO yro-
JIOBHBIM IpeciefloBaHUEM Bpena.

ITpu Takoil TpaKTOBKE 3TOTO MOHSITHUS O peabuiuTa-
LIMY YMEPILIEro MOXXHO TOBOPUTH KaK 00 ouliMaibHOM
MPU3HAHUU €r0 HENMPUYACTHBIM K COBEpILIEHUIO Mpe-
CTYIUIEHUsI, HE3aKOHHO U HEOOOCHOBAHHO IOIBEPTHY-
THIM YTOJIOBHOMY MpecienoBaHuio. [IpaBoBbIM ke 1o-
CJIEACTBYEM peadbWIMTALlUU SIBJISIETCSI BOSHUKHOBEHUE Y
DPOACTBEHHUKOB YMEPIIIETO UM UHBIX 3aMHTEPECOBaH-
HBIX JIMI[ MpaBa Ha OOpallleHue 3a BOCCTAaHOBJEHUEM
JOOPOro UMEeHU U J00poii maMsITU 00 yMepIleM, a TaK-
Xe MpaBa Ha obpallleHue 32 BO3MEILEHUEM Bpea.

Tak, A. A. OpioBa yKa3bIBaeT, UTO, «[IPUHSIB pellie-
HME O HEBUHOBHOCTY YMEPIIETO JIM1Ia B UHKPUMUHUDY-
€MOM JIeSTHUU, UCKITIOUUB BCE OOBMHEHUS U TEM CaMbIM
peadUIUTUPOBAB €70, KOMIIETEHTHBII OpraH WU J0JIK-
HOCTHOE JIMIIO MOIYT KOHCTaTUpOBaTb B IPUIOBOPE,
MOCTaHOBJICHW U, OINpeACJIeHUU TOT (hakT, UTO €ro pea-
OunuTalus BeYeT MpaBoO Ha BO3MElIEeHUE Bpeda. DTo
MpaBO MEPEXOIUT K MPEAYCMOTPEHHBIM B 3aKOHE Ipe-
eMHUKaM ymepiiero» [25, c. 101].

TakuM oO6pa3zoM, cMepTh IMOA03peBAEMOTO (OOBUHSIEMO-
T0) He MPEMSATCTBYET MPU3HAHUIO JIMIIA PEadMIUTUPOBAH-
HbIM. MOMEHT MPUHSITUS MPOLIECCYaTbHOIO aKTa, B KOTO-
POM YCTaHABJIMBAETCSI HEBUHOBHOCTh YMEPIIETO, SIBIISIETCS
¥ MOMEHTOM €ro peabwiuTaivu. [1paBoBbie Xe Iocien-
CTBMSI TaKOTO TPU3HAHUSI YMEPIIMM Pealr30BaHbl ObITh
He MoryT. OTHaKo B UX peaM3aliii MOTYT UMETh MHTepec
WHbIE JIMIA: OMM3KWE POACTBEHHUKU W POICTBEHHMKU
yMepILIero, uHble OmM3Kue eMy Juiia. M yroioBHo-npoiiec-
CYaJIbHBIN 3aKOH TaKyl0 BO3MOXHOCTb MM MPENOCTaBIISIET.
B cootBetcTBUM co cT. 134 YIIK P® npu oTcyrcTBUM CBe-
JEHUI O MECTe XXUTeIbCTBA HACJCIHUKOB, OJM3KUX POI-
CTBEHHUKOB, POICTBEHHUKOB WX WKAMBEHLIEB YMEPIIETO
PEadWIUTUPOBAHHOTO WM3BELIEHUE C Pa3bsiCHEHUEM IO-
psiiKa BO3MEIEHUS Bpe/ia, CBI3aHHOIO C YTOJIOBHBIM TTpe-
CJIe[IOBaHMEM HaMpaBISIeTCs UM He MO3HEEe 5 CYTOK CO JTHS
X OOpalIeHUs] B OpraHbl JO3HAHMS, OpraHbl MpeaBapu-
TEJILHOTO CJIEJICTBUS WM B ¢y, M3 aTOrO CremyeT, yTo npu
HaJIMYMU TaKUX CBEJCHUI COOTBETCTBYIOIIECE W3BEIICHUE
HarpasJsieTcsl UM HEeTIOCPENCTBEHHO O BBIHECEHUM COOT-
BETCTBYIOIIIETO MPOLIECCYaTbHOIO aKTa, XOTs TaKylo (hopMy
MPaBOBOIO PErYJIMPOBAHUS HEJb3s1 IPU3HATh YIAYHOM.

ITputsa3aHus Ha BO3MELIEHUE Bpela MOTYT 3asiBISTh
¥ 3aKOHHBIe npenctaBurenn (4. 3 c¢T. 135 VIIK P®D),
B CJIy4yae CMepTU peabMIMTUPOBAHHOTIO JiMlIa TPeOOBaTh
BO3MEIIIEHUS Bpela BIpaBe ero HacaeJHUKM.

ITnenym BepxoBHoro Cyna P® B ITocraHoBieHuun
or 29.11.2011 Ne 17 «O mpakTuke NpUMeEHEHMs Cyaa-
MU HOpM TjiaBbl 18 YronoBHO-mpolecCyaJbHOIO KO-
nekca Poccuiickoit @enepaiuy, peraaMeHTUPYIONIUX
peadUIUTAIINIO B YTOJOBHOM CYIOIIPOM3BOICTBE» [26]

yKazaj, 4TO UCXOJs M3 MOJOXEHMIA yacTu 2 ctaTbu 134
VIIK P® nipun Hanmuuu y cyaa, MpoKypopa, cieaoBarte-
JIsl, JO3HABaTeIsl HA MOMEHT BCTYIUICHUSI B 3aKOHHYIO
CUJTY pellieHUs O TIPM3HAHUU TIpaBa Ha peadMIUTaLIMIO
CBEICHUI 0 CMEPTU PeabUINTHPOBAHHOTO U MECTE KM -
TEJTbCTBA €r0 HACJEIHUKOB, OJIM3KUX POICTBEHHUKOB,
POICTBEHHUKOB WJIM MXXAMBEHIIEB OHM OOSI3aHBbI Ha-
MPaBUTh JAHHBIM JIMIIAM M3BELICHHE C pa3bsICHEHHEM
MOPSsIIKa BO3BMEILEHMS Bpea, CBI3aHHOTO C YTOJIOBHBIM
npecienoBaHueM. Eciv cBeIeHUsI 0 MECTe XUTEIbCTBA
YKa3aHHBIX JIMI[ OTCYTCTBYIOT, U3BEIIEHUE TOJIKHO OBITH
HaIpaBJIEHO UM He MO3IHee 5 CYTOK CO AHS X obpaliie-
HUSI B OpraHbl JO3HAHWs, OPraHbl MPEIBAPUTEIHLHOTO
CJICICTBYSI, K IIPOKYPOPY WU B CYII.

ITockoNbKY YroJOBHO-MPOLECCYaTbHbI 3aKOH HE
peryavpyeT TOpSIOK HacjeIOBaHUS MMYIIECTBEHHBIX
MpaB peadMJIMTUPOBAHHOTO, TO BIIOJIHE JIOTUYHO, YTO B
JAHHOM CJIyvae JOJDKeH IMPUMEHSThCS OOIIUIA MTOPSIIOK
HacJieIOBaHUsI, YCTAHOBJIEHHBIN IPaxkIaHCKUM 3aKOHO-
JaTeJIbCTBOM.

C yyeToM TMOJIOXEHUI TIpaXkIaHCKOTO 3aKOHOMa-
TEIbCTBA M MPaBWI 00 OYEPEIHOCTU HACJEIOBaHUS C
TpeOOBaHMEM O BO3MEIICHUM Bpelda, NMPUYMHEHHOTO
yMeplleMy He3aKOHHBIM YTOJIOBHBIM MpeCIeIOBaHUEM,
MOTYT OOpaTUTBLCSI JIWIIA, SIBJISIONIMECS TepBOOYEpe-
HBIMM HacJIeAHUKaMK yMepIIeTo.

OpnHako ¢ TpeboBaHUEM O MPUHECEHUU O(UIInaIb-
HBIX U3BUHEHUI peabMIMTUPOBAaHHOMY (WJIM €TO pOIl-
CTBEHHMKaM) OT UMEHU rocyaapcTBa U MyOJuKaluu B
CMMU coobuieHuit 0 peabuUaMTallMd yMEPIIEro MOTYT
obpalarbcs 0JIM3KUe POACTBEHHUKU U POACTBEHHUKU
ymepitero (4. 4 ct. 136 YIIK P®).

CornacHo ct. 133 YIIK P®, Bpea, npuuMHEHHBIN
rpaxkIaHUHY B Pe3yJIbTaTe YyTOJOBHOIO MPeC/IeI0BaHus,
BO3MeEIIAeTCs TOCYIapCTBOM B ITOJIHOM OObeMe He3a-
BMCHMO OT BMHBI OpraHa J03HaHUsI, TO3HaBaTes, Clle-
JoBaTesisi, TpoKypopa u cyna. I[lpu 3ToM Bo3MmellieHue
Bpejia MpearnojaraeT BO3MelleHNe KaK UMYIIECTBEHHO-
ro Bpela, Tak 1 MOPaJIbHOTO.

ITon BpenoM B yroJIOBHO-TIPOLIECCYaJIbHOM CMBICIIE
MPUHSATO TMTOHUMAaTh HEraTUBHbIE UMYIIECTBEHHBIC WIIN
HEMMYIIECTBEHHbIE TTOCICACTBUSI COBEPIICHUSI TTPECTY-
IJIEHWSI UM HE3aKOHHOTO YTOJIOBHOT'O TPEC/IeI0BaHNS
[27, c. 22].

B rnage 18 YITIK P® 3akoHonarenb yka3biBaeT Ha BO3-
MOXXHOCTb BO3MEIIIEHMST UMYIIECTBEHHOTO Y MOPaJIbHO-
ro Bpena peabumtupoBaHHoMy (cT. 135, 136 YIIK P®D).

CornacHo ct. 135 YIIK P®, Bo3MeleHue peabu-
JIMTUPOBAHHOMY MMYIIECTBEHHOIO Bpela BKIIIOYAeT B
ce0s1 Bo3MelleHe: 3apaboTHOM IUIaThl, IEHCUU, TTOCO-
Ous U APYTUX CPEACTB, KOTOPBIX OH JIMIITWICS B PE3YJib-
TaTe YrojJOBHOIO MpeceloBaHUs; KOH(PUCKOBAHHOTO
WY 00pallleHHOTO B JOXOJ TOCYIapCTBa Ha OCHOBAaHUM
MPUTOBOpa WJIM PEIIeHUsT Cyla MMYIecTBa; mrpadon
U MPOLECCYATbHBIX M3IEPXKEK, B3BICKAHHBIX C HETO BO
HCMOJHEHUE TIPUTOBOPA Cya; CYMM, BBITIJIAUEHHBIX UM
3a OKa3aHMWe IPUINIECKOI TOMOIIM; MHBIX PACXOI0B.

KomMmneHcaius ke MopaJibHOTO Bpea, ¢ OMHOM CTO-
POHBI, BBIPAXXAETCs B MPUHECEHUM O(DULIMATIbHBIX U3BHU-
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HEHUI OT UMEHU rocylapcTBa 1 MyOaMKallMy CBeIEHU I
0 peadWIMTalMM JIMLIa B CPEJCTBaX MacCoOBOW MHGOP-
MalliM, C IPYroil CTOPOHBI, KOMIIEHCAIMSI MOPAJIbLHOIO
BpeJla HOCUT U MaTepUaJibHbIN XapaKTep W BbIpaxaeTcsl
B MPEIOCTaBAEHUN PEaOUIUTUPOBAHHOMY BO3MOXHO-
CTU OOpaTUTHCS B CyIl C UCKOM O BBIILIATE JEHEXKHOM
KOMIIEHCAIIMU 3a TPUUYMHEHHBI MOPaJIbHBIN Bpe.

Bornpoc BoccTaHOBIEHUS YECTH, TOCTOMHCTBA U Je-
JIOBOM penyTaluuyu peabuIuTUPOBAHHOIO PETYJIUPYETCS
m. 1 4.2 ct. 152 'K P®, xoTopas TJIaCHT, 4TO «II0 Tpe-
0OBaHMIO 3aMHTEPECOBAHHBIX JIUIL] JOMYCKAETCs 3al[1UTa
YeCTU U TOCTOMHCTBA I'pakAaHWHA U TOCJEe ero cMep-
Th». B yrosoBHO-TpolecCyalbHOM 3aKOHONATEIbCTBE
JAHHBIE MOJIOXEHUSI HAllUIM CBOE OTpaxkeHWe B 4. 3 U
4. 4 ct. 136 YIIK P®, KoTopas npemycMaTpuBaeT B CIIy-
yae CMepTHU peabIIUTUPYEMOTO 10 TPEOOBAHMIO €TI0 POl -
CTBEHHUKOB O0513aHHOCTb CyJa, MPOKypopa, caenoBaTe-
Jisl, JO3HABATENsl HAMPABIATh MMCbMEHHBIE COOOIIEHUS
O TNIPUHSTBIX PEUICHMSIX, OMPaBAbIBAIOIIMX I'paXIaHMHA
MO MECTy ero paboThl, y4yeObl WM MECTY XUTEJIbCTBa,
a ecJIM paHee CBEJEHUS O IIPUBJICYEHUH K YTOJIOBHOM OT-
BETCTBEHHOCTU YMEpPIIEro Jiviia ObLTA OMyOJMKOBaHbI
B CpeICTBaX MaccoBOi MHMOpMalMK, TO COOOLIEHUE O
peaduIMTalM JIULA JOXKHBI ObITh caesaHbl 1 B CMU.

IIpaBo Ha KOMIIEHCAIIMIO MOPAJIbHOIO Bpena B Je-
HEXXHOM BBIPaKEHUU HEPa3pbIBHO CBSI3aHO C JIMYHO-
CThl0 peabunutTupoBaHHOro. B coorBeTcTBUM cOCT. 1112
I'K PO, xoMITeHcalust MOPaJIbHOTO Bpela He BXOIWUT B
COCTaB HacJIeCTBA U HE MOXET MEePEXOJUTh B MOPSIAKE
HacnenoBaHus. [ToaTomMy B ciyyae cMepTy peabuIUuTH-
POBAHHOIO N0 pa3pelleHMs] MOJaHHOTO UM B CyI HMCKa
0 KOMIIEHCAIlM¥ MOPaJbHOTO BpeAa MPOU3BOACTBO IO
Jey TMOMJIeXKUT MpeKpallleHUWI0O Ha OCHOBaHMM ab3alia
ceapmoro ct. 220 T'TIK P®. ITnenym BepxoBHoro Cyna
P® orMevaer, 4yTO TpuCyXIeHHas1 PeaOUIUTUPOBAH-
HOMY JIUILY, HO HE TMOJYYeHHAasl UM IIPU XKU3HU JEeHEX-
Hasl KOMITEHCallMsl MOPaJIbHOTO Bpella BXOAUT B COCTaB
HacneacTsa [26]. B monosHeHue K 3ToMy BepxoBHBINM
Cyn PO moarsepant u mpaBo HAaCJAeTHUKOB CaMOCTOSI-
TeJIbHO HacTauBaTh Ha BBIIIATE KOMIIEHCALIMU B CBSI3U
C IPUYMHEHHBIM UM MODPAJIbHBIM BpPEIOM B pe3yJibTaTe
HE3aKOHHOTI'O YTOJIOBHOTO MpeCieIOoBaHUS UX OJIM3KOTr0o
DPOACTBEHHUKA.

ITonBoass uTorM paccMOTpeHuUsi BOIlpoca O peabu-
JIMTAllMM KakK 11eJI1 TTPOM3BOICTBA IO YTOJIOBHOMY JETy
B OTHOIICHUM YyMEPILEro, MPUXOAUM K BBIBOMY, YTO
noj peadwiuTalMeid B YTOJOBHOM CYAONPOM3BOJCTBE
clefyeT TMOHUMATh MPU3HAHWE B YrOJOBHO-MPOILIEC-
CyaJIbHOM aKTe cjieloBaTesisl, JOo3HaBaTesisl Wiu cyna
HEeNMpUYACTHOCTU JIMIIA, HE3aKOHHO MOIBEPTHYTOIO
YTOJIOBHOMY TMpeCIeA0BaHUIO, K COBEPUICHUIO IIpe-
CTYIUIEHUSI, BOCCTAHOBJICHWE €r0 HapylIEHHbIX MIpaB U
Bo3MellleHre Bpeaa. Peabunuranust ymepuiero sipjsieT-
Csl @IMHCTBEHHOM 11eJ1bI0 MPOU3BOJCTBA IO YTOJOBHOMY
Jie1y B OTHOIIeHUU yMepiero. [IpaBoBbIM MOCIENCTBY -
€M peaduIuTallMi YMEpIIEro SIB/ISIeTCS BOSHUKHOBEHUE
y ero OJIM3KUX POACTBEHHUKOB WU WHBIX 3aMHTEPECO-
BaHHBIX JIMII ITpaBa Ha oOpalleHue 32 BOCCTAaHOBJIEHUEM
J00pOro MMeHU U J00poi maMsiTh 00 ymepuieM M BO3-

MellleHueM Bpeaa. HacieaHuku ymepiiero noao3pena-
eMoro (0OBMHSIEMOro) UMEIOT MPaBO Ha KOMITEHCALIUIO
MMYIIECTBEHHOTO Bpela B TOM Xe 00beMe, UTO U caM
noao3peBaeMblil (OOBUHSEMBIN) MpU KU3HU. KommneH-
cals MOpajbHOTO BpelJa B BUAE MpUHECEHUS obu-
LIMAJbHBIX W3BMHEHUI peaOMIMTUPOBAHHOMY U IIy-
OJMKalMKU CBEACHUI O ero peadbuinTalui B CpeACTBax
MaccoBOif MHMOpMALUUM MOXET OCYILIECTBJSTHCS IO
TpeOOBaHUIO ero OJIM3KUX POICTBEHHUKOB U POJICTBEH-
HUKOB. IlpaBo TpeboBaHMSI KOMIEHCAIIMX MOPAJILHOIO
BpeJa B JIEHEXXHOM BbIpaXXCHUM MEPEeXOIUT K Hacea-
HUKaM YMEpUIEro TOJbKO MpHU YCIOBUM, YTO peIleHUE
0 TaKOi KOMIIEHCAIMU ObLTO MPUHSTO MPU XU3HU pe-
abuiuTupoBaHHOro. HacienHuku ymepiiero MoryT 3a-
SIBUTh CAaMOCTOSITEIbHOE TpeOOBaHUE O KOMIIEHCAIIMU
MOpPaJIbHOTO BpeJa, MPUUYMHEHHOIO UM CaMUM.
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REHABILITATION AS THE PURPOSE OF PRODUCTION ON THE CRIMINAL CASE AGAINST THE DEAD

The article deals with rehabilitation as the purpose of criminal case after the death of

the suspect (accused). The relevance of the study is determined by the need to protect the
honor and good name of the deceased, to preserve a worthy relationship to it. Rehabilitation
is considered by the author as one of the ways of such protection, in connection with which
it is the sole purpose of the proceedings in the criminal case against the deceased. The topic
is revealed through the analysis of the content of rehabilitation institute. The author comes
to the conclusion that for a deceased, rehabilitation consists in recognizing him as innocent
of the commission of a crime, by adopting an appropriate criminal procedural act (verdict,
resolution, determination). The legal consequence of such recognition is the emergence of
close relatives of the deceased or other interested persons of the right to seek the restoration
of a good name and a good memory of the deceased, as well as the right to seek redress for
harm caused by unlawful and unreasonable criminal prosecution of the deceased.
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CTPYKTYPA IOTOBOPHBIX CBA3EN ITPU YITPABJIEHU MHOTOKBAPTUPHBIM JIOMOM TCXK

NN CIIEHIUAJIN3NPOBAHHBIM KOOITEPATUBOM

ABTOp, npuberas x npennoxeHHoit O. C. Modde knaccudukauuy CTpyKTyphl 10-
TOBOPHBIX CBSI3€1 110 KPUTEPUIO COBIANEHUS UM HECOBIAAEHUS TOTOBOPHBIX U MCTTIO -
HSIOIIMX 3BeHBEB Ha IIPOCTYIO U CIIOXKHYIO, aHAJTU3UPYET B CTaThe BApHAHTHI (OPMUPO-
BaHUSI CTPYKTYPbl JOTOBOPHBIX CBSI3€i B OTHOLLEHMSIX, CKJIAAbIBAIOLIUXCS B Mpoliecce
yIpaBJeHUsT MHOTOKBAPTUPHBIM JOMOM TOBapUILIECTBOM COOCTBEHHUKOB XKWUJIbSl WU
CIIeIIMATN3UPOBAHHBIM KOOTIEPAaTUBOM. ABTOP MPOBOIUT I epeHIINAINIO TAKIX Ba-
PUAHTOB B 3aBUCUMOCTH OT TOTO, OCYIIICCTBIISIETCS JIM YIIpaBJICHNE YKa3aHHBIMU CyOb-
eKTaMU HaIpsIMYIO VI IyTeM 3aKJII0YeHHs 10roBopa ypaBJeHUsI MHOTOKBAPTUPHBIM
JIOMOM C yIpaBJisifollieii opraHu3auueii. JlemaeTcs BbIBOI, YTO MPH YIIPaBAEHUU MHOTO-
KBapTUpHBEIM gomMoM TCXK miam crienmaan3upoBaHHBIM KOOIIEPAaTMBOM MMEET MECTO
OBITh MHOTOYPOBHEBAsI CMCTEMa YIIPaBJICHUS, IUISI KOTOPOM XapaKTepHO ITOCTPOCHMUE
CJIOKHOI CTPYKTYpbl JOTOBOPHBIX CBsA3el. Takke B cTaTbe aHAIU3UPYIOTCS HEKOTOPbIE
JIOCTOMHCTBA U HEJAOCTaTKW TOrO WJIM MHOIO BapMaHTa yMNpaBjieHUs], B KPUTUUECKOM
KJII0YEC PacCMaTPUBAIOTCS HEKOTOpBIe (hOPMYITMPOBKIA HOPM IECHCTBYIOMIETO KVITHIII-

HOT'O 3aKOHOJATCJIbCTBA.

Karoueevte cao6a: MHOTOKBAPTUPHBINM JOM, CIIOCOOBI YIIPABJIEHUSI MHOTOKBAapTUP-
HBIM JIOMOM, TOBapUINECTBO COOCTBEHHUKOB XXWJIbsl, CTPYKTYPa JOTOBOPHBIX CBSI3EH.

Kak wu3BecTHO, B COOTBETCTBUU C JIE€HCTBYIOILIMM
SKUJIMIIHBIM 3aKOHOAATEIbCTBOM COOCTBEHHUKU TTOME-
LLIEHUI MOTYT M30paTh OJAUH M3 TPEX CIOCOOOB YIpaB-
JIEHUSI MHOTOKBapTUPHBIM AOMOM: HEIMOCPEICTBEHHOE
yIpaBjieHue COOCTBEHHUKAMU TMOMEIEHUI; yIpaBie-
HU€ TOBApUILECTBOM COOCTBEHHMKOB XXWJIbSI, SKUJIUIII-
HBIM KOOTIEPaTUBOM WJIM WHBIM CITCLIMAIN3UPOBAHHBIM
MOTPeOUTEIBCKUM KOOIepaTMBOM; YIIpaBJeHNEe yIIpaB-
JISIIOIIEN OpraHu3aluei.

Bce ykazaHHbIe CrTOCOOHI SIBJISIIOTCS MEXaHU3MaMU pe-
LICHUS SAMHBIX 3a1a4, epeUYNCIeHHBIX B 4. 1 cT. 161 2Ku-
JIMIIHOTo Koaekca Poccuiickoit Denmepanyu: 06eceynThb
OnaronpusiTHble U Oe30IMacHbIe YCJIOBUS TPOKUBAHUS
rpaxkaaH v HaJJIexallee CoaepKaHue o0LIero MMyIecTBa
B MHOTOKBapTUPHOM JOME, PEILUTh BOMPOCHI MOJIb30Ba-
HUS YKa3aHHBIM UMYILIECTBOM, 00€CIIeUnTh KayeCTBEHHOE
U GecriepedoitHoe TPeAOCTaBIEHUEe KOMMYHATbHBIX YCIIYT

HecmoTpsi Ha WAOEGHTUYHOCTb pellaeMbIX 3a1ad,
KaXIblii M3 CIIOCOOOB yIpaBJeHUs MOApPa3yMeBaeT
mnoj co0Oil pa3HbIf MeXaHW3M HUX pelleHus. Bbioop
KOHKPETHOTO crocoba yIpaBjieHUs TMpeaonpenessier
MPUHLUMITUATIbHBIE MOMEHTHI YIpaBJieHUs, CBOMCTBEH-
HBI€ JIMIIb JIJISI 3TOr0 KOHKPETHOIO CII0C00a: CyObeKThI
MPaBOOTHOLIEHUI MO YpaBAeHUI0 MHOTOKBAPTUPHBIM
JOMOM; TIOPSIIOK 3aKJIIOUEHMST TOTOBOPOB, OIMOCPEIy-
IOLIMX JAHHbIE OTHOLIEHMUS; OTBETCTBEHHOCTb 32 Hapy-
LLIeHUE TIPUHSITHIX Ha ce0s1 00s13aTeNbCTB U T. M. B Tom
YMCJIe KaXIblii U3 CITOCOOOB YMpaBieHWsI MHOTOKBap-
TUPHBIM JIOMOM TIpEAIoJiaraéT CBOI HE XapaKTepHYIO
JIJIS1 UHBIX CITOCOOOB CTPYKTYPY JOTOBOPHBIX CBSI3EIA.

* © Tpydanos A. B., 2018

B ropuauyeckoii JMTEpaType MOXKHO BCTPETUTh
pa3jiMyHble OMpEeACIEHUs TepPMUHA <«CTPYKTypa H0-
TOBOpHBIX cBsA3ei». Tak, JI. A. JIyHu, paccMaTpuBasi
CTPYKTYpY JOTOBOPHBIX CBSI3eil B pa3pe3e ILUIaHOBOIA
SKOHOMUKHM, YKa3bIBaJl, YTO ISl PEIIEHUST BOIIPOCa O
CTPYKTYpe NOTOBOPHBIX CBSI3EHUTPEOYeTCsl OIpenenTh,
Kakue MMEHHO KOHKPETHBIE X030praHu3alu B CUJTY
JEHCTBYIOIIETO 3aKOHOMATEIbCTBA JOJIKHBI YCTAHOBUTD
MEXIy cO00Ii TOTOBOPHYIO CBSI3b AJISI TOTO, YTOOBI ObLIO
BBINTOJIHEHO JaHHOE IaHoBoe 3agaHue [1, c. 59]. U3-
yuyasi CTPYKTYpY JOTOBOPHBIX CBSI3€il IpPU IOCTaBKE B
coBeTckuit mepuon, P. O. XanduHa ormeyana, 4to 1oj
CTPYKTYPOIl TOTOBOPHBIX CBSI3€il TOHUMAETCSI OIpee-
JIEHUE TeX XO3SIMCTBEHHBIX OpraHM3alMil (KaK Ha CTO-
pOHE TOCTaBIlMKA, TaAK U Ha CTOPOHE IMOTPEOUTEN),
MeXIy KOTOPBIMU BO MCIOJHEHME IJIaHA TOJDKEH 3a-
KJIIouaThcs J0roBop [2, ¢. 122].

Ha namr B3risin, HamboJiee akTyalabHOM SIBJISIETCSI
no3uuusa O. C. Modde [3, c. 31], cornacHo KoTopoii
onpeneieHue CTPYKTYPhl TOTOBOPHBIX CBS3€ TOJIKHO
OIMPaThCS Ha aHAJIM3 X0351ICTBEHHBIX JOTOBOPOB I10 UX
CyOBEKTHOMY COCTaBY, OTHAKO C TIEpeHECeHUEM LIEHTpa
TSDKECTM Ha BBISICHEHME BCTPEYAlONIMXCS B MPaKTHUKE
BapMaHTOB HECOBMAIEHMS JTOTOBOPHBIX M MCITOJIHSIO-
muYx 3BeHbeB. CTPYKTypa JOTOBOPHBIX CBSI3ei — MO-
HSITHUE, BbIpaXalolllee COCTaB CyOBEKTOB JIOTOBOPHOTO
00s13aTeIbCTBA M COCTaB ero ucnosHuteneid. Eciu oba
coCTaBa COBMANAlOT, YMECTHO TOBOPMTh O IIPOCTOii, a
€CJIM He COBITafaloT — O CJIOXHOM CTPYKTYpE JOTOBOP-
HbIX cBsI3eit [4, ¢. 51]. Takum ob6pa3om, 13 Kilaccuguka-

Tpyghanose Apmem Badumosuu (truff32@rambler.ru), kadeapa rpakiaHCKOTo W MpeaNIpUMHUMATENbCKOTO MpaBa, CaMapcKuii
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uuu O. C. Modde crenyet, 4To CTpyKTypa JOTOBOPHBIX
CBSI3€if MOXKET OBITh TPOCTOM WJIU CJIOKHOI.

B ropunnueckoit autepatype MOXKHO BCTPETUTD TaK-
K€ BBbIIEJICHWE B KaYeCTBE OTAEJbHOTO BHUIA (IOMUMO
MPOCTOI U CJIOXHON) MPOMEXYTOYHONU CTPYKTYPHI 10-
TOBOPHBIX CBs3eii [5, ¢. 64]. [Tonaraem, 4To OHa UMeeT
MECTO B TOM cCJlyyae, Korja CyOBbeKThl, 3aKI0varoniue
OCHOBHOW IOTOBOP, U HEMOCPEACTBEHHbIE MCIIOTHUTE-
JIM OrOBOpa YaCTUYHO COBIIAJAOT, @ YACTUYHO — HET.
Ha Hamr B3risn, npu Takux oOCTOSITEIbCTBAaX peyb BCe
K€ UAET O CJIOXHON CTPYKType NOTOBOPHBIX CBSI3EHl C
MOJIHBIM WJIM YaCTUYHBIM HECOBMAJACHUEM CYyOBEKTOB,
3aKJIIOYAIOIIUX W HETTOCPEACTBEHHO MCITOHSIOIUX J0-
TOBOD.

JI1000MBITHO, YTO HauboJIee YacTO TEPMUH «CTPYK-
Typa JOTOBOPHBIX CBSI3eil» WCIOJb3yeTcsl B padoTax
(B OCHOBHOM B y4YeOHOI JIMTepaType), MOCBSIICHHBIX
KOMMEPUYECKOMY TpaBy [6] — Isi XapaKTepUCTUKU OT-
HOIIIEHU, OMOCPeaYIOIIX TOPTOBbINA 000pOT. B 1IMBK-
JINCTUKE TaHHbIN TEPMUH UCIIOJb3YETCS, Ha Halll B3IJISL,
HeomnpaBAaHHO penko. TeM He MeHee OH BCTpevyaeTcs B
paboTax, MOCBSIIEHHBIX OMpPENeIeHHBIM JOTOBOPHBIM
OTHOLIEHUSIM (HampuMep, OCTaBKe JJIsl TOCyJapCTBEH-
HBIX 1 MyHULIMITAJbHBIX HY X [7], CTpOUTEIbHOMY TTO/I-
panay [8]), kak mpaBujo, A MOAYePKUBAHUS HATUUYUS
CJIOXHOM CTPYKTYPhI JOTOBOPHBIX CBSI3EHA.

HymaeTcsi, UMEHHO B OTHOUIEHMSIX, CKJIaJbIBalo-
LIMXCS B TPOLIECCe YIIpaBJIeHUsI MHOTOKBapTUPHBIM J10-
MOM, HauOoJjiee SIpKO BbIpaK€Hbl CJIOXHbBIE CTPYKTYpPhI
JIOTOBOPHBIX CBs3eii. B JaHHBIX OTHOILLIEHUSIX YYaCTBYET
00JIbIII0E KOJUYECTBO JIUII, 2 HATMYKME CTPOTUX MTPaBUII
cofiep>XaHus OOIIEero MMYIeCTBa B MHOTOKBAPTUPHOM
JIOMe U TIPaBWI MPENOCTaBIEHUSI KOMMYHAIbHBIX YCIYT
00YCJIOBJIMBAET HEOOXONMMOCTD 3aKJIIOUEHUS Cpa3y He-
CKOJIbKUX «I'PYMIT» I'paxk1aHCKO-MPaBOBBIX TOTOBOPOB.

IIpu BBIOOpe Takoro criocoda, Kak yMpaBjieHUE
TOBApUIIIECTBOM COOCTBEHHMKOB KWJbSI WU CIICLIM-
aJlM3UPOBaHHBIM KOOIEPAaTUBOM, B OTHOIICHUSX IO
YOPaBJACHUIO TOSIBSETCS CIELUaIbHbIii CYyObEKT —
OpUINYECKOE JIMLO, CO3JaHHOe JJIs 1iesieil obecreye-
HUs OJaronpusiTHOro MpoxuBaHUsl B aome. [Ipuuem
yIpaBjieHUe MHOTOKBAPTUPHBIM TOMOM TaKOM CyOBEKT
MOXET OCYIIECTBISATh ABYMSI BApUAaHTAMM, KOTOPBIE YC-
JIOBHO MOXHO Ha3BaTh MPSMbIM U OITIOCPEIOBAHHBIM.

IIpu mpsiMOM BapuaHTe YIpaBJCHUS MHOTOKBap-
TUPHBIM NoMoM MMeHHO TCXK wiu KoomepaTtuB He-
CYT OTBETCTBEHHOCTb 3a HaJiexalllee CcolepxKaHue
U PEMOHT MHOI'OKBapTUPHOIO AoMa, obecredyeHue
HaJu4yusl U KaYeCTBEHHOTO IPEIOCTaBICHUS KOMMY-
HaJbHBIX YCIYT. B mpoiecce peanusaiuu npsiMoro Ba-
pUaHTa YIpaBJeHUsT BO3MOXHA pa3iMyHasi CTPYKTypa
JIOTOBOPHBIX CBS3EH:

— TCX wunu xoomepaTMB CBOMMM CUJIaMU OKa3bl-
BalOT YCJIYTM IO COAEPXaHWIO OOIIEro MMYyIIecTBa,
BBITIOJIHEHUIO pabOT MO ero peMoHTy. B Takux 1ensix B
LITaTe IOPUANIECKOTO JIUIA — YIPaBICHIIA JOJKHBI CO-
CTOSITb COOTBETCTBYIOIIME CHEIUATUCThI, CIIOCOOHbBIE
obecrieyrBaTh Haljiexallee cojepxaHue njoma 6e3 npu-
BJICYEHUST KAKUX-TTMOO0 TPEThUX JIUII;

— TCX wunu KoomnepatuB MPUBJIEKAOT Ha OCHOBA-
HUU JOTOBOPOB JIUII, OCYIIECTBISIONINX COOTBETCTBYIO-
1Kre BUIBI AesiTebHOCTU. [Ipu 3TOM KOHTpareHTOM B
TaKOM CJIyvae BIOJIHE MOXET ObITh yIIpaBJIsiiollas opra-
Huzauus. OgHaKo BaXXHO MOHUMATh, YTO C YIPABIISIO-
1LIeil opraHu3aleil 3aKI04aeTcsl He TOroBOp yrpaBJie-
HUSI MHOTOKBAapTUPHBIM IOMOM, a TOTOBOP Ha OKa3aHue
yCcayr U (Wav) BBITOJHEHUE paboT MO COAECpPXaHUIO U
PEMOHTY OOIIEro UMYLIECTBA M, HECMOTPSI Ha IMOSIBJIE-
HUE B CTPYKType AOTOBOPHBIX CBSI3eil yIpaBistoulei
OpraHu3alnu, OTBETCTBEHHOCTb 3a HaJIexallee coaep-
JKaHMe o0llero umyilecTBa mpoaokaer Hectu TCXK
WJIX KOOIepaTuB.

IlepBas U3 mepevyucACHHBIX CUTYallMiA BCTpeyaeTcs
Ha MpakKTUKe KpaitHe peaKo. DTo 00yCIOBIEHO SKOHO-
MMWYECKMMU (haKTOpaMu — KakK IpaBWio, AEIIeBIe U
abdeKTUBHEe MPUBJIECYb CTOPOHHEE JUIIO TSI OKa3aHMS
OIpEAeJICHHOTO BUAA YCAYT WIM BBINIOJHEHUS OIpe-
JeJCHHBIX paboT, YeM JAepxKaTh B IIITaTé COOTBETCTBY-
IOIIMX CHEUUATIMCTOB. 3HAYMMBIM BUAMTCS W BOIPOC
OTBETCTBEHHOCTH JIUII, OKA3bIBAIOIIMX YCIYTU WU BbI-
MOJIHSAOIIMX padoThl. Tak, HeHaaIexXallee UCTIOTHEHUE
CBOMX TPYIOBBIX 00s13aHHOCTEeN padboTHUKOM TCZK Mo-
XKeT MPUBECTU K MPUYUHEHUIO CYLIECTBEHHOIro YIep-
0a, HampuMep, UMYIIECTBY OJHOIO U3 COOCTBEHHUKOB
MOMEIIEHNWSI B MHOTOKBapTUPHOM JoMe. B Takom ciy-
yae COOCTBEHHUK MOMEIIEHUS BIIPaBe B3bICKATh CYMMY
npuuyrHeHHoro yiiep6a ¢ TCXK, a B ciiyyae HapylIeHMsI
ero npaB Kak notpeoutens TCXK XayT AOMOJIHUTEIb-
HbI€ CAaHKIIUU, TpenycMOTpeHHbIe 3aKoHOM «O 3a1ure
MpaB IOTpebuTeNeit» (Hampumep, KOMIIEHCAlus MO-
pajibHOro Bpena, mrtpad 3a HEUCIOJIHEHUE TpeOOBaHU A
notpedouTensi B 10OpoBOIbLHOM mopsiake). [Ipu atom
pa3Mepbl MaTepUaIbHONH OTBETCTBEHHOCTU MPOBUHUB-
1Ierocsl pabOTHUKA OrpaHUYeHbl TpyIOBBIM KOIEKCOM
Poccuiickoii @enepaiii 10 MpPeAesoB €ro CpeaHero
MecsuHoro 3apadotka. Tem cambiM TC2K B maHHO# cu-
TyallMi HEeCEeT YOBITKU, KOTOPbIe OHO HE MOXET BO3Me-
CTUTh C BUHOBHOTO JIU1IA B ITOJITHOM O0BEME.

WMHas cutyaius ckjaabiBaeTcsl MPpU 3aKIIOUYEHUU
IrpaXIaHCKO-TIPABOBOrO JOrOBOpa Ha OKa3aHWE YCIyT
WJIX BBITIOJIHEHUE PabOT ¢ TPETHUM JIMLIOM U TPAaMOTHOM
U3JI0XKEHUM B HEM BOIPOCOB OTBETCTBEHHOCTU KOHTP-
areHTa 3a HEWCIIOJTHeHUEe WM HeHaljexaliee MCIO-
HEHUE CBOMX 0053aTeNbCTB Mo gorosopy. 3nech TCXK
BIIpaBe PACCUMTHIBATh HA BO3MEILIEHUE CYMMBbI, BbITLIA-
YEeHHOI NocTpaaaBIilieMy COOCTBEHHUKY, B TOJTHOM 00b-
€Me CO CBOEro KOHTpareHTa, AOMYCTUBILIEro HapylleHe
CBOMX IOTOBOPHBIX 00513aTEIbCTB.

ITpu npsiMmoMm BapuaHTe yrnpaiaeHuss umMmeHHOo TC2XK
WJIX KOOIepaTUB BBICTYIAIOT OT UMEHU COOCTBEHHUKOB
MOMENIEHUI MHOTOKBAapTUPHOIO JAoMa IpHU 3aKitoye-
HUU Pa3JIUYHBbIX JOTOBOPOB C PeCypcocHadXkaroluMu
OpraHu3alMsIMU, HECYT OTBETCTBEHHOCTD 33 KAYECTBEH-
HO€ MpenocTaBIeHe KOMMYHAJIbHBIX YCIYT.

ITpu onocpenoBaHHOM BapuaHTe YIpaBIeHUS MHO-
rokBapTUpHbIM JomMoM TCXK uiu KoomnepaTuB 3aKiiio-
YaloT AOTOBOP YIPaBJAECHUSI MHOTOKBAPTUPHBIM TOMOM
C ynpapJsitolei opraHu3saiueii. B aTom ciyyae uMeHHO
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yIpasJjsiioniasi OpraHu3alus HeceT OTBETCTBEHHOCTbD 3a
Haajaexaniee comepxXkaHue U PeMOHT OOIIEero MMyllie-
CTBa MHOTOKBApTUPHOTIO oMa, obecrneyeHrue HaIMIMsI
M KauyeCTBEHHOTO MPEeIOCTaBICHUS KOMMYHaJIBHBIX YC-
ayr, a TC2K uim KkoornepaTyB JUIIb OCYLIECTBISIOT KOH-
TPOJIb 32 BBIIIOJTHEHUEM YIpaBJsIONIel opraHu3aluein
00513aTeIbCTB IO TAKOMY JIOTOBODY.

HeobxonuMo OTMETUTh, YTO B KayecTBE BO3MOXXHOW
CTOPOHBI — 3aKa34YMKa IO JOTOBOPY YIPaBICHUS MHOIO-
KBapTUPHBIM JOMOM 3aKOHOAATeJb Ha3bIBaeT OpPraHbl
YIOpaBICHUsI TOBApUILECTBA COOCTBEHHUKOB KWJIbS,
SKWIMIITHOTO WJIM WHOTO  CITEIUAJM3UPOBAHHOIO  I10-
TpeOUTEIbCKOrO Koorepatua. JlaHHas (opmynupoBKa
3aKOHONATe/ s B HAydHOM JMTepaType W B Kpyrax mnpak-
TUKYIOIIMX IOPUCTOB TIOABEPraeTCsl JKECTKOW KPHUTHUKE.
Ha Hamr B3rmisim, naHHas KpUTHKA SIBsSieTCsl abCOIOTHO
cripaBemBoii. B coorBercTBrum c 11. 1 ¢T. 53 TK P®D, 1opu-
JUYECKOoe JIUI0 MPUOoOpeTaeT rpakIaHCKUE MpaBa 1 Mpu-
HUMaeT Ha ce0sl rpaXIaHCKUe O0sI3aHHOCTU 4Yepe3 CBOU
opraHbl. OU4EeBUIHO, YTO OPraHbl YIIPABJICHUS HE SIBJISIOT-
Cs CaMOCTOSITEIbHBIM CYOBEKTOM I'PaXKJAaHCKOTO IpaBa 1
BOOOIIIE HE MOTYT pacCMaTPUBAaThCs OTAEIbHO OT eIMHOMN
KOHCTPYKIIMY IOPUINYECKOTO JIMLIA, BOJIO KOTOPOIo 3TU
opraHbl yrpaBJieHUsI CO3MaHbl BbIpaxaThb. BeicTymast ot
VMEHU IOPUIUYECKOrO JIMIIA, OpraHbl YIPaBICHUS IO-
POXIAIOT NIpaBa U 00S13aHHOCTY IS CAMUX IOPUINYECKUX
Jmil. MoXHO cKa3aTbh, YTO MOCPEICTBOM CBOUX OPTraHOB
IOpUAMYECKOE JIMIIO KaK pa3 U pealu3yeT CBOIO MPaBO-
CYOBEKTHOCTh, HO CaMU OpraHbl yIpaBieHUs, OYEBUIHO,
He 00JIalaloT TPaXAaHCKON IMpPaBOCYOBbEKTHOCTHIO U HE
MOTYT BBICTYIIaTh B KQUECTBE CTOPOHBI IO TOTOBODY.

[ obaBisieT CI0XHOCTU CTPYKTYPE TOTOBOPHBIX CBSI-
3eif Mpu paccMaTpyMBaeMOM crocobe yrpaBiIeHMS pas-
JIMYHBINA TTPAaBOBOM CTAaTyC CaMMX COOCTBEHHUKOB I10-
MEIlEHUI B MHOTOKBAapTUPHOM JOME IO OTHOILIEHUIO
Kk TCXK. CorjacHo JAeiCTBYyIOILLIEMY 3aKOHOAATEIbCTRY,
yneHcTBo B TCXK gBisieTcst 1oOpoBOJIbHBIM. B cBs3M ¢
3TUM OTHOLLEHUST COOCTBEHHUKOB NomMeleHnit u TCXK
MOTYT OCHOBBIBaTbCSI Ha WICHCTBE WJIM Ha JIOTOBOpE.
DTU OTHOLIEHUSI COBEPIIEHHO Pa3JIMYHbI IO CBOEH Mpa-
BoBoli npupoje. Ilpu atom nonoxenue yieHoB TCXK u
OCTaJIbHBIX COOCTBEHHMKOB B BOIIPOCE BHECEHMSI IUIa-
TeXel Ha LIeJIM COAep>XXaHUs OOLIero MMyIlecTBa 1oMa
JOJKHO ObITh paBHBIM. 1151 uneHoB TC2K ocHOBaHMEM
ruratexxa sBiisieTcst pakt wieHcTBa B TCXK. KK P® He
npeaycMatpuBaeT 3akiaodeHue Mexay TCXK u ero uwie-
HaMU KaKUX-JIMOO NTOTOBOPOB O BHECEHUM 00s13aTeNb-
HBIX TutaTexeil. Eciu COOCTBEHHMK ITOMEIIEHUS] He
siByisieTcst yieHoM TC2K, To OH BHOCHUT IjaTy 3a XUJI0e
MOMeIIeHNE ¥ KOMMYHaJIbHbIE YCIIYTU B COOTBETCTBUU C
JIOrOBOPOM, 3aKItoueHHBIM ¢ TCK.

Heo6xoauMo OTMeTUTb, YTO NPUBEACHHBIC BBIIIE
CXEMBI JIOTOBOPHBIX CBSI3€id MOTYT YCJIOXHAThCsS. Ha-
npumep, TCZK BrnpaBe 3aKTI0OUUTH JOTOBOP MOAPSAA Ha
PEMOHT O0lIEro MMYIIECTBa OMa C YCJIOBMEM O BO3-
MOXHOCTH TIPUBJICUEHUSI K BBIITOJHEHHMIO paboT Cyo-
noApsMYnKoB. [IpuBieyeHre cyonoapsIAYMKOB B TAKOM
ciyyae elle OoJibliie YCIOXHSIET CIOXMBIIYIOCS CTPYK-
TYpY IOTOBOPHBIX CBSI3EIA.

CyliecTByeT MHEHUE O TOM, YTO YBEJIMYEHHUE U yC-
JIOXKHEHME TOTOBOPHBIX CBsI3€ii MPU YIpaBIeHUU MHO-
TOKBapTUPHBIM JIOMOM HEraTMBHO CKa3bIBaeTCsl Ha
MOPSIIKE TPEAOCTaBICHUs M OIIaThl KOMMYHAaJIbHBIX
yeayr [9, c. 21]. OgHako MOXHO BCTPETUTh U MHEHUS
0 He3(p(HEeKTUBHOCTU HEMOCPEACTBEHHOIO YIpaBJe-
HUsT (TIpM KOTOPOM, KaK TpaBUJIO, MOXHO TOBOPUTH
O MPOCTOI CTPYKTYpEe NOTOBOPHBIX CBSI3eli) B CBS3U C
OTCYTCTBUEM B 1IEIOYKE AOTOBOPHBIX CBsI3el Mpodec-
CHOHAJILHOTO y4yacTHUKa. MBI cuMTaeM, 4To JitoOoi 13
CMoco0OB yMpaBJI€HUSI MHOTOKBAPTUPHBIM JTIOMOM C
pPa3HOI CTENEHbBIO CIOXHOCTU TOTOBOPHBIX CBSI3€i MO-
XeT ObITh 9 (HEKTUBHBIM, a 3(PHEKTUBHOCTH 3aBUCUT OT
pa3IUYHbIX (PaKTOPOB — KaK OOBEKTUBHBIX (HAIIpuMep,
KOJIMYECTBO KBapTUP B KOHAOMMHUYME), TaK 1 CYOBEeK-
TUBHBIX (CTeNeHb MpodeccuoHaa3Ma YYaCTHUKOB OT-
HOIIIEHW, OTHOIIIEHUST MEXIy COOCTBEHHUKAMM TTOMe-
LIEHU MPU HEMOCPEACTBEHHOM YIIPaBJICHUH).

TakuM oGpa3oM, MpU YIpaBJICeHUM MHOTOKBapTHUP-
HbIM JoMoM TCXK unu crenuanu3MpoBaHHBIM KOOTe-
pPaTUBOM BO3HMKAeT MHOTOYpPOBHEBasl CUCTEMa yIpaB-
geHus [9, c. 20], m1s KOTOpoil XapakTepHa CIOXHas
CTPYKTypa JOTOBOPHBIX CBSI3€M, T.K. B JaHHBIX OTHOIILIE-
HUSIX y4acTBYeT HECKOJIbKO CYOBEKTOB U HAJIUYECTBYET
HECOBITaJIcHUE JOTOBOPHbBIX U MCHOJHSIIONIUX 3BEHbEB,
a caMyd OTHOIIEHUSI OIOCPEIOBaHbl 3aKJIIOUEHUEM
0OJIBIIIOr0 MacCHBa Pa3JIUYHbIX TOTOBOPOB.
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on simple and complex by criterion of concurrence of parties to the contract and
implementer, considers different variants of formation of structure of contractual
communications at managing multi-family building by homeowners association and
specialized cooperative; the author differentiates these variants depending on how
these subjects manage multi-family building — directly or by contract with managing
organization. The author concludes that process ofmanaging a multi-family building by
homeowners association and specialized cooperative has multilevel management system
and complex structure ofcontractual communications. In addition, the author analyzes
some advantages and disadvantages of different management options, in critical keys
considers some formulations of current housing legislation.
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B3AMMO/IECTBUE OPTAHOB MECTHOTI'O YITPABJIEHIS 1 CAMOYIIPABJIEHUSA

KAK ITPUHIIUIT OPTAHU3AILIMY MECTHOM BJIACTU

[TpoGseMHBIE BOIPOCH Pa3BUTHS CYIIECTBYIOIIMX IPAaBOBBIX ()OpPM camMoopra-
HU3AIlUM MYHMIIATIAJIUTETOB KaK OPraHOB CaMOYIIPaBICHUS U UX B3aMMOICHCTBUS
C OopraHaMH TOCYIAapCTBCHHOI BJIACTH B JIMIIC OPTAHOB YIPABJICHUS, B TOM YHUCJIC U
JIECTBYIOIIMX HAa HU30BOM YPOBHE, IPEICTABJISAIOT COOOM NaBHUII OOBEKT HAyYHOTO
HCCIIeNOBAaHUS YYCHBIX.

B crathe paccMaTpmBarOTCSI HAIIPaBICHUS B3aMMOICHCTBUS OPraHOB MECTHOTO
yrapaBJIeHHMSI M camoympaBieHus Pecryonmmku bemapych, aHanmm3mpyeTcs 3aKOHOIA-
TEJILCTBO B 3TOM cdepe; pasandHbie BUABI (POPM B3aMMOOTHOILIEHUI MEXIy OpraHaMu
BJIACTU B JIUIIC OPTaHOB yMpaBJieHUs, ICHCTBYIOIIMX B TOM YKciie B chepe peannsaiun
IIpaBa TpaxmaH Ha (OpMUPOBaHNE OPTaHOB BJIACTU IMTOCPEIACTBOM BBIOOPOB, M OpraHa-
MM MECTHOTO caMoympasieHus. Ha coBpemeHHOM 3T1ame pas3Butus Pecrryonuku be-
JIapyCh BCe OOJIBIIIYIO POJIb UTPAET YPOBEHD IEMOKPATUM, XapaKTEPU3YIOIIUICS CTelle-
HbIO B3aMMOJCICTBUS OPTaHOB YIIPaBJICHUSI C OpraHaMU MECTHOTO CaMOYIIPaBJIECHUS,
1 BIMSHHAE OPTaHOB MECTHOTO CaMOYIIPaBJICHMS KaK MHCTUTYTa IPaskaaHCKOIO OOIIe-
CTBa Ha IpoIiecc GOPMUPOBAHUS ITYOIMIHON BIACTH. DTO OOYCIOBICHO TEM, YTO MECT-
HOE caMOYIIpaBJIEHUE SIBJISIETCST Hanbosiee MPUOJIMKEHHBIM K HACEJIEHUIO YPOBHEM ITy-
OJIMYHOM BJIACTU U TEM CaMbIM OCYIICCTBIIICT peajn3alliio KOHCTUTYIIMOHHOTO IpaBa
Ha y4acTHe TPpaXXIaH B yIIPABICHUHN TOCYIapPCTBOM.

ITo pesynbrataM McclieOBaHUsS TpeiaracTcs rnepevyeHb OTACIbHBIX BUAOB (hOpM
B3aMMOIEUCTBUS 0003HAYCHHBIX CYOBEKTOB BJIACTHO-PACITOPSIAMTEIbHBIX OTHOIICHUI.
NznoxeHnHsie B paboTe TeOpeTUIeCKe BBIBOJBI MOTYT CTaTh OCHOBOI ISl COBEPILICH-
CTBOBaHMUS MEXaHM3Ma B3aMMOICHCTBIS OPTaHOB TOCYIAPCTBEHHO BIIACTH B JIUIIE OpP-
raHOB MECTHOTO YITpaBJICHUs ¢ OpraHaMi MECTHOT'O CaMOYIPaBJICHMS.

Karuesvie caoea: Konctutyuuss Pecnyonuku benapych, cucremMa opraHOB MECTHOM
BJIACTH, MECTHOE YIIpaBJICHUE, MECTHOE caMoyIipaBieHue, COBET IEITyTaToB, TEPPUTOPH -
albHOE OOIIECTBEHHOE CaMOYTPaBIeHUE, UCTIOTHUTEIbHBI KOMUTET, U301 paTe/IbHOE 3a-
KOHOJATENbCTBO, BEIOOPHI, CoBeT Pecrtybnuku, CoBeT nermyTaToB, U30MpaTebHOE TIpaBo.

E. H. Dcmanmoesuu*

CoanaHCUPOBaHHOMY Pa3BUTHIO aIMUHUCTPATUBHO-
TeppUTOpPUANIbHBIX enquHuLl Pecnyonmvku benapych cro-
COOCTBYET IMOCTPOEHHAS! 10 MPUHIIMITY OTHOCUTEIbHOM
JeleHTpaIM3allui CUCTEMa MECTHBIX OPraHOB BJIACTH.
IMono6HbII Moaxon B HOPMUPOBAHUM MECTHBIX OPTaHOB
BJacTU 6a3upyeTcsi Ha COYETaHUM OOIIerOCyIapCTBEH-
HBIX MHTEPECOB M MHTEPECOB HACEJICHUSI, TTPOXKUBAIOIIIe-
rO Ha ONpeAeJeHHON TePPUTOPUH, U MPEACTABIISET CO-
00l HaJIMYMe KaK OpPraHoB YIpaBlieHUsI, (hOPMUPYEMbIX
LIEHTPAJIbHOM BJIACTHIO, TAaK M OPTaHOB CAMOYITPaBJICHNS],
M30MpPacMbIX MECTHBIM HaceJIEHUEM, UTO MO3BOJISIET OCY-
LIECTBJISATh YITPaBJIeHUE COOTBETCTBYIOLIEH TepPUTOPUEiA
HCXO[ISI OMHOBPEMEHHO U3 O0IIIeroCy1apCTBEHHBIX MHTE-
PECOB U UHTEPECOB MECTHOTO 3HAUCHUSI.

HeobxoauMocTh COBMECTHOTO pa3pelieHUs] MecCT-
HBIX JIeJI, B3aMMOJOTIOJHIEMOCTh MECTHOTO YIIpaBJie-
HUSI M CAaMOYTIPABJICHUS COIEPXKAT IPUHIUTIBI OCYIIECT-
BJIEHMSI MECTHOTO YIIpaBJICHUsS M CcaMOYIIpaBJICHUs,
3aKpeIvieHHbIe B CT. 3 3aKOHAa O MECTHOM YIIpaBjeHUU
u caMmoynpasieHuu Pecriyoiuku benapych — NpuHLIMIT
€IMHCTBA U 1IEJIOCTHOCTH CUCTEMbI MECTHOTO YIIpaBJIe-
HUSI M CaMOYIIpaBJIeHUS] U TIPUHIIUIT B3aUMOICHCTBUS
OpraHOB MECTHOTO YIPAaBJIECHMS U CAaMOYIIPABICHUSI.

* © DcmanroBuy E. U., 2018

Hu opransl rocynapCTBeHHO! BJIacTW, HU OPraHbl
MECTHOI'O CaMOYTPaBJICHUS He MOTYT pelllaTh BO3HUKA-
1o1e mpobjeMbl 6€3 B3aUMOJEHCTBUS APYT C APYTOM.
Tak, B cootBeTcTBUM ¢ 1. 1 cT. 17, 4. 1 cT. 41 3aKkoHa
O MECTHOM yIpaBjieHuUW U camoyrpabieHuu, CoBer
JIETIyTaTOB M HCIOJKOM OJHOBPEMEHHO IpenCTaBIsi-
0T WHTEPEeChl COOTBETCTBYIONICH aIMUHUCTPaTUBHO-
TePPUTOPUATBHON €IMHUIBI BO B3aMMOOTHOIIEHMSIX
C APYTMMU TOCYIapCTBEHHBIMM OpraHaMu, UHBIMU Op-
raHU3alMIMUA U TpaxaaHaMH, MPOBOISIT COBMECTHYIO
paboTy MO OMpeNeeHUIO CTPATeTUU Pa3BUTUSI COOTBET-
CTByIOLLEH TeppuTopuu [1].

3akoHoAaTeNb HE pa3rpaHUYMBAET, MO KaKUM BO-
MpocaM JaHHbIE OpraHbl BIIpaBe MPENCTaBISITb UHTE-
pecbl TeppuTopuu. BMecte ¢ TeM, Mcxons U3 KoMIie-
TeHLUU, OMNpeNeJeHHON 3aKOHOAATEIbCTBOM, MOXKHO
YCTaHOBUTD, YTO MPEACTABISATh UHTEPECHl AAMUHUCTPA-
TUBHO-TEPPUTOPUATIBHON €IWHUIIBI 110 BOIPOCaM Tep-
PUTOPUAIIBHOTO ycTpoiicTBa BlpaBe COBET JAeMyTaToB,
a BBICTYIIaTh OT UMEHU JaHHOW TEPPUTOPUU BIIPABE UC-
TOJTHUTENbHbBIA KOMUTET.

Ha ocHoBaHuMM 3aKOHa O MECTHOM YIIpaBJIEeHUU U
caMoyInpaBjieHUr K koMrneTeHluu COBETOB JEeIyTaToOB

Aemanmosuu Eeeenuii Heopesuy (ehsirina@yandex.by), kadenpa Teopun U UCTOPUM TOCyaapcTBa U npasa, [oMenbeckuii
rocynapcTBeHHBIN yHUBepcuTeT nMenn dpanimmcka Ckopunbl, 246028, Pecriyoika benapycs, T. Tomens, yia. Kuposa, 119.
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OTHOCSITCSI TTIOJIHOMOYUS TI0 YTBEPXKIECHUIO IMPOTHO30B
U TMpPOrpaMM COLMAJIbHO-9KOHOMUYECKOTO pPa3BUTHS
pervoHa, perMoHaJIbHBIX MPOTpaMM M KOHLICMIUA T10
LIXPOKOMY CHEKTPY BOMPOCOB MECTHOM XU3HU (CT. 17
3akoHa). Pa3zpaboTunMkamMy AaHHBIX aKTOB BBLICTYMNalOT
WUCTOJHUTEIbHBIE KOMUTETHI, Ha HMX € BO3JIOXECHO
obecrieueHe BBITTOJIHEHUSI 3TUX MPOTPAMMHBIX TOKY-
MeHTOB (cT. 41 3akoHa).

B3anmoneiicTBre OpraHOB MECTHOTO YIIPaBJICHUS 1
caMOyIIpaBJIeHUsI TMPOCJIEeXUBAETCA IPU PeryjIrpoBa-
HUU BOIIPOCOB MPUHSATHS MECTHOTO OIOIKETa: MCIIOJI-
KOMBI COCTABJISIIOT MPOEKT OloIKeTa, MPEeACTaBISIOT
€ro Ha paccMOTpeHue B cooTBeTcTBYIoIUii CoBeT je-
IyTaTOB, KOTOPBII €ro yrBepXaaeT. MCIoaTHUTENbHBIN
KOMMUTET J0JDKEH 00eCTIeUUTh MCIIOJTHEHWE YTBEPXKICH-
HOTO Olo/KeTa U TTPEeCTaBUTh OTYET O €TI0 MCIIOTHEHWH.

CoBeT JenyTaToB B COOTBETCTBUU ¢ 3aKOHOM OIIpe-
JeJISIeT TOPSIIOK PaclopsKeHMsT KOMMYHaJIbHOW C00-
CTBEHHOCThbI0. KOHKpETHBIE AEMCTBUS IO pacIopsi-
KEHMIO KOMMYHaJIbHOM COOCTBEHHOCTBIO B paMKax
YTBEPKIEHHOTO MOPsIIKa IPUHUMAIOT MECTHBIC OPTaHbl
yIpaBJIeHUS.

Kak ucronHuTeIbHbIe KOMUTETHI U MECTHBIC MU -
HUCTpaluu, Tak 1 COBETHI ACIYyTaTOB B COOTBETCTBUU C
3aKOHOM O MECTHOM YIIpaBJICHWU M CaMOYIIpaBICHUU
HaJeJIeHbl TTPaBOMOYMEM Y4YpeXIaTh CPelICcTBa Macco-
BOii MH(bopMaluy. 3a4acTylo JaHHbIE OpraHbl BBHICTY-
MaT COYyYPEOUTENISIMUA CPENCTB MAacCOBOM MH(OpMa-
mu. K mpumepy, yupeaurensiMu raseTbl «[omenbckast
npaBaa» SIBASIOTCS [ToMenbCKUii 00JacTHOM MCIOJHU-
TeJIbHbIN KoMuTeT U ToMenbckuit obsactHoit CoBeT ae-
myTaToB [2].

BaxxHoe HampaB/ieHUe B3aMMOJEHCTBUSI — COBMECT-
Hasg uHOOpPMAllMOHHAsT M uAeojoruyeckas paboTa,
pabora c obpameHUsIMU rpaxaaH. OpraHbl MECTHOTO
VIOpaBJICHUSI U CaMOYIPABJIEHUSI TOTOBIT COBMECTHBIE
JOKYMEHTBI M oOpalleHus1, nerytatel CoBeTa BXOISIT
B cocTaB MH(MOPMAIIMOHHO-TIPONAraHAUCTCKUX TPYII
HUCMOJHUTEILHOTO KOMMTETA ISl TIPOBeaeHUsT MHGOD-
MAaIIMOHHBIX BCTPEY C TPYAOBBIMU KOJUICKTUBAMHU U
rpaxIaHaMu ¢ 1eJblo TH(POPMUPOBAHUS MX O HaIlpaB-
JIEHUSIX TOCYIapCTBEHHOU MOJUTUKUA U PabOThl MECT-
HBIX OPraHOB BJIACTHU. [IOJKHOCTHBIE JIMIA MCIIOJIKOMA
M MECTHOI aIMUHUCTPALIMKA MOTYT IIPUCYTCTBOBATH IIPU
npueme neryratamyu CoBeTa rpaxaaH B KaueCTBE KOH-
CYJIBTAHTOB 10 TeM WJIM MHBIM BOTIpOCaM, 1 HA000pOT —
nernytaThl CoBeTa BIIpaBe MPUCYTCTBOBAThH MIPU IIpUeMe
npejaceaaTeeM UCIOJKOMA TpaXkaaH U MpelcTaBUTeNei
IOPUINIECKUX JIUILI.

3aKOHOATeJIbCTBOM TaKXe MPETyCMOTPEHBI CITydYau,
B KOTOPBIX MOTYT ITPOBOIUTHCS COBMECTHBIE 3aceaaHust
U TIPUHUMAThCSI COBMECTHBIE PEIICHUs WCIIOJTHUTEb-
Horo komuteta u CoBeTa nenyratoB. B coorBeTcTBUM
co cr. 100 WzdbuparenbHoro komekca PecnyOnuku
Benapych, mpaBo BBIABMKEHMS KaHIUAATOB B 4Jie-
Hbel CoBeTa PecnyOnuku MpUHAIICKWUT MPE3UTAyMaM
MecTHbIX COBETOB JETyTaTOB 0A30BOTr0 YPOBHS U COOT-
BETCTBYIOIIUM MCIIOJIHUTETbHBIM KOMUTETaM — paliOH-
HBIM, TOPOJICKMM (FOPOIOB OOJACTHOTO MOAYMHEHUS),

a B ropoge MuHcke — npe3uauymy MMUHCKOIO ropoj-
ckoro CogBeta enyTatoB U MUHCKOMY TOPOJICKOMY UC-
MOJIHUTEILHOMY KOMMUTETY. PellleHMe O BbIIABUKEHUU
Juua kaHauaaToM B wieHbl CoBera PecryOonuku mom-
MuchiBaeTcs MpeacenareasmMu mectHoro Coera nermny-
TaTOB U COOTBETCTBYIOILETO UCTIOJHUTEILHOIO KOMUTE -
ta. Ctatbst 102 U3buparenbHoro konekca Pecryonuku
benapych npegycMaTpuBaeT COBMECTHOE MPUHSATHE Ha
COBMECTHOM 3acelaHuu pelieHus npeduauyma Cosera
JIETYTaTOB U COOTBETCTBYIOIIETO UCIIOJKOMA IO CO3bIBY
3acelaHus AeNyTaTOB MeCTHhIX COBETOB eMyTaToOB Oa-
30BOI'0 YPOBHS 00J1aCcTH, AeIyTaToB MUHCKOTO ropoj-
ckoro CoBera nenyratoB o BbiOopam wieHOB CoBera
Pecnyonuku [3]. TMopsimok mpoBeaeHUsI COBMECTHOI'O
3acelaHUs U MMPUHSTUSA pellieHus], popMa roa0CcoBaHMS
HU B M30MpaTeibHOM KOJEKCE, HU B MHBIX aKTax 3aK0-
HOJATEeIbCTBA HE YKa3aHBbI.

Ilo MHeHMIO psinma uccienoBareieli, UHCTUTYT CO-
BMECTHOIO 3acenaHus npesunuyma CoBeTa JEIyTaToB
U WCMOJIKOMAa, a TakXXe MPUHSITHE UMM COBMECTHOIO
pellleHus] AO0CTaTOYyHO yHukajeH. CoBeT JenmyTaToB,
ero Ilpe3uanym SIBASIIOTCS MPEACTABUTEIbHBIMU KOJ-
JIeTUaJIbHbIMU OpraHaMy MECTHOTO CaMOYIpaBJeHUs,
a HCMOJIKOM — OpraHoM yrpasieHus. CieqoBaTenbHO,
JaHHble OpraHbl He MOTYT IMPUHUMAaTb COBMECTHBIC
pelieHus. BMecte ¢ TeM Takas cuTyalusi OObSICHSIET-
Ccsl MPUHLUIIOM B3aMMOJENCTBUS OPraHOB MECTHOTO
yOpaBieHUsSI W CaMOYIpaBJeHMSI, HEOOXOAMMOCThIO
BBIIBUKEeHUST TipenctaButeneit B CoBeT Pecny0auku
10 TEPPUTOPUATIBHOMY TMPEACTaBUTEILCTBRY (1. 2 CT. 91
Konctutyuuu Pecnyoauku benapych) ¢ yueTom MHe-
HUSI OPTaHOB yIIpaBJeHUSI U caMoyIipaBieHus [4].

OpraHbl TEpPUTOPUATBHOTO OOIIECTBEHHOIO caMo-
yIpaBJeHUS TAKXKe YYaCTBYIOT B OCYILIECTBICHUM TTPUH -
1IMI1a B3aMMOJEHCTBUSI OPTaHOB MECTHOI'O YIIpaBJICHMS
U camoyrpabjieHus. Hapsiny ¢ ocylecTBieHUeM MHBIX
3a/1a4y, OpraHbl TEPPUTOPUATIBHOTO OOIIECTBEHHOIO ca-
MOYTpPaBJIEHMST 0Ka3bIBaIOT IMOMOILb UCTIOJHUTEIbHBIM
U pacIOpSIAUTETbHBIM OpraHaM B paboTe ¢ rpaK1aHaMu.
Takoe TecHOe B3aMMOAEHCTBHE UCIOJHUTEIbHBIX KO-
MUTETOB, MECTHBIX aJfMUHMUCTpALIM U OpraHoB O0llIe-
CTBEHHOTO CaMOYTMPaBJICHUS CITIOCOOCTBYET pealu3aliuu
MpaB, CBOOOA M 3aKOHHBIX WHTEPECOB Ipax/aH, yyeTy
MHEHMSI MECTHOTO HaceJIeHUsI IPU NMPUHSITUU peLIeHU
MECTHBIMU OpraHaMM.

BaxHbiMu coctaBnstomiuMu padotsl CoBeta nemy-
TaTOB U MCITOJIHUTEJLHOTO KOMUTETa SIBJISIOTCS 3ace-
nanus. Pemnenuss CoBeToB nenyTaToOB MPUHUMAIOTCS Ha
CecCUsIX U SIBJISIIOTCSI 00s13aTeIbHBIMU TSI UCTIOJTHEHMST
Ha TEPPUTOPUU COOTBETCTBYIOLIEH aAMUHUCTPATUBHO-
TeppUTOPUATIBLHOM enuHUIBI. B cooTBeTCTBUU CO CT. 12
3akoHa O MECTHOM YIpaBJI€HUM M CaMOYMNpaBICHUU
ceccun CoBeTa AENMyTaTOB CO3bIBAIOTCS U MPOBOISTCS
B COOTBETCTBMHU C periameHToM CoBeTa npeacenareaeM
Cogera, a B cjlyyae ero OTCyTCTBUSI WJIM IO €ro rnopyye-
HUIO — ero 3aMecturesieM. Ceccusi CO3bIBaeTCs Mpe3u-
nuymoM CoBeta wiM npeacenareaeM CoBera o MHULIM -
aTUBE HE MEHEee YeM OJTHOM TPeTH OT Yucia U30paHHbIX
nenyratroB CoBeTra, Ipeaceaaresis COOTBETCTBYIOLIE-
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ro MCIOJIKOMa, a TakXe I0 MHULIMATHBE HE MeHee
10 mpoLeHTOB IpaxaaH, obJagaolIuX U30UpaTeTbHbIM
MPaBOM U ITPOKMBAIOIIMX HA COOTBETCTBYIOIIEH TeppH-
Topuu; 1o TpedoBaHuto IlpesuaeHrta Pecny6iauku be-
Jlapych J1u00 Bbilectosinero Cosera — B ciIydae yuiem-
sienunst COBeTOM IpaB M 3aKOHHBIX MHTEPECOB TPaKaaH,
WHOTO HapyIlIEHMs 3aKOHOIaTeIbCTBA.

K npumepy, PernameHT [oMenbCcKOro ropoackoro
CoBera HazeJsIeT IpaBoM co3biBa ceccuu CoBeTa Ipe -
cemaressi COOTBETCTBYIOILIEIO MCIojikoMa. B pabote
ceccun CoBera 1o TpurjamieHuio npencenatens Co-
BeTa WJIM 10 COOCTBEHHOI MHUIIMATHBE (C TpenBapu-
TEJIBHOTO YyBenoMieHus Tpencenarenss CoBera) MOTYT
MPUHUMATh y4acTue Ipejacenareb [oMeIbcKoro ropu-
CITOJIKOMA, €T0 3aMECTUTEIU, YIeHbI TopucIiosiKkoma [S].
Ha 3acenanusix Buredckoro obiaactHoro CoBeta aemny-
TaTOB 1O TpUIJalleHuto npe3unuyma CoBeTa BIIpaBe
MPUCYTCTBOBATh TMpeAcenaTe/ib U YJIeHbl COOTBETCTBY-
IOILEero OOJIMCITONKOMA, PYKOBOIUTENU CTPYKTYPHBIX
noapasneneHuii. Ilpencenarenb oOIUCITONKOMA M €T0
3aMECTUTEIM BIIPaBe IPaBOM IPUCYTCTBOBAaTh, B TOM
YucIIe Ha 3aKphIThIX ceccrsix Cosera (1. 37) [6].

Kpome Toro, ct. 12 3akoHa O MECTHOM YIpaBJe-
HUU U CaMOYIIPaBJIeHUM TPEIOCTaB/sIeT BO3MOXHOCTh
MpejaceaaTel0 UCIojakoMa (rjlaBe MECTHOW aIMMHU-
CTpallMi) W HCHOJKOMY (MECTHOW aIMUHUCTpALIMK)
BHOCUTD TNPEIIOKEHUS ISl pACCMOTPEHUS Ha CECCUSIX
Cosgera.

B cocraB mpesuauyma ceccuum CoBera, Kak mpa-
BUJIO, BXOIUT IpeaceaaTelb COOTBETCTBYIOIIETO MC-
MOJIKOMA, YTO JAeT €My BO3MOXHOCTb BBICTYIIATh IO
00CyXgaeMbIM BOIIPOCAM, BHOCUTH IPEITOXKCHMSI,
a TakXe JaBaTh OTBETHI HAa aI[peCOBaHHBIE €My KaK py-
KOBOJWTEJIIO UCTIOJIHUTEIbHOM BJIACTU BOTIPOCHI.

Bo3MoxHo ydactue B 3acemaHusix ceccuii COBETOB
JETyTaTOB TPEACTaBUTENICH IOPUINYECKUX CIYXKO HC-
MOJTHUTEIBHBIX OPraHOB. DTO MOXHO OOBSICHUTH He-
00XOIMMOCTBIO MPABOBBIX KOHCYJIbTALIMI O 00CyXK/1a-
€MBIM Ha CeCCHU BOIPOCaM, B TOM YKCJIE OPUINIECKUX
MOCJIEACTBUI, KOTOPblE MOTYT BO3HUKHYTh MOCJIE TPH-
HSTUS TOTO WJIM MHOTO pelleHUsl. YJacThe NOIKHOCT-
HBIX JIMI] UCTIOJIKOMa B padbote ceccuu CoBeTa 1aeT Bo3-
MOXHOCTb JIeIyTaTaM OOpPaTUThCS C YCTHBIM 3alIPOCOM
K JaHHBIM JIMIIaM, KOTOpbIe, B CBOIO OYepeab, MOTYT
JaTh YCTHBIE OTBET HEMOCPEICTBEHHO Ha CECCUU JIMOO
MPEeAOCTaBUTh OTBET IMTMCbMEHHO MOCJIE PACCMOTPEHMUSI.

BMmecTe ¢ TeM ydacTBOBaTh B TOJIOCOBAaHMM 10 pac-
CMaTpuBaeMbIM BOIIPOCaM IPUIJIAILIEHHBIC JTU1IA, B TOM
Yyycjie MpeACTaBUTEN UCIIOIKOMa, He BIIpaBe.

IMpencenatens CoBeTra IemyTaToB, B CBOIO OYepeb,
BIpaBe MPUCYTCTBOBaTh Ha 3acedaHUsIX MCIIOJIKOMa C
MpaBoOM coBellaTeJbHoro rojsoca. C 1ejiblo KOHKpPeT-
HOrO0 TOHMMAaHUWs JaHHOTO MPAaBOMOYMS, IPEOIOJIC-
HUST BO3MOXHOI'O BOBHUKHOBEHMSI CIIOPHBIX CUTYallMii
B XO/ie OOCYXIEeHHUs BOIPOCOB, pacCMaTpMBAeMBbIX Ha
3aceaHMM UCITOJIKOMOB, 11€J1eCO00pa3HO YTOUHUTh I0-
HSITUE «COBELIATEeJIbHOIO rojioca». Mcxoasa u3 teopuu,
MPaBO COBEMIATEIBHOIO rojioca CBS3aHO C BO3MOXHO-
CTBIO BBICKA3aTh CBOE MHEHHE MO IOBOIY paccMaTpH-

BaeMOI0 BOIIPOCa, HO HEBO3MOXHOCTBIO yJacTHsl B TO-
JIOCOBaHUM IO JIaHHOMY Bompocy. IlpencrasisieTcs, 4To
MMEHHO TaKoe IOHMMaHUe MpaBa COBEIIATEIbHOTO TOJI0-
ca BKJIaIbIBaJl 3aKOHOIATE b, KOT/Ia HANEJISIT 9TUM ITPaBOM
DPYKOBOAMTENIEi MECTHBIX IPEICTaBUTEIbHBIX OpPraHOB,
YYaCTBYIOIIMX B 3aCeNaHUM MECTHBIX MCITOJTHUTETbHBIX 1
pacropsiIUTEbHBIX OPraHOB, YTO U CJICAYET 3aKPEIUTh B
3aKoHE 0 MECTHOM YMPaBJIEHUH 1 CAMOYITPaBICHUH.

HcrnonHuTebHBIIE KOMMTET KaK OpraH MECTHOTO
yIpaBJIeHUST OKa3bIBaeT KOCBEHHOE BIIMSIHUE Ha BBIOO-
pHI fermyTatoB MecTHBIX CoBETOB. B COOTBETCTBUY CO CT.
16 M3bupareiaprHoro komekca Pecrybnmukm benmapyce,
n30upareIbHble OKpyra II0 BbIOOpaM B OOJIaCTHEIE,
MuHcKUit TOpOACKO, palilOHHBIE, TOPOICKUE (TOPOIOB
001aCTHOTO 1 palilOHHOTO MOAYMHEHMUS ), TIOCEJIKOBBIE U
cenbckue CoBEeThI AEMyTaTOB 0Opa3yloTCs TEPPUTOPU-
aJbHBIMU U30MpaTeIbHBIMU KOMUCCUSIMU 110 BhIOOpam
B cooTBeTCTBYIOIIMe COBETHI JACMYTATOB I10 IMPEACTaB-
JICHWIO, COOTBETCTBEHHO, OO0JIACTHBIX, MMHCKOIO TO-
POJIICKOTO, pPaliOHHBIX, TOPOACKUX, TTOCETKOBBIX U CEJIb-
CKHX UCIIOJTHUTEIBHBIX KOMUTETOB. BaxkHO 3aMeTUTh,
YTO MHBIE TOCYIaPCTBEHHBIE OpraHbl IIPABOM BHECEHMS
B TEPPUTOPHUATBHYIO M30MPATEIbHYI0O KOMUCCHIO TIpE-
JIOXXEHMS1 00 00pa30BaHUU U30MpPATEIbHBIX OKPYTOB IO
BbIOOpaM B MecTHbie COBETHI HE 00J1aaloT.

Cepbe3Hoe 3HaYeHUE JaHHOE IMPABOMOYME MCIION-
HUTEJBbHOTO KOMUTETa MMEeT IOToMY, yTo B M30upa-
TEJIBHOM KOJEeKCe HE COAEPXKUTCS HOpMa, KOTopasi Obl
KOHKPETHO OIpeaesisiia KOJIMYEeCTBO M30MpaTeIbHbIX
OKpYroB, a 3Ha4YuT AernyratoB Oyaywero Cosera, 1o
BbIOOpaM B COBETHI TOTO MM MHOTO TEPPUTOPHAIBHO-
ro ypoBHs, B CT. 15 M36upaTenbHOTO KoJaeKca oTpaxke-
HBI TOJILKO KOJIMYECTBEHHBIE TIPEe/Ibl U301 paTeIbHbIX
OKpYroB IO BbIOOpaM B MecTHbie COBETHI NIEIyTaTOB
TOTO WM MHOTO TePPUTOPHUAIBLHOIO YPOBHS U IMpPaBU-
JIO, COMTAaCHO KOTOPOMY OT KaXIOTro M30MpaTeIbHOTO
OKpyra u3bupaercsl oquH AenyTar. Takum obpa3oMm, uc-
MOJTHUTENBHBIN KOMUTET MpeaiaraeT KoJu4ecTBO W3-
OupartebHBIX OKPYTOB, CJIEIOBATEIbHO, U KOJIMYECTBO
JIETTyTaTOB COOTBETCTBYIOIIEro MecTHOro CoBeTa.

Kpowme Toro, B cooTBeTCTBUM CO CT. 24 M30uparesb-
Horo kojekca Pecnyonuku benapych, pailoHHbIE, ro-
pOJICKYE, IMTOCENTKOBBIE, CEJIbCKME UCITOTHUTEIbHBIE KO-
MMTEThI, MECTHBIC aAIMUHMCTPALIUM B TOPOAAX B YaCTHU
BBIOOPOB B MeCTHBIe COBETHI JCITyTaTOB:

1) opraHu3yloT IpeAocTaBlieHUe U30MpPaTEIbHbIM
KOMUCCHSIM, KOMUCCUSIM TI0 pehepeHIyMy, KOMUCCUSIM
10 MPOBEACHUIO TOJIOCOBaHUsI 00 OT3bIBE AeMyTara Mmo-
MEILEHMI 1T pa3MelleHUs] KOMUCCHUIT U TIPOBEACHUs
TOJIOCOBaHUSI, a TaKXe HEOOXOAUMOTO OOOpYIOBAHUS,
CPEICTB CBSI3U, TPAHCIIOPTHBIX CPEICTB;

2) co3naloT yCJAOBMS Ul TIPOBEACHUST BCTPEY KaH-
JIUAATOB B ACTyTaThl ¢ M30MpaTesIsIMU; 0OECIIeYnBaloT
OecruraTHOE MPeToCTaBICHUE UM TTOMEIICHUIA UTS 3TUX
LeJiei, a TakKe HeOOXOIMMbBIX CIIPAaBOYHBIX U MHGOP-
MaIlIMOHHBIX MaTepHaJIOB;

3) BBLOESIOT HA TEPPUTOPUM YYACTKOB ISl TOJIOCO-
BaHUs MecTa ISl pa3MellleHUs aruTallMOHHBIX Ievar-
HBIX MaTePHUAJIOB;
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4) onpeAessItoT MecTa 151 MPOBeAeHUs KaHAUIaTaMu B
JIeTyTaThl, UX TOBEPEHHBIMU JIMLIAMUA MACCOBBIX MEPOTIPH -
Tl (cOOpaHMii BHE MOMEIIEHUI, MUTUHIOB, TTUKETUPO-
BaHUSI) C LIEJTbIO OCYILIECTBICHUS MPEABBIOOPHOI aruTalliU.

OrnpenesieHHOE BJIMSIHUE MECTHBIE OpraHbl YIpaB-
JIGHUSI OKa3bIBaloT Ha (OPMUPOBAHUE OPTaHOB TEPpU-
TOPUAIBHOTO OOIIECTBEHHOIO CaMOYIpPaBICHUS, KakK
€IVUHOJUYHBIX, TaK U KoJulernaabHbiX. CornacHo 1. 2
CT. 29 3akoHa O MECTHOM YIPAaBJAECHUU U CaMOYIpaB-
JIHUW, KaHIWAaThl B WIEHbl KOJUIETMAIbHOIO OpraHa
TEPPUTOPUATBHOTO OOIIIECTBEHHOIO CaMOYIpPaBJICHUS
MOTYT BBIIBUTAThLCS IpaXkaaHaMu, MeCTHbIMM CoBeTaMK
JIEMyTaTOB, WCIOJHUTEIbHBIMIA OpraHaMu IMEePBUYHOIO
ypoBHs1. Tlocie co3maHus KOJIJIETMAIbHOTO OpraHa Tep-
PUTOPUATBHOTO OOIIIECTBEHHOIO CaMOYIpaBJIEHUS OH
MOUTIEXXUT PETUCTPallMi B COOTBETCTBYIOIIEM UCIIOJHU-
TEJIbHOM U PacIopsSIIUTEIbHOM OpraHe (MCIOJIKOME Uv
MeCTHOW agMuHucTpaiuu). Co3maHHbIM TaKOW OpraH
CUYUTAETCS] C MOMEHTA PETUCTPALIUU.

HecMoTpsi Ha TecHoe B3aMMOJACICTBUE OPraHOB
MECTHOI'O YIIpaBJ€HUSI U CaMOYIpaBJIEHUSI, OMHUM M3
OCHOBHBIX NTPUHIMIIOB MECTHOTO YMPABICHUS U CaMO-
ynpasieHus B Pecnyonuike benapych siBisieTcs NMpuH-
LIMIT pa3rpaHUYEeHUS] KOMIIETEHIIMU OPraHOB MECTHOIO
yopaBjeHUs1 U camoyrpabieHus. KoMmneTeHuus naH-
HBIX OPraHOB He AyOJIUpyeTCs.

ITynkt 2 ctateu 19 3akoHa Pecnyonuku benapych o
MECTHOM YMpaBJIEHUU Y CaMOYIPaBJICHUU MOTYEPKUBACT,
YTO MOJITHOMOYMSI, KOTOPBIE OTHOCSITCS K UCKITIOUUTETbHOM
komreTeHIMM COBETOB IEMyTaTOB, ONpeae/IeHHbIE CTaThel
121 Konctutyuuu Pecriyonmviku benapych, a Takke psi
JpYrX HauOoJiee BaXHbIX mojHoMouuit CoBeTa OCyIecT-
BJISTIOTCSI MCKJTIOUMTENBbHO Ha ceccusix CoBeTa AeImyTaToB.
Takvim 00Opa3oM, 3TU MOJTHOMOYMSI HE MOIYT JeJerupo-
BaThCsl OpraHaM TePPUTOPUATBHOIO OOILIECTBEHHOIO CaMO-
yIpaBJIeHYs1, UCTIOJKOMY WY €T MpeacenaTeo.

CornacHo cratbe 121 KoHctutyuum Pecry6iauku
benapych, K MCKIIOYMTEIbHOM KOMITIETEHLIIMU MECTHBIX
CoBeTOoB JIenyTaTOB OTHOCSTCS:

— YTBepXAeHUE MporpaMM 3KOHOMMYECKOTO U CO-
LIMAJIbHOTO Pa3BUTHSI, MECTHBIX OIOJKETOB, OTYETOB 00
WX UCTIOJTHEHWH;

— YCTaHOBJIEHUE B COOTBETCTBUMU C 3aKOHOM MECT-
HBIX HAJIOTOB U COOPOB;

— ompenejeHue B Mpejaesiax, YCTAHOBJIEHHBIX 3aKO-
HOM, TOpsiIKa YIpaBJICHUS U PACHOPSIKEHUS KOMMY-
HaJIbHOI COOCTBEHHOCTHIO;

— Ha3HaYeHUE MECTHBIX pedepeHIyMOB.

Kpome Bbllle 0003HAYEHHBIX HCKIIOUUTEIbHBIX
MOJIHOMOYMI, B COOTBETCTBUU C MYHKTOM 2 CTaTbu 17
3aKkoHa O MECTHOM YIIPaBJIEHUM W CaMOYIIpaBJICHUU,
TOJBKO Ha ceccusix CoBeTa MOTYT OCYILECTBIISITLCS Clie-
aytolue moiHoMouus CoBeTa AemyTaToB:

— YTBEPXIEHUE MPOTHO30B COIMATbHO-3KOHOMMU-
YeCKOIo pa3BUTHUsI COOTBETCTBYIOIICH aAMUHUCTPATUB-
HO-TePPUTOPUATILHOM EMUHULIBL;

— YTBEpXJAEHUE PETMOHAJIbHBIX IPOTpaMM, KOH-
uenuuii (CoBeTbl MEPBUYHOTO YPOBHSI — IIAaHBI MEPO-
MPUATUIA) TIO BOMPOCAM KWIMIITHOTO CTPOUTEbCTBA,

0J1aroyCcTpOMCTBa COOTBETCTBYIOILLEH TEPPUTOPUM, NO-
POXHOTO CTPOMTENbCTBA, KOMMYHAJIbHO-OBITOBOIO U
COLIMAJIBHOTO OOCITY>XKMBaHUS TpaXxAaH, COLUAIbHOU
MOMIEPXKKUA JETei, MOJOJCKM, BETEPaHOB, UHBAIUIOB
U TIOXWJIBIX JIIOACH, MOAAEPXKKHA MAaJIOro IMpearpyuHU-
MaTeJIbCTBa, 3[ApaBOOXpaHeHMs], 00pa3oBaHusl, (pU3nye-
CKOIt KYJIBTYphl U CITIOPTa, OXpaHbl OKPYXKarolleil cpebl
U PallMOHAJIBHOTO MCIIOJb30BAaHUSI MPUPOIHBIX pECyp-
COB, YJIyUIIICHHS YCIOBUI M OXpaHBI TpyAa, 00eCIIeueHUS
paaualoHHON 6e301acHOCTH, OXPaHbl UCTOPUKO-KYJIb-
TYpPHOIO Hacjlenvs Y I0 OPYTMM BOIIPOCAaM MECTHOIO
3HAYEHUsI, OCYILIECTBJIEHNE KOHTPOJISI 3a BBIMIOJHEHUEM
3TUX TPOrpaMM, KOHLEIN (IJIaHOB MEPOIPUATUIN) 1
YTBEpXKIEHUE OTYETOB 00 UX UCTIOJHEHUU;

— TIPeAOCTaBJICHUE WM MOpPYyYEHUE MECTHBIM UC-
MOJTHUTEIBHBIM 1 PACIOPSIIUTEIbHBIM OpraHaM Ipe-
JOCTaBJISAITh B COOTBETCTBMM ¢ HajoroBeiM KoIeKcoM
Pecniyonmuku benapych u (wim) aktamu IlpesuaeHTa
Pecnyonuku benapych Jbrotbl mo pecny0JuKaHCKUM
Hajoram, coopam (MOLIJIMHAM), TTOJHOCTBIO YILJIauuBa-
€MBIM B MECTHBIC OIO/IKETHI;

— ompeaeseHue CTaBKM IIaTexXeil B ciydasx, ycra-
HOBJIEHHBIX 3aKOHOJATEJIbHBIMU aKTaMu (B TOM 4HCJIe
CTaBKW TUIATHI 32 apeHAy OXOTHUYBMX M PBIOOJIOBHBIX
yroauii, BOAHbIX OObEKTOB);

— pellleHue BOIMPOCOB aAMUHUCTPATUBHO-TEPPUTO-
PUAIBHOTO YCTPOMCTBA;

— YTBEpXIEHUE peryiaMeHTa U cTpyKTypbl CoBerta;

— eXeromHoe yTBepKaeHue cMeThl pacxonoB CoBera;

— pellleHre BOIPOCOB MPU3HAHUS TTOJTHOMOYMIA Jie-
nytatoB CoBeTa, 1OCPOYHOrO MpeKpanieHUsI MOJHOMO-
4uii;

— n3bpaHue U JOCPOYHOE OCBOOOXKIEHUE OT MOJTHO-
Mouuii npencenatesist CoBera U €ro 3aMecTuTeNs (3ame-
cTuTtenen);

— YTBEpXIEHUE JOKHOCTU MpenaceaaTesiss UCMo-
KOMa,;

— obpa3oBaHue U ynpa3aHeHue opraHoB CoBeTa, yT-
BEepXACHUE U UBMEHEHHUE UX COCTaBa, U30paHKe U OCBO-
OOXIeHMEe OT MOJHOMOUMI Tpecenarenieil u 3aMecTu-
TeJieil mpeacenaTesei (Mpyu UX HATMUMK ) 9TUX OPIaHOB;

— pelleHKre BOMPOCOB 00 yyacTWMW B CO3MaHUU ac-
coumanuit CoBeTOB, O BXOXKIEHUU U BBIXOJE U3 HUX;

— paccMmoTpeHue 3ampocoB nenytatoB CoBeta u
MPUHSITHUS TI0 HUM pEIICHUS;

— 3aciylmMBaHue OT4yeToB mpencenatens Coserta,
a Takxe opraHoB CoBeTa, U30MpaeMbIX, Ha3HAYAEMbIX
WIM yTBepxkaaeMblx mpencenaresem CoBeTa JOJK-
HOCTHBIX JIMLI, OTYETOB U MHOM MH(MOPMALIMU TIpeace-
JaTesiss U UHBIX TOJDKHOCTHBIX JIUI] COOTBETCTBYIOIIETO
HCITOJIKOMA MO BOIPOCaM, OTHECEHHBIM K KOMIIETEH-
uuu CoBera;

— pelieHue BOMPOCOB ACJETMPOBAHUS OTIEIbHBIX
noxHoMouunii CoBeTaM IPYyTHX TEPPUTOPUATBHBIX YPOB-
Hell, ICIOJIKOMaM, UX MpeacenaTessiM, OpraHaM Teppu-
TOPUAJIHOTO OOLIECTBEHHOIO CaAMOYTIPaBJICHUS;

— oInpefesieHue CPOKOB U IOPsIIKA OCBOOOXKIECHUS
OT UCIOJIHEHUSI TPYIOBBIX (CIY>KEOHBIX) 00s13aHHOCTEN
nenyratoB CoBeTa, paboTarOLIMX HA OCHOBAHWUU TPYA0-
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BBIX TOTOBOPOB (KOHTPAKTOB), HAa BpeMsI ITIOATOTOBKU U
npoBeneHust ceccuii CoBeTa 1 3aceaHHii €ro OpraHoB;

— OTMEHa HE COOTBETCTBYIOIIMX 3aKOHOAATEIbCTBY
pacriopsbkeHuit npeacenatesns CoBeta U Ipenceaaress
COOTBETCTBYIOILIETO MCIIOJIKOMA, PEIIeHU COOTBET-
CTBYIOILIETO UCIOJIKOMA, pelieHnii HikecTosiero Co-
BeTa U paclopsDKEHUI ero TpeiceaaTeis;

— y4peXAeHNEe MECTHBIX CPEACTB MacCcoBOil MHMOP-
Malluu;

— IPUHSTHE PEIICHUSI O CAMOPOCITYCKE;

— OCYIIECTBJIECHME MEXIyHAapOIHOTO COTPYIHUYE-
CTBa.

Cratbs 19 3akoHa 0 MECTHOM YIMpaBJIeHUU U CaMO-
yIpaBJIeHUN TIpeaocTaBisieT mpaBo COBETY ICIyTaToB
JeJeTUPOBaTh OTIC/IbHBIC TOJHOMOYMSI M TepeaaBaTh
pelieHre psiia BOIPOCOB MCIOJIKOMAaM U MX Ipeaceaa-
TEJISIM, He OIpPeIeINB MOPSIAOK AeIeTUPOBAHS TTOJTHO-
MOYMII M CpPOK ACHCTBUSI OEJIETMPOBAHHBIX ITOJIHO-
Moumii. Takum 00Opa3oM, 3aKOHOAATEIb IPEIOCTABUI
BO3MOXHOCTb COBETY JEIyTaTOB CaMOMY 3TO OIIpejie-
J9Th. HaM mipencTaBisieTcsl HelleJecoo0pa3HbIM TaKoe
CMEIICHWE TOJIHOMOYMIA OPraHOB MECTHOTO yIpaBie-
HUSI M CaMOYIIPaBJICHUsI ¢ TOYKM 3PEHUS BO3MOXKHOTO
OrpaHWYCHUST BIMSTHAS MECTHBIX OPraHOB CaMOYIIPaB-
JIGHUST Ha OCYILECTBICHNE rOCy1apCTBEHHOM BJIacTU Ha
MECTHOM YpPOBHE.

CucreMa OpraHoB MECTHOM BiacTH B PecryOimke
Benapych moctpoeHa 1o NpUHIIUITY OTHOCUTEIHHOM Jie-
LIEHTpaJIN3alliM, TO €CTh BKJIIOYACT B ceOsT KaK OpTaHbI
yropaBiieHUsI, (hOpMHpyeMble LIEHTPaAJIbHOM Tocymap-
CTBEHHOM BJIACTBIO, TAK W OpPraHBl CaMOYIIPaBJICHUS,
N30MpaecMble MECTHBIM HACEJICHUEM.

B3anMoneiicTBe MECTHBIX OPraHOB YIIPaBIICHUS U
caMOyIIpaBJIeHUsI BKJIIOUAET HECKOJIbKO acIeKTOB: I0-
JIMTUYECKUI — pacIpene/ieHre BIACTHBIX MTOJTHOMOYMIA
MEXIy TaHHBIMU OpraHaMy, OpraHU3aLMOHHBIIN — pa3-
rpaHUYECHNE KOMITETCHIIUH ¥ IIopsiaKa OpMUPOBAHMSI,
MPaKTUIECKUI — HEIMOCPEACTBEHHOE B3aMMOICUCTBIE
MPY peaTn3aly MOJTHOMOYN. ToJIbKO BBICOKUIT ypO-
BeHb B3aMMOITOHMMAHUS W COTPYIHWYECTBA MECTHBIX
HCITOJTHUTEIBHBIX W TIPEACTaBUTEIbHBIX OPraHOB OyIeT
cnoco0cTBOBaTh 3((HEKTUBHOM AESITEAbHOCTA MECTHOM
BJIACTH M, KaK CJICACTBYUE, YCIICIITHOMY Pa3BUTHIO aIMM-
HUCTPAaTUBHO-TEPPUTOPUATHLHOMN SIUHUIIBI.
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authorities in the form of governing bodies, including those operating at the grassroots
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government of the Republic of Belarus, analyzes the legislation in this area. The author
analyzes different types of relations between the authorities in the form of governing
bodies, including those operating in the sphere of realization of the right of citizens
to form authorities through elections, and local governments. At the present stage of
development of the Republic of Belarus, the level of democracy plays an increasingly
important role, which is characterized, among other things, by the degree of interaction
between government bodies and local self-government bodies, and the influence of local
self-government bodies, as an institution of civil society, on the process of formation
of public power. This is due to the fact that local self-government is the closest to the
population level of public authority, and thereby implements the constitutional right to
participate in the governance of state.

According to the results of the research the list of separate types of forms of interaction
of designated subjects of power and administrative relations is offered. The theoretical
conclusions presented in the paper can become the basis for improving the mechanism
of interaction of public authorities in the face of local government bodies with local
authorities.
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CBEIEHUA Ob ABTOPAX

MurpoBuu [Iparan M., nokrtop dunocodun, npodeccop
opuanueckoro axynprera benrpaackoro yHUBEpCHUTe-
Ta. [locTynun Ha ropunudeckuil ¢axkynsreT benrpancko-
ro yHuBepcuTera B 1972 romy u okoHuYmMI ero B 1976 romy.
B 1982 rogy monyuus yuyeHylo cTereHb MarucTpa, a Takxe
TOKTOPCKYIO CTereHb. Tema JHOKTOPCKOW IHUCCEepTaLvU:
«[IpyUHLIUTT 3aKOHHOCTU — KOHIEMIMS, COAepKaHUuEe U
dopma» (ropuauueckuii pakynsreT B benrpane, 1987 ).
bbu1 n36pan nomoiiHUKoM B 1978 romy, a 3aTeM TOLIEHTOM
Kadenpel, MOJIYyYUT 3BaHKE TOLIEHTa U HAKOHEII CTaJl IO~
HbIM nIpodeccopoM B 1999 rony. ABnsiercs wieHom Ipym-
bl M0 TIpaBoBoii Teopun CepOCKOii akaneMr HayK U UcC-
KYCCTB ¥ OTHUM U3 OCHOBaTeJIel ceMMHApCKoit [pyrimel 1o
TEOpPUHU rocyJapCcTBa U MpaBa PUIMIECcKoro akyabTeTa B
benrpane, a Takke wieHoM Accoupaliviy 110 TeOpuu, pu-
nocoduu u coumosoruu npasa lOrocnaBum, Acconanuu
«HoBu Can» mo BompocaM TeOpuH, 3TUKUA U dumocopum
npaBa, CepOCKoil accollMallii IOPUCTOB M COLMAIbHOM
dmnocodpun n MexxnyHapoIHOM accounany Gurocobun
npaBa u couuanabHoi punocopuu (IVR). OnybinkoBaHo
6omee 200 pabor.

Obaacmo Hayunvix unmepecos: Teopus u Griocodus mpa-
Ba, MPaBOBOE T'OCYIAPCTBO, MOIEIUPOBAHME W BBIUMCIIC-
HUS B 3aKOHOJIATETbCTBE.

ITouenyes EBrenuii JleonuaoBnd, KaHAUIAT UCTOPUUECKUX
HayK, JOLICHT, 3aBeAyIolInii Kadeapoil TeOpuu U UCTOPUU
TocylIapcTBa W TIpaBa lopumdyeckoro axynsreta MBa-
HOBCKOTO TOCYIapCTBEHHOTO YHUBEPCUTETa, PYKOBOIM-
Tenb LleHTpa HeMelKoro mpaBa. ABTOp M COaBTOp OoJee
200 HayYHBIX U METOIMYECKHUX PaboT, B TOM YMCJIE MOHO-
rpacdumn «DBOJIOLIMS KaTeropuu ‘‘TipaBoOHapylleHue’’ B
WCTOPUHM 3aMagHON U OTeUEeCTBEHHOW IOPUINYECKON MbIC-
»; 25 «BaKOBCKUX» U 9 3apybexHbix nmyonukamuii (be-
napycb, MonanmoBa, YkpauHa, Benukoopuranus, @PI' u
CIIA).

Ob6aacmo HayuHbIX UHMeEpecoe: TEOPUsI TIpaBa, TEOPUSI TOCY-
napcTBa, duirocodus mpaBa, CpaBHUTEIBHOE MPaBOBEIC-
HHUE, MEXXIYHAapOIHOE YTOJIOBHOE MPaBO, UCTOPUST YTOJIOB-
Horo 1paBa Poccun (IX — Havamo XX BB.).

TopoynoB Aprem EprenbeBndy, Maructp mpasa (CTeleHb
nprcBoeHa MIBaHOBCKMM TOCYIapCTBEHHBIM YHUBEPCUTE-
ToM B 2017 1.). ABTOD 18 meuaTHbIX paboT.

Ob6aacmo Hay4HbIX UHMeEpPeco8: METUILIMHCKOE TIPaBo, I0pu-
I4YecKast OTBETCTBEHHOCTb.

Cmupnn Muxaua IOpbeBHy, KaHIMIAT IOPUINIECKUX HAYK,
TOIICHT, MOLIEHT KacheaAphl TEOPUU M UCTOPUU TOCyaapCTBa
M TIpaBa M MEXIYHApOTHOTO IpaBa; OpUANYEeCKUM da-
KyspTeT; CaMapcKuii HallMOHAJIBHBIN MCCIIeI0BaTEIbCKUIA
yHuBepcuteT uMeHu akagemuka C. I1. Koponesa. Tema
KaHAWAATCKON auccepTaumu: «TeopeTndeckue MmpooaeMbl
3aKOHOTBOpYECKOi nestenbHOCTH B Poccuiickoit Dene-
pauuu» (3ammiineHa B KazaHCKOM rocyaapcTBeHHOM YHU-
Bepcurete B 2000 ). ABTop 70 HayYHBIX 1 METOOUYECKUX
paboTt, B ToM yncie 3 yuyeOHbIX mocobuii (CpaBHUTEIbHOE
npaBoBeneHne. Camapa: M3n-Bo «CamapcKkuii yHUBEPCH-
TeT», 2012 m 2016; O6IIas Teopus MpaBa W rocyaapcTBa.
Camapa: U3n-Bo «Camapckuii yHuBepcurer», 2016).
Ob6aacmv Hay4nbix uHmepecog: oo11Ias TEOpUs IIpaBa, COIM -
oJIoTHs TIpaBa, ydeHre 06 UCTOKaX, UICTOYHUKaX 1 (hopMax

MpaBa, CPaBHUTEJIbHOE TTPaBOBEACHUE, IOPUANIYECKAs Te0-
rpacdusi MUpa, TEOPUST MEKIYHAPOIHOTO MpaBa.

OcetpoB Cepreii AHaTOJBEBHY, KAHAUIAT HOPUINICCKHUX
HayK, IOLEHT Kadeapsl Tocy1apcTBEHHOTO U alMUHUCTpa-
TUBHOTO TipaBa CaMapcKOro HalMOHAJIbHOTO HCCIenoBa-
TeJbcKkoro yHuBepcuteTa umeHn akagemuka C. I1. Kopo-
neBa. Tema kaHa. auc.. «KOHCTUTYLIMOHHBIE OCHOBAHUS
npe3uneHTCKoM Biact B Poccuiickoit Deneparium» (3arl.
B 2010 r.). ABTOp 38 Hay4YHBIX CTaTeil.

Ob6aacmo Hay4HvlX UHMeEpecog: BOIIPOCHI peau3alluu I1y-
6amuHoi Biaactu B Poccuiickoit denepanuu.
Jnvurpuesmy Jlymko, nokrop dutocodun, mpodeccop MH-
CTUTYTa MEXIYHAPOTHON MOMUTUKU U SKOHOMUKMU, T. ben-
rpan. [lomyuun crenenp poktopa dutocodpuun B 2001 romy
(ropumnueckuii pakynasrer B benrpane). Tema mokTopckKoi
nuccepranuu: «[IpaBorpeeMcTBO TocynapcTB B OTHOLIEHUHN
rocyapcTBeHHOM coocTBeHHOCTU». B mepuoa ¢ 2009 no Ha-
yaio 2015 roma Bo3miaBisut MHCTUTYT MeXXIyHapOIHOM I10-
Jutuky 1 3koHomuku (MMIIII). B Hacrosiee Bpemst BO3-
rnasnseT LieHTp eBpasuiickux uccieaoBaHuii. Yuran ieKumuu
IUTSI CTyIeHTOB JUTioMaTnyeckoii akaneMun MUHUCTepCTBa
MHOCTpaHHBIX e CepOru M HECKOJIBKO pa3 ObLT YJIEHOM KO-
MMCCHIA 110 OLIEHKE U 3allUTe MaruCTepCKUX U JOKTOPCKUX
JIYCCepTaliMii Ha 1opuanveckoM (akyssreTe U (akyJbreTe
nonuronoruu benrpaackoro yHuBepcutera. SBisieTcs uie-
HoM Accornmaiuu 1opuctoB Cepoun, AcColMalii MeXayHa-
ponHoro 1paBa CepOuu, HAMOHAIBHOTO OTHEeHUsT Acco-
LAY MeXTyHapomHoro npasa B JIonnoHe n OpraHuzaiuu
BBIITYCKHUKOB MeXIyHapoIHO! OpraHu3allMu IO BOIIPO-
caM mnpaBa B Pume. [l1aBHBIN peaakTop HayyHOTro XXypHasia
«EBporneiickoe 3aKOHONATENLCTBO» U WIEH PeNaKIIMOHHOMN
KOJUIeTUM XypHasia «O030p MeXIyHApOIHBIX OTHOLIEHMIA».
Ony6MKoBal OeCATKM HAayYHBIX CTaTeii B SKCIEPTHBIX M
Hay4HbBIX XypHajaxX, a TakXe Bblaalolyecs: MoOHorpaduu
U TeMaTU4YeCKUe MaTepuasbl M0 MEXIyHapOJHOMY TpaBy U
MEXITYHAPOAHBIM OTHOILIEHUSIM.

Obaacmb Hay4HbIX UHMEPecOo8: MEXIYHAPOIHAS TOJIUTUKA
¥ DKOHOMUKA, €BPOIECcKOe 3aKOHOIATEIbCTRO.
JIzxkeporueBny Jyman, noreHT, pakynsreT 6M3Heca U Ipa-
Ba, YHuBepcuteT Hukona Tecna, r. bearpan. Tema gokTop-
ckoit muccepranuu: «[IpaBo TpencTaBisITh TJIaBy TOCY-
JapCTBa B COBPEMEHHBIX MOHAPXUsIX». ABTOp 22 HayYHBIX
MyOJIMKALINIA.

Obaacmoy Hayunvix unmepecos: MeXIyHapoaHOe MyOany-
HOE€ TIpaBO, TEOPUS rOCylapcTBa U MpaBa, UCTOPUS TOCY-
JIapcTBa U TpaBa.

Jlxxepornesma 3opan, ripodeccop, hakyasreT Ou3Heca v Ipa-
Ba, YHuBepcureT Huxomna Tecna benrpan, dakynbrer 6uzHeca
¥ TmpaBa, YHuBepcurerckuii coro3 Huxoma Tecna, benrpan.
Tema mokropckoii mucceprauuu: «IIpaBoBoe mpeacTaBicHUe
IJIaBbI TOCYIApCTBA B COBPEMEHHBIX MOHApXUsix». KomryecTBo
HayYHBIX IMyOIMKanmii 22.

Obaacmo HayuHbIX UHMeEpecos: MEXIYyHAapOIHOE MyOauy-
HO€ MpaBO, TEOpUs rocylapcTBa U MpaBa, UCTOPHUS TOCYy-
JapcTBa U TpaBa.

bponnukosa Mapuna HukonaeBHa, KaHIWAAT IOPUANYECKUX
HayK, JOLIEHT, TOLIEHT Kadeaphl TpaXkIaHCKOTO U MpeaTPUHI-
MaTesIbcKoro rpapa CaMapcKoro HallMOHAJILHOTO MCCTIeI0Ba-
TEJILCKOTO YHUBepcuTeTa uMeHu akanemuka C. I1. Koponesa.
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Tema KaHaMOATCKOM muccepTalvy: «[pakmaHCKO-TIpaBoBast
TIPE3YMIIIMSI TI0 POCCUMCKOMY 3aKOHONATENTLCTBY: CONMEpKa-
HUe, TIpaBoOBble (POPMBI M MprMeHeHue» (3ai. B 2006 1). AB-
TOp M coaBTOp O0Jee 30 HayJIHBIX padoT.

Obaacmv Hayunvix unmepecoe: collMajibHasi HampaBJieH-
HOCTb T'paXkIAaHCKOTO TpaBa, aKTyaJbHbIe MPOOJIeMbl Ha-
€MHOTO Tpy/a.

IlImeneBa Mapuna BaamuvmpoBHa, KaHIUIAT IOpUOAYES-
CKMX HaykK, JIOLIeHT Kadenpsl rpaxkmaHckoro mpasa, Ca-
paToBCKasl TOCYIApCTBEHHAas MOpUAMYECKas aKaleMMUsl,
HauaJbHUK opunnyeckoro otaena TAYK «CaparoBckast
obnactHas ¢wrapmonus uMmeHu A. IllHutke». ABTOp 60-
nee 40 HayIHBIX paObOT M IMyOIMKAIIWIA.

Ob6aacmv Hay4HbIX uHMeEpecos: TPAXIAHCKOE TTpaBo, Tpe-
MMPUHUMAaTEJIbCKOE TIPaBo, CeMeifHOe MPaBoO, MEXIYHapO.I-
HOE YacTHOe MpaBo.

Anoesckas OJjbra AneKcaHapoBHA, KaHIUIAT IOPUANIECKUX
HayK, JIOLEHT, TOLEHT Kadeaphl YTOJIOBHOTO TIpaBa U KpH-
MMHOJIOTUM Iopuandeckoro dakynbreta CaMapcKoro Ha-
LIMOHAJIBHOTO MCCJIEIOBATEIbCKOTO YHUBEPCUTETA UMEHU
akagemuka C. I1. KoponeBa. TeMa KaHIUIATCKO# IHccep-
Tauuu: «JIuddepeHnams OTBETCTBEHHOCTH 32 KPaXy IO
yrojioBHoMY TipaBy Poccun» (3ai. B 2007 ). ABTOp U coaB-
Top 60 Hayd. paboT, B T. 4. MOHOTpaduii «InddepeHmanus
OTBETCTBEHHOCTHM 3a KpaxKy IO YToJJOBHOMY TIpaBy Poccum»
(2009 1.), «OTBETCTBEHHOCTh 3a KPaxy II0 COBPEMEHHOMY
npaBy Poccun: ocHoBaHue u nuddepenmanys» (2012 ).
Ob6aacmo Hay4HbIX uUHMEpecos: TIPVHLUIBI YTOJOBHOTO M
YTOJIOBHO-MCITOJTHUTEILHOTO TIpaBa, 3KOHOMMYECKHUE U
CITy)KeOHBIE TTPECTYTUICHMS.

Baoommna Enena BnaguMupoBHa, KaHIUAAT IOPUIAYECKUX
HayK, ITOLECHT Kadenpbl I0pMANYECKUX TUCUUTLINH, Jlare-
CTAHCKUI TOCYIapCTBEHHBIN YHUBEpCUTET B ropone Kusz-
nape. Tema KaHaumaTcKou muccepranuu: «PernoHanbHast
MpaBoBast MOJUTHKA B chepe KOH(DECCUOHATBHBIX OTHOIIIEe-
Huii: Ha nipuMmepe Pecry6muku Jdarectan» (3amr. B 2008 r).
ABTOp 1 coaBTOp 31 HAyYHBIX PabOoT.

Ob6aacmov HayuHbiX unmepecos: KpUMUHOJIOTHS, TIPECTYII-
HOCTb, TIpaBOBasl MOJUTHKA B 00JaCTU MPOTUBOACICTBUS
MPECTYMHOCTH.

Jloba Bcesosion EsreHbeBu4, KaHIuAaT OPUINYECKUX
HayK, HayJdHbII COTpYIHUK, JlarecTaHCKMI1 TocymapCcTBEH-
HBIN yHUBepcuTeT B ropoae Kusnspe. TeMa kaHnuaaTckoi
muccepraunu: «JIOKTpMHA O HaKa3aHWM B IHCCEPTALIU-
OHHBIX MCCIIEIOBAaHMSX YHUBepcUTeTOB Poccuiickoit nM-
Mepuu: reHe3uc u pazputue» (3ail. B 2010 roay). ABTop u
COaBTOP 75 HAyYHBIX pPadoT.

Ob6aacmv Hay4HbIx uHmMepecos: VICTOPUS TIpaBa, KPUMU-
HOJIOTHSI, TIPECTYITHOCTb, ITPaBOBasl MOJUTUKA B OOJIACTU
MPOTUBOJCHCTBUS MPECTYITHOCTH, HaKa3aHue.

Tonenko /Iuana BuKTOpOBHAa, KaHOWIAT IOPUANYECKUX
HayK, TOLEHT Kacdeaphl YrOoJOBHOIO IpaBa U KPUMHHO-
smoruu, CaMapcKuii HallMOHAIbHBIM MCCIEN0BATEIbCKUIA
yHuBepcuteT umeHu akagemuka C. I1. KoponeBa. Tema
KaHOuAaTcKou auccepraumu: <«KoHcTpympoBaHHMe CO-
CTaBOB IMPECTYIJIEHUI TI0 MOMEHTY OKOHYAHUSI: BOTIPOCHI
3aKOHOJATEIbHON TEXHUKU U CYIeOHOM MpaKTUKW» (3alll.
B 2012 r.). ABTOp M coaBTOp cBbIlIe 20 HAyYHBIX PabOT.
Ob6aacmp Hay4nbix uHmMepecos: KOHCTPYUPOBAHUE COCTABOB
MPECTYIUIEHWI, HaKa3aHWe W MHbIE MEPhl YTOJOBHO-TIpa-
BOBOT'O XapakTepa.

Hopsaprsn IOpuii CepreeBud, KaHAMIAT IOpUINIECKIX HayK,
cTaplIuii rpernoaaparesib Kadeapbl yroJIOBHOTO MpaBa U KpU-
MuHojornu, CaMapCcKuii HallMOHAIbHBIN UCCe0BaTe Ib-
ckuit yHuBepcuteT umeHu akagemuka C. I1. Koponesa:

2011 rom — cremmanuret; 2013 rom — marucrparypa. Tema
KaHAMOATCKOM AUccepTauuu: «3apakeHne MHGEKIIMOHHBI-
MM 3a00JIeBaHMSIMU, TIPEACTABIISIOIIMMM OMACHOCTh TSI
OKPY>KaIOIIMX: BOMPOCHI KPUMUHAIU3ALUMY Y TIEHATU3aLN».
ABTOp 60J1€€ 35 HayYHBIX paboT.

Ob6aacmv Hay4HbIX unmMepecos: PECTYIICHUS TTPOTUB JINY-
HOCTH, MPECTYIUICHUS MIPOTUB 3M0POBbSI HAacCEeJeHUS U 00-
IECTBEHHON HPaBCTBEHHOCTH.

IOnomes CranuciaB BukTopoBHY, KaHIMIAT HOPUANYE-
CKMX HayK, JOIIEHT, TOLUEHT Kadeaphl YyroJOBHOIO IpPO-
1ecca U KpuMuUHaaucTuku, CaMapcKuii HallMOHAJIbHBII
HCCIIeOBATeIbCKUI  YHUBEPCUTET WMMEHM aKajaeMuKa
C. I1. KoponeBa. Tema KaHIMIATCKOM AUCCEPTALIUM: «Al-
BOKAaT — MpPeACTaBUTENb MoTepIieBuIero» (3aml. B 2000 1.).
ABTOp 44 HayYHBIX paboT, a TakKe 18 ydeOHBIX U yueOHO-
METOANYECKUX ITOCOOUIA.

Ob6aacmo Hay4HbIX UHMEpPeco8: TIPOLIECCyaIbHbIe TapaHTUN
peanu3aliM TIpaB U 3aKOHHBIX MHTEPECOB YYaCTHUKOB
YTOJIOBHOTO CYIOINPOM3BOACTBA; MEXIYHApOIHBIE HOP-
MBI B 00JIACTU YTOJIOBHOTO CYIOIIPOM3BOICTBA; CyldeOHOE
MPeNCTaBUTENbCTBO; MpodecCuoHaNIbHAS 3allliTa MO yro-
JIOBHBIM JIeJIaM.

CasenbeB KoHcTaHTHH AHaTO/Ib€BHY, KaHIWUIAT IOpUIAYE-
CKUX HayK, JOLEHT, 3aBeAyloIMil Kadeapoii yroJloBHOTO
npoluecca ¥ KpuMUHaIMCTUKY, CaMapcKuii HallMOHAIb-
HBIN MCCJIEIOBATEIbCKUI YHUBEPCUTET MMEHU aKaleMUKa
C. I1. KoponeBa. Inccepralivst Ha COMCKaHKE YIeHOM CcTe-
MeHU KaHAuAaTa IpUANYECKUX HayK IO CIelMaIbHOCTU
12.00.09: «Ob6ecneueHre mpaBa OOBUHSIEMOTO Ha 3allUTY
Ha 3Tarie OKOHYaHUs MPeaBapUTebHOTO pacciieIOBaHUS»
(2003 rom). B coaBTOpCTBE HAIMMCAHBI YYEOHUKU «YTOIOB-
HO-TIpOLIeCCYaTbHOE MPaBO. AKTyaJbHbIe IMPOOJIEMBI TEO-
PUM U TIPAKTUKN», «YTOJIOBHBIN TTPOLIECC», TPAKTUKYM IO
YTOJIOBHOMY MPOLIECCY.

Ob6aacmov Hay4HoIX uHmMepecoe: TIPUHLIUIIBI CYIOTPOU3-
BOJICTBA, TOKa3bIBAaHUE IO YTOJOBHBIM JIejIaM, IEPECMOTP
MPUTOBOPOB.

Xayc Anekcanap MuxaiinoBud, KaHINAAT IOPUINIECKIX
HayK, JOOLIEHT, MTOKTOPAHT, AOLIEHT Kadeapbl KpUMHUHAa-
JUCTUKU, benopycckuii rocynapcTBEeHHBI YHUBEPCUTET
(. MuHck). Tema Oynyuieit TOKTOPCKO# AuccepTallvu:
«[TpobieMbl KPUMHWHAIMCTAYECKOTO TPOTUBONECHCTBUS
KOPPYIIIAN».

Obaacmov Hayunvix unmepecos: KpumuHaauctuka, OP]I,
YTOJIOBHBIN TIpoliece, cyneOHast SKCIepTh3a.

Tonnapn MunHa AnmeBHa, acmiMpaHT Kadeapbl MeXIyHa-
POIHOrO 4YacTHOro mpaBa, MOCKOBCKUII ToCymapCTBEH-
HbI 1opunndeckuii yHuBepcurer umenn O.E. Kyragpuna
(MTI'TOA). bynymas oucceprainsl Ha COUCKaHUE CTEIICHU
KaHOUIaTa IOpUANYEeCKUX HayK 1o Teme: «TpaHcTrpaHud-
HBII1 TOTOBOP CTPOUTEIBLHOTO MOAPSIIa; OCHOBHBIC HOpMa-
TUBHBIC PETYJISITOPbI». ABTOP 3 HayYHBIX CTaTE.

Ob6aacmb HayuHbIX unmepecog: MeXIyHapOJIHOE YaCTHOE
MpaBo, TPAHCTPAaHUYHBIM JOTOBOP CTPOUTEIHHOTO TOJI-
psina.

I'ypoBa DubBupa AJeKcaHIpOBHA, acIUpaHT Kadeaphl
TpakIaHCKOTo Y TMpeArpuHUMaTe bckoro npasa, Camap-
CKMIl HAUMOHAJIbHBIA MCCIIEN0BATEIbCKIUI YHUBEPCUTET
nmenu akagemuka C. I1. Koponesa.

Ob6aacmv Hayunolx unmepecog: 00s13aTeIbCTBEHHOE TIPABO,
o0111IMe TTOJIOKEHUST 00 00513aTeJIbCTBAX.

MemepsakoBa IOmua OuerosHa, crapiunii IpernonaBaTeIb
Kadeapbl YroJIoBHOTO TpaBa u Tpoliecca, MHCTUTYT mpa-
Ba, TONBSITTMHCKMIT TOCYIapCTBEHHBII YHUBEpPCUTET. Tema
Oynyueit KaHauaaTcKoi aucceprauuu: «[1pou3BoaCcTBoO 1Mo
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YTOJIOBHOMY 1€y B OTHOIIIEHUU yMepIlero». ABTOp U CO-
aBTOp 12 Hay4YHBIX PaObOT W MyOIMKAIIWIA.

Ob6aacmo Hay4HbIX UHMEPeCco8: YTOJOBHbIN Mpoliecc.
Tpydanos Aprem BagumoBuu, acmipaHT Kadenpbl rpax-
JAHCKOTO M TIpedNpUHUMATeNbCcKoro rpaba, CamapcKuii
HallMOHAJIbHBIN MCCNeA0BATeNbCKUN YHUBEPCUTET UMEHU
akamemuka C. I1. Koponesa.

Obaacmb Hay4uHbIX UHmMepecos: XWINIIHOE TPaBo, yIpaB-
JIeHMe MHOTOKBAapTUPHBIM JOMOM.

Ocmanrosny EBrennii MropeBuy, crapinuii npernogaBaTeib
kadeapbl TEOPUM U UCTOPUU TOCYIAPCTBA U MpaBa I0pUIU-
yeckoro dakynbrera, [OMeIbCKMii rocynapCcTBEHHbIN YHU-

BepcuteT uMeHM PpaHircka CKOpUHBI. ABTOp 6 HaydYHBIX
crateit: «MecTHoe caMoyrpaBjieHWe U pa3BUTHE OOIle-
CTBEHHOW AaKTUBHOCTM TpaxaaH»; «OOpa3oBaTelIbHBII
MPOLECC U IPaXKIAHCKO-TTATPUOTUYECKOE BOCIIUTAHUE MO-
Jonexu»; «IIpaBoBoii cTaTyC MECTHOTO CaMOYITPaBJICHUS»
U ApyTUE.

Ob6aacmb nay4HbIX UHMeEpPecos: TIPABOBOE OOECTIEUEHUE J1es -
TEJIbHOCTA OPTaHOB MECTHOTO CAMOYIIPABJICHUSI, TPABOBOE
obecrie4yeHre OpraHoB TOCYIApCTBEHHOIO YIIpaBJIEHUS,
pa3BUTHE TPaXkIaHCKOro oOllecTBa, MpaBoBoe obecreye-
HUE M30MpaTesbHOro mnpoiecca, opMMpoBaHUE OPraHOB
BJIACTH.
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TPEBOBAHHA K O®OPMJIEHUIO CTATEIN

Hnsa myGamkanuuy HaydHbIX padoT B xkypHaje «lOpuauyeckuii BecTHUK CaMapcKoro yHMBepcUTeTa» MpUHUMA-
I0TCSl CTaTbW, COOTBETCTBYIOIIME HAyYHBIM TPEOOBaHUSM, O0IlEMY HAIpaBICHUIO XKypHasa U MpeACTaBIsIoNIme
MHTepeC JJ1 JOCTaTOYHO LIIMPOKOIo Kpyra poCCUNCKOM 1 3apy0eKHOM HayuHOI OOLIECTBEHHOCTH.

HpezmaraeMbIﬁ B CTaTh€ MaTCpHraj 10JKEH OBITb OpPUTUHAJIbHLIM, HE OHY6HI/IKOB3HHHM PaHEC B Ipyrux rneyar-
HBIX U3JaHuAgX, HalTMCaHHbIM B KOHTCKCTEC COBpeMeHHOVI Hay‘{HOﬁ JINTECPATYpPhI, a TAKXKE COACPXKATb OYEBUIHBIN
JJIEMCHT CO31aHUA HOBOI'0 3HAHUA.

Bce nipecraBiieHHBIE CTATHY ITPOXOIST MPOBEPKY B MPOrpaMMe «AHTHILIATHAT» W HATIPABJISIOTCST HA HE3aBUCH -
Moe (BHYTpeHHee) pelieH3upoBaHue. PellleHre 00 onmyOoJIMKOBaHUY TTPUHUMAETCST PEIKOJIErMeid Ha OCHOBAaHUHT
PELIeH3UH.

HepI/IOZ[I/I‘{HOCTI) BbIXOJa XypHajla — 4 BBIITYCKaA B Iro.

IIpaBuna odopmaenus
TekcT craTbn

* CTaTbsl MPeNoCTaBISIETCS Ha PYCCKOM WJIM aHTJIMICKOM sI3bIKe B riedyaTHOM (popMmat A4) 1 3J1eKTpOHHOM (T10
9J1. TIOYTEe) BUIAX.

* [lepen 3aryaBueM craTbu npocrasisercs mudp YAK.

* HazBaHue paboTHI, CIIMCOK aBTOPOB B ayipaBuTHOM Topsiake (DMO, MecTo paboThI, MHACKC U aapec MecTa
paboThI, TOJKHOCTh, 3JIEKTPOHHAs MOYTa), aHHOTALIMs, KJIIOUeBbIe C/I0Ba, OUOIMorpachuiyecKuil CIMcoK JOJIKHbI
OBITH ITPENCTABICHBI HA PYCCKOM Y aHTJIMMCKOM SI3bIKaX.

* TekcT cTaThbu JOKEH ObITh HaOpaH B TeKCTOBOM penakTope Word miist Windows ¢ paciuupenueM doc wnu rtf
rapHutypoit Times New Roman 14 kersiiem uepes 1,5 untepBana.

* O6beM OCHOBHOI'O TEKCTa HE NOJKEH MpeBblaTh 8—10 cTpaHuil.

* PUCYHKM M TaOIUILIBI MTPEAIoNaraloT HajlnuyKre Ha3BaHUsl U CKBO3HYIO HyMEpalUIo.

* bubnuorpaduyeckuii cnucok oopmisiercs B cootseTcTBUU ¢ TOCT P 7.05—2008 mo mopsiaky LIMTUPOBaHUS
rnocJjie OCHOBHOTro TekcTta. Jlomyckaercs He 6osee 20—30 UCTOUHMKOB.

* CChUIKM Ha YIOMSIHYTYIO JIMTEpATypy B TEKCTe 00si3aTeIbHBI U JAAI0OTCS B KBaJIpaTHBIX CKOOKaX, HaIpuMep
[14, c. 28]. CchlIKM Ha UHOCTPaHHbIE UCTOYHUKU MIPUBOISATCS Ha SI3bIKE OpUTMHAJA.

Ipaduka

* PactpoBbie (hopmaThl: pucyHKU U hoTorpaduu, CKaHUpyeMble UM MOAroToBaeHHbIe B Photoshop, Paintbrush,
Corel Photopaint, nosxHbI UMeTh pa3petieHue He MeHee 300 dpi, dopmar TIF

* BekTopHbIe (hopMaThl: pUCYHKH, BbINOJHEHHbIE B Mporpamme CorelDraw 5.0-11.0, 1OJ>KHBI UMETD TOJILUHY
JuHui He MeHee 0,2 MM, TeKCT B HUX MOXeT ObITh HaOpaH rapHutypoii Times New Roman unu Arial. He peko-
MEHAyeTCcsl KOHBepTUpoBaTh rpacuky u3 CorelDraw B pacTpoBble hopMaThl.

DopmyJib

* EnvHUIBI MI3MepeHus ciieayeT BoipaxkaTh B MexayHapoaHoit cucteme enuHuil (CH).

* B craTbe mpuBOASITCS JIUIIL caMble IJIlaBHbIE, UTOroBble (hopmyiibl. Habop (opmyn mpousBoauTcst B penak-
Tope opmyn Microsoft Equation ¢ mapameTrpaMu: oObIYHBINA — 14, KpynHBIA UHAEKC — 9, MeJIKUIl UHAEKC — 7,
KPYIHBIA cuMBoa — 20, MeKuit cumMBoa — 14.

* BcraBka B TeKCT cTaThy (DOPMYIT B BUIle TpaUUeCKUX OOBEKTOB HEMOITYyCTUMA.

* Bce ncnosib3oBaHHbIE B (POPMYJIE CUMBOJIBI CJIEAyeT paciin(poBbIBaTh.

Cmamou, oghopmaeHHble He NO NPAsUAAM, pedKoalecUell pACCMampUueamscs He 6yoym.

Pedaxuus scyprnana



