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ÓÄÊ 340.13
Dragan M. Mitrović*

WHY PROCEDURAL JUSTICE DOES NOT EXIST** 

Since the middle of the last century the interest in the naturally-legal research has 
been restored, and then intensified. At that time, there appeared new concepts advocating 
for the existence of different types of justice (corporate, solidarity, organisational, 
international, etc.) including procedural justice. The best-known advocates of the 
concepts of the existence of procedural justice were J. Rawls and O. Höffe, and later 
L. Fuller, H. Hart, R. Dworkin, P. Koller, M. Van den Bos and others.

However, the aim of this work is not to support the idea of the existence of procedural 
justice suggested by the above writers, but rather to challenge it. This will be shown by 
referring to the obvious: justice is synonymous with truth, and not with rightness, on 
which the above writers develop the concept of procedural justice. Truthfulness is related 
to what exists, and rightness to the proper and accurate performance of appropriate 
procedures. Otherwise, founding of procedural justice in truthfulness would be a kind 
of contradictio in adjecto arising from the confusion between justice and procedurality.

The two terms are related but not similar, therefore truthfulness and rightness do not 
coincide, and nor do justice and law. Something that is truthful need not be righteous. And 
vice versa, something that is righteous need not be truthful. Apparently, it has to do with 
the relationship between the objective (truthfulness, justice and fairness) and the means 
(rightness, correctness, accuracy, reliability, etc., in a word, solidity). This relationship 
between truthfulness and rightness depicts rightness , first of all, as the means of the proper 
application of law, and only after that as the means of possible achievement of fairness in 
law. Of justice therein can be no mention. The aforesaid relationship shows another thing: 
only substantive legal rules can be just, while this cannot be the case with procedural rules.

The consideration of the relationship of truthfulness and rightness in the example of 
the actually existing justice and the actually non-existent procedural justice, raises yet 
another important question: the relationship between material (substantive) and formal 
(procedural) legal rules. As it is rendered impossible to clearly and fully delineate them, 
thus are substantive rules relating to procedures declared the procedural, and all that 
only to acquire for procedural rules and positive law the aureole of justice. This cannot 
be accepted as correct because, for example, the principle of impartiality or the principle 
of fairness, which are wrongly considered procedural, indeed belong to substantive law.

In still a deeper shade lies the question of the relationship between natural law and 
positive law. It seems that the insistence on the existence of procedural justice can be 
regarded as the belated response of the members of positivist jurisprudence. Strange enough, 
that the existence of procedural justice is advocated by the writers who originally belonged 
to the direction of naturally-legal jurisprudence. It seems that both the former and the latter 
aim at showing positive law as just. Only in this case, it is not a construct but a simulacrum. 
It must be hard to believe in any authority as truth instead in truth as the only authority.

Between the truthfulness of justice and the rightness of procedure lies fairness as the 
place of occasional meeting of justice and procedure. Therefore, procedural justice does not 
exist, but justice exists, though it is not procedural, and nor is fairness. Procedure is the only 
righteous means of law, but law is not the only righteous means of justice.

Key words: justice, fairness, truthfulness, rightness, procedural law, procedural justice.
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1. JUSTICE IN BRIEF
Justice (iustitia) is the ultimate social and legal value. 

It has value because it is a kind of proportionality and 

harmony, all the way up to the achievement of harmony, 
which is another name for absolute justice. Apart from 
this absolute, divine or natural justice, there exists social 
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justice, with its derived types (moral, religious, legal), 
which is relative viewed in human proportions [1; 2].

A special type is legal justice. It is an important type of 
social justice because it is considered synonymous either 
with the proportionate or with the equal. It is determined 
pursuant to two formal legal models, because of which 
we speak about two types of legal justice. The first is 
distributive justice (justitia distributiva: “proportional 
allocation among all”), which is original, position-
based and prescribes that “the unequal be treated 
unequally”. The second is the commutative (justitia 
commutativa: “equal allocation among all”), which 
relates to the exchange and prescribes that “the equal be 
treated equally”. In its narrowest meaning, legal justice 
denotes adapting to law (legal justice /justitia legali/). 
We can also speak about court justice (and not only 
about fairness) as a special type of the manifestation 
of justice where court judgments are the sources of the 
law. However, the question what substantive justice is 
comprised of cannot be answered with any of the like 
models, but with the oldest, the antique one, that it is 
just to serve the common good [3, p. 122]. For example, 
the most recent attempts to determine solidarity justice, 
according to which more of the common goods should 
be allocated to the weak and poor and less to the strong 
and rich (the justice of Robin Hood), are not models 
of substantive justice as they are presented, but of the 
Aristotle’s distributive justice. And it is formal.

Legal justice, being a type of social justice is not 
perfect. But nor is the law. As a result, between the 
imperfect legal justice and the even more imperfect 
law, there always exists a higher or lower tension [4, pp. 
675-679]. Justice is easier to feel than to determine or 
achieve, because law can never become justice itself. For 
this reason, any law is unjust to a certain extent. But it 
must not become perverted to achieve injustice. Bearing 
this in mind, Cicero determined the purpose of law as 
the skill of the right measure in the distribution of the 
goods among citizens (Sit ergo in jure civilians hic 
finis legitimae atque usitatae in rebus causisque civium 
aequabilitatis conservatio). In such a way he refreshed the 
older Plato and Aristotle’s idea of achieving the common 
good as the greatest accomplishment of substantive 
justice. This means that ”normal law” must contain at 
least ”minimum of justice”, which, through general legal 
principles, flows into law (as proposed by R. Dworkin). 
However, this justice is not procedural either.

2. RAWLS’S AND HÖFFE’S UNDERSTANDING 
OF PROCEDURAL JUSTICE

When as of the middle of the last century, the interest in 
naturally-legal research restored, and then intensified, even 
more have grown the contemplations on the types of justice: 
international, political, corporate, solidarity, organisational, 
transactional, compensational, etc. [5–9], differing from 
traditional forms of religious, moral and legal justice. 
Moreover, increasingly has grown the support for the 
existence of procedural justice envisaged as considerably 
broader than legal and court justice.

Such support was accepted with certain relief in the 
positivist-oriented jurisprudence in the West. It can be 
considered a belated response to the revival of naturally-
legal teachings in the second half of the 20th century. It 
is odd that procedural justice is also advocated for by 
the writers belonging to the opposite orientation. Such 
support can be regarded as an exaggerated response by 
the members of the naturally-legal jurisprudence. But 
the relief of the former and the support of the latter are 
neither appropriate nor useful because procedural justice 
is non-existent. They are just the thought constructs and 
experiments in legal philosophy and theory.

The most famous advocates of the teachings of the 
existence of procedural justice are John Rawls and Otfried 
Höffe. In addition to these, other writers, mostly the 
Anglo-Saxon (L. Fuller, H. Hart, R. Dworkin, F. Hayek 
or M. Van den Bos) argue in favour of this like teaching.

As for John Rawls’ teaching of procedural justice, 
”the principle of the openness of position”, set forth 
in his famous work ”A Theory of Justice” [10, p. 91], 
contains the idea of the ideal initial social condition or 
social position, as well as the belief that ”all positions” 
of individuals in society are not ”open” (while some 
are though). The latter belief of Rawls shows that 
individuals are not even equal when it comes to the 
access to opportunities. After all, it is well-known, that 
social competition has never been impartial and just, 
because it is rigged before its very start. Not even in 
Rousseau’s idealised description of the natural state of 
man ”without competition” is there such a completely 
”fair” equality between the ”noble savages” − people 
are different and therefore unequal. This fact, which 
Jean-Jacques Rousseau had already pointed out, Rawls 
accepted as evident, but in spite of it, he still considered as 
decisive his idealised vision of the necessary impartiality 
with regard to the ”equality of opportunity”, and thus 
the necessary rightness of individuals in society. It is 
only normal that such impartiality and rightness in 
individuals with self-awareness can produce but the 
sense of personal frustration and injustice [10, p. 93].

Such ”openness of position”, which Rawls departs 
from when he speaks about procedural justice, relates 
and is further transmitted to all purely procedural 
situations in which individuals can find themselves 
(starting from the type and the way of using procedural 
rules in the determination of the original position of an 
individual in a society or an employee in an enterprise, 
all the way up to the position of an accused or a witness 
in a proceeding before judicial authorities). Moreover, 
the absence of the necessary impartiality in social and 
legal sense, as well as the resulting rightness as to social 
behaviour and the application of legal rules [10, p. 92] 
(words which Rawls uses as a kind of mantra) not only 
deprive individuals of the results of their exertions, 
but take away from them the opportunity to undergo 
personal ”experience of self-realisation” which is one 
of the few ”basic forms of human good” in general. This 
way Rawls confirms, perhaps unconsciously, the general 
theodicean tragedy of the human being, because all that 
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he claims is in favour of the conclusion opposite to his 
original premises. This world is really changing due 
to the impact of stimulating and acceptable ideas, but 
for this world the ideas and conceptions alone are not 
enough.

In considering Rawls’s conception of procedural 
justice, it can be perceived that the major flaw in his 
teaching consists in that social and legal rules through 
which we determine the criteria and measurements 
for establishing the concept of procedural justice, are 
declared to be procedural in advance although they are 
not. These are, first and foremost, the rules through 
which we determine ”the principle of the openness of 
position”, as well as the rules which establish the way 
of the impartial and righteous execution of procedural 
norms, whereas they are substantive although referring 
to the way of the conduct of the procedure. This fact 
already shows that Rawls’ main premise, contained in 
his ”principle of the openness of position”, is virtual and 
fictional, as well as Kelsen’s ”pranorm”. This premise 
is non-existent and cannot be used as the starting 
point for determining procedural justice. As has been 
mentioned, the reason is evident: ”the principle of the 
openness of position” and ”the principle of fair equality 
of opportunity” (as a means to achieve) ”equality”, is 
substantive and not procedural in its nature. It is related 
to substantive rules which determine the way in which 
purely procedural social and legal rules will be executed.

The same can be said of Rawls’ ”independent 
criteria”, i.e. measurements or standards that should 
establish procedural justice [10, p. 93]. Nor are 
they procedural, but substantive in their character. 
They can even be just, but not as the ingredient of 
procedural justice. It should be pointed out that such 
clear measurements and standards are non-existent −
for which reason they are not clearly determined in 
Rawls’ teaching either, nor is there a feasible procedure 
that inevitably leads to the righteous outcome, i.e. to 
procedural justice. But all this did not prevent Rawls 
from arguing that the impartial procedure ”transfers” 
its impartiality to the righteous, i.e. fair ”outcome”. 
Therefore, again it is related to his belief that procedural 
justice can be achieved.

Rawls also claims that it is not necessary any more 
to take account of the infinitely varying circumstances 
and constant changes of the relative positions of certain 
persons, as was once done in civil naturally-legal theories 
of the Social Contract, because it is sufficient for the 
system (that is referring to the state, and especially to the 
legal one) to be righteously set up (”structured”). As if 
the system could do what nature fails. On that occasion, 
he also ignored that Jean-Jacques Rousseau and John 
Locke derived the establishment of the state and legal 
system from the natural and social state, and not the 
natural and social state from the one and same state and 
legal system. As has been mentioned above, neither in 
this construct or simulacrum of the original state, as 
well as in the subsequent social status, are individuals 
equal [10, p. 119]. Instead of this road map, Rawls 

arranges conditions (which he himself lays down in 
advance) into the artificially created virtual concept of 
the ”original position” [11]. By claiming that it is wrong 
to focus attention on the varying relative positions of 
individuals and by expecting that any such change is just 
per se, Rawls himself challenges his own initial premise 
and admits that it is fictional, that it is also related to 
the construct and the simulacrum. Similar problems at 
the time made Ronald Dworkin develop his political 
theory of law that came after his legal theory (which 
could not answer the ultimate legal questions, which 
was the task he set upon himself) [12; 13]. Neither in 
the latter, the political, did Dworkin succeed in finding 
the criteria and standards for the flow of natural law into 
positive law. Instead, he only managed to set forth the 
guidelines, and similarly did Rawls when he spoke of 
procedural justice.

Rawls’s teaching of the ”principle of the openness 
of position” and the existence of the ”independent 
criteria”, is obviously the matter of his personal belief. 
However, this is the case with Rawls’s conception of 
perfect and imperfect procedural justice, too. In other 
words, it is not possible to determine a procedure which 
provides a desired result with certainty in the sense of 
the achievement of procedural justice, especially not 
automatically. This is acknowledged by Rawls himself, 
who is right when he says that perfect procedural justice 
does not exist, but is wrong when he claims the opposite 
of imperfect procedural justice, because procedural 
justice does not exist at all [10, p. 90–95]. Both of them 
are chimaeras. Justice is not a chimaera, and nor is it 
procedural.

When it comes to the teaching of Otfried Höffe, 
which is set forth in his book Justice: Philosophical 
Introduction [14], first it should be noted that Höffe 
begins his presentation of procedural justice with the 
statement that for the legally binding decisions ”defined 
procedures are necessary”. This is not under dispute, 
but something else is open to dispute though: his claim 
that these procedures are ”based on the principles of 
justice” (e.g. What does the procedure of tax payment 
by citizens have to do with the principles of justice? 
One who claims it, has to concede that any state which 
levies taxes on its citizens is just or at least based on the 
principles of justice) [14, p. 47].

Open to dispute is also the following Höffe’s 
statement. He says that when it has to do with the 
procedure, it is not directly related to the contents or the 
results, but to the jurisdictions, terms and forms, which 
are not the purpose in themselves but produce that 
general readiness for the acceptance of the decisions of 
the legislator that are not yet determined in terms of the 
content (here Höffe confuses readiness of the citizens 
to have the legislator with their readiness to accept the 
legislator’s ”pig in a poke”, in the form of any future law 
whose content cannot be acquainted with in advance). 
Also, proceeds Höffe, procedures must be open to the 
needs and interests of those whom they concern (this 
only in case that the respective subjects are telepaths 
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when it has to do with future laws − subsequent 
acquaintance with such laws, which have already been 
adopted, is harmful for citizens and dangerous). In 
addition, adds Höffe, the procedures themselves must 
be such that they can be learned (why and who from?), 
and, besides, they must rely on the previous givens 
which are, on their part, also fair − which, at least, are 
not inconsistent with substantive justice [14, p. 47].

In addition, Höffe distinguishes three types of 
procedural justice, unlike Rawls who contents himself 
with its two types. It is related to ”pure”, ”imperfect” and 
”perfect” procedural justice. Only ”pure” procedural 
justice is something more than ”mere subsidiary 
legitimacy”, which Höffe links with ”imperfect justice 
... which prevails in the law and the state”. He has failed 
to observe that ”imperfect justice” is of the ”wooden 
iron” type. One way or the other, not even Höffe’s 
imperfect justice (for which he himself admits that it 
is prevailing in the law and the state) can be deprived 
of the righteously executed procedure, impartiality, etc. 
[14, p. 48]. Otherwise, the following saying of Ulpian 
would hold true: Quod principles placuit, legis habet 
vigorem.

Höffe claims that ”pure” justice ”lies in the 
procedure itself, while of the criterion for the just result, 
which would be independent from the procedure, 
can be no mention” [14, p. 48]. He thus derives the 
concept of justice from procedural norms and claims 
that procedural justice can be derived from itself alone, 
from its own measurements, which cannot in advance 
provide a just result (which is his original ”uroboros”). 
This way he relativises justice, as does Michael Walzer, 
and allows for the just to be considered also that what is 
unjust [15, p. 16]. It is only that Walzer derives justice 
from the changeability of social conditions and the 
respective cultural milieu of a society, while Höffe does 
it directly from procedural rules that need not provide a 
just result in the form of legal or court justice or fairness. 
Besides, Höffe fails to explain why procedural rules are 
just at all, except that he considers them such. If the 
belief is an argument in philosophy, this is not the case 
in science.

Two other types of procedural justice are achieved 
”through the procedure”. In so-called ”perfect” 
procedural justice there is a kind of an independent 
measurement for a fair result, as well as a procedure 
through which this result is achieved with approximate 
certainty. Thereafter Höffe gives an example of the equal 
division of the pie, which refers to commutative and 
not to the procedural justice. He failed to note that it 
is important for (commutative, not procedural) justice, 
that the parts are equal, and not the way in which and 
by which means is the cake cut into equal parts (which, 
presumably, should apply to a non-existent procedural 
justice) [14, p. 16]. Also, Höffe claims, when it comes 
to ”imperfect procedural justice” then, too, ”for the 
just result there exists an independent criterion”. Höffe 
illustrates it by the example taken from criminal law 
and claims that criminal procedural justice is achieved 

when all real culprits, but only they, are punished in 
proportion to their guilt. But such an independent 
criterion does not exist. And nor does the legal system 
which faultlessly punishes only the culprits. By this 
example Höffe challenges his own self: firstly, because 
he confuses substantive rules with the procedural, and 
secondly, because he confuses a just outcome (that only 
the culprits are punished) with a righteously conducted 
procedure (which renders possible, or impossible, 
the achievement of such just objective in the form of 
court fairness). This is realized by Höffe himself, when 
he admits that it is obvious that there is no procedure 
which excludes judicial misconceptions and which 
prevents the punishment of the innocent, as well as the 
non-punishment of the culprits, too severe or too mild. 
It is clear that such relative justice is neither legal nor 
procedural.

Attention should also be drawn to the fact that Höffe 
does not make a clear distinction between procedural 
justice [14, p. 49] (which does not exist) and the right 
to a fair trial (which exists) [16]. He, indeed, states 
quotations ”Listen to the other side” (Audiatur et altera 
pars), and ”No one should be a judge in his own cause” 
(Nemo ex judex in causa sui), but ignores the fact that 
the right to a fair trial is the collective designation of a 
set of substantive rules and recommendations referring 
to the conduct of investigation and judicial procedure, 
and not a set of formal procedural rules that are 
classified under procedural justice. Also, he ignores that 
the right to a fair trial refers to the protection of rights of 
people in all stages of the proceedings before the court 
or other state authorities, as well as that it is concerned 
with substantive rather than the procedural rules. This 
is confirmed by the most important international 
documents in which it is clearly set forth that this right 
is the fundamental human right and that it is one of 
the generally applicable principles. As such, it cannot 
be only procedural in its nature. For example, the right 
to a fair trial is enshrined in The Universal Declaration 
of Human Rights, The International Covenant on Civil 
and Political Rights, The UN General Assembly, The 
European Convention on Human Rights and other 
similar international treaties, and even in the norms 
of the customary international law. All the documents, 
especially in Article 6 of The European Convention 
on Human Rights, determine international standards 
referring to a fair trial. Their determination and 
development are based on the idea that when human 
rights are not respected in a police station, interrogation 
room, in detention, court or prison cell, then the 
authorities obviously do not perform their duties. 
Apparently, these rules are inspired by justice, and 
perhaps they are even just, but they are not procedural.

Finally, Höffe concludes that one should take 
account of the fair and equal treatment of the parties, 
that one should keep in mind the objective and 
subjective independence of judges, the publicity of 
proceedings, legal remedies, the prescribed time frame 
of proceedings, etc. for without legal security, which 
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they serve, there is no real justice either. But not even 
then is it about procedural justice, but about rules that 
should ensure a fair trial [16, p. 34–65; 17, p. 534]. 
Their primary objective is not justice, but legal security.

3. TRUTHFULNESS AND RIGHTNESS
As has been mentioned earlier, the aim of this work 

is not to support the idea of the existence of procedural 
justice, upheld by John Rawls, Otfried Höffe and other 
writers, but to challenge it. This will be shown by 
referring to the obvious: that justice is synonymous with 
truth, and not with impartiality and rightness on which 
the authors wrongly based their notion of procedural 
justice.

That justice should be derived from nature, i.e. 
truthfulness, is confirmed by numerous writers who 
derive the concept of justice from nature itself, from 
the ancient to the contemporary ones. This applies to 
Serbs, too, for whom justice has always been derived 
from that what “is”, what is natural and truthful. Justice 
is the “foundation of everything” (St. Sava). It is the 
truth because “just is only that what is truthful” (Dositej 
Obradović). Otherwise, it must be hard to believe in any 
authority as truth, instead in truth as the only authority.

Such traditional metaphysical point of view is not 
shared by all writers. For example, according to Peter 
Koller justice is the most important part of morality, 
because its standards do not express only what is good or 
evil but also what is right and wrong in our relationships 
with other people. This means that the concept of 
justice, which is traditionally derived from truthfulness, 
is expanded by Koller through the introduction of 
the concept of rightness in the ethical and not in the 
positivist sense [18, p. 8, 11]. Other writers, especially 
in the field of social sciences, take it “for granted“ that 
procedural justice exists and multiply that construct 
to make up different simulacra, i.e. different types of 
procedural justice, which are also non-existent (for 
example, criminal procedural justice, and why not 
civil procedural justice, too, administrative procedural 
justice, etc.).

It is perhaps for this reason that it is the right 
moment to set forth a number of observations about 
the relationship between truthfulness and rightness in 
general (that exists), and about the relationship between 
justice and procedural justice (which does not exist).

First of all, procedural legal rules can provide only 
rightness in the sense of properness, predictability 
and reliability (for example, in accordance with the 
application of substantive rules of impartiality and 
fairness /fair play), but cannot provide truthfulness and 
justice. Rightness is proper administering. Something 
is done righteously because it has been administered in 
a proper, systematic and expert way, and not because 
it is true or just. Herein truthfulness appears only as a 
possible objective or a desirable result, rather than the 
ingredient of the respective procedure which is but the 
means of a possible achievement of that desired objective 
[19, p. 17–18]. Rightness is particularly significant for 

the law, which is righteous when it is suitable for work, 
i.e. unrighteous when it is not suitable for work. But, it 
is the servant of truthfulness for procedural justice that 
can be nothing more than “applicable rightness“. Such 
rightness is useful because it can serve as a “reliable 
measure“ and a “guiding principle“ [20, p. 57]. But it 
has nothing to do with justice whatsoever, which has its 
own purpose (“supra purpose“), especially when it is 
inspired by mercy.

The same relationship can be considered in a different 
and more modern way, from the perspective of natural 
sciences, which do not determine truthfulness any more 
as the absolute but the relative notion. Today, many 
natural philosophers and theoreticians of probability 
believe that instead of the terms “truthfulness“ and 
“justice“ one should use the terms “probability“ and 
“concreteness“. According to them, we can speak only 
of the “degrees of truthfulness“. They incline towards 
“different degrees of probability“ which tend to finally 
become the complete, absolute truth. This means that 
the debates about truth in a traditional and absolute 
sense should be replaced by the debates in a modern 
and relative sense about the “degrees of truthfulness“, 
the “degrees of rational belief“ or the “degrees of 
probability“ (J. M. Keynes) [21, pp. 71–78]. In line 
with this, truth is not considered only the relative, 
but also the unachievable value, except for one case 
in which it is indeed attainable. This is the case when 
truth is realised (established and confirmed, no matter 
what exactly it means). Until then we can speak only 
about the “degrees of truthfulness“ (H. Reichenbach, 
H. Jefferies, K. Popper) [22, 23, 24] expressed in the 
form of “scaled certainty“ that something is true. At the 
opposite end of the same scale there is “wrongness“. 
Therefore, when we claim that something is true, the 
afore-mentioned writers believe, then we only say that 
we personally assume that something is true. And we 
can never claim that something is really absolutely true, 
except for the abovesaid exception. For this reason 
these writers suggest “suitability for work“ as the basic 
researcher’s guiding principle, and not truthfulness of 
the obtained evidence which in the long run belongs to 
our referential system (L. Wittgenstein) [25].

The briefly presented beliefs about truth and justice 
in natural sciences are added with new descriptive 
approaches of the scientists from different social areas. 
They, too, focus more on the individual perception of 
truth and justice, therefore, on that what individuals 
regard as just, and less on the definitive or truthful 
abstract metatheoretical determination of justice. For 
example, some writers direct their study to the research 
of justice and rightness in the areas of social exchange, 
contracting, purchasing, etc. that is, in business relations 
in general (J. Greenberg) while others deal with justice 
from the standpoint of the possession of wealth and social 
power (R. Nozick), education opportunities, availability 
of medical care (F. d’Agostino). There are also works on 
the nature of organisational justice, the process of fair 
judgment in organisations (R. Korpanzano, B. Ambrose) 

Mitrović Dragan M.   Why procedural justice does not exist



12 Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà                                                                                   Òîì 4  ¹ 1   2018

or the forms of control in the organisation (R. Shapiro, 
E. Brett). Further are examined the effects of justice as to 
the consequences of righteous or unrighteous treatment 
in the workplace (M. Van den Bos, G. Conlon). Finally, 
the issues of the determination of justice in international 
relations are revived (R. J. Bies). What a quantity of the 
accumulated maculatura. It seems that this quantity 
and not its quality has in natural and social sciences 
given impetus to the authors in legal sciences to ever 
more often and with an increasing persistence advocate 
for the existence of procedural justice (for example, in 
the case of “norms and procedures of the allocation of 
goods“) [26, p. 169–176].

Be that as it may, what applies to truth, should also 
be applied to justice. Yet, the claim about justice as the 
unachievable value, as well as the claim about truth as 
the unattainable value is not acceptable, because truth 
is nonetheless bound to be found out and justice flows 
into positive law, i.e. it is occasionally embodied in it in 
the form of fairness. This renders possible to conclude 
that justice nonetheless exists (as does truth, and not 
only in the perfective, as something that is achieved or 
reached), therefore, not only in the way as proposed by 
contemporary writers. Moreover, one cannot consider 
truthful the claim that justice is relative in the sense 
of scaling. Here it is rather related to the degree of the 
realisation of efforts (successfulness) to achieve justice. 
Besides, it is arguable whether relative justice can be just 
at all. If nothing else, it is for certain that there exists an 
immutable conception of justice which motivates man 
to achieve it, in which he succeeds now and then, despite 
being so “fortunately shaped that there is no accurate 
measurement of truthfulness“, but on account of this he 
has “more exquisite measurements of inaccuracy“. Man 
is not only a rational, but also an intuitive being. Thus 
can be explained why there are so many misconceptions 
about truth, justice and its types [27, p. 72]. Justice is a 
glorious idea which consists of divine ingredients in us.

Perhaps pointing out that truthfulness and rightness 
do not coincide, although they are determined in absolute 
or relative sense, is more important than considering 
the relationship between truthfulness and rightness. 
Something that is truthful need not be righteous from 
the procedural point of view (for example, when the 
court establishes substantive truth, but on account of 
the unrighteous conduct of the rules of procedure must 
acquit the culprit). And conversely, what is righteous need 
not be truthful (for example, when the rules of procedure 
are conducted righteously but the result is not truthful 
on account of erroneously established substantive truth). 
Obviously, it is related to the relationship between the 
objective (truthfulness, justice or fairness) and the means 
(rightness, properness, predictability, correctness, i.e. 
solidity of the conducted procedure). This relationship 
shows that rightness is primarily the means of impartial 
application of the law, and only then and in the second-
class the means of the possible achievement of fairness 
in the law. Also, the above-mentioned relationship 
shows that only the substantive legal rules can be just, 

while this cannot be the case with the procedural rules 
(for example, the rule that the procedural rules are to 
be impartially and fairly applied belong to substantive 
law and only this rule in this example can be regarded 
as just, while the procedural rules themselves cannot be 
regarded as such because for them it is enough only to be 
righteously conducted, and that in compliance with the 
aforementioned substantive rule).

The consideration of the relationship of truthfulness 
and rightness in the example of actually existing justice and 
actually non-existent procedural justice gives rise to yet 
another important question, and that is the question of the 
relationship between material (substantive) law and formal 
(procedural) law [17]. The former relates to the general 
legal norms that are classified according to their content, 
and the latter to the general legal norms that are classified 
according to their form. But this division, too, is “to a large 
extent artificial, as are the previous divisions, because it 
is not always easy to determine whether a certain norm 
belongs to substantive law or formal law“ [17, p. 220]. 
That it indeed relates to artificial and unreliable division is 
shown by the set forth teachings of Rawls and Höffe, but 
also that of Koller, in which the rules of substantive law 
relating to the application of purely procedural rules, are 
classified under procedural rules. In other words, because 
it is rendered impossible to clearly and fully delineate 
between one and another, the proponents of procedural 
justice declare substantive rules relating to procedure the 
procedural, and all that only to construct the concept of 
procedural justice. Neither of this can be accepted because, 
for instance, the rule of impartiality and the rule of fairness 
require that only procedural rules are righteously applied. 
These rules, and others, too, determine the way of conduct 
of purely procedural rules. It is not the same to relate to 
something and to be something. For this reason, they 
belong to substantive law.

Be that as it may, the relationship between substantive 
law and formal law shows that rightness, and hence so-
called procedural justice, is but the means of the application 
of the law. Moreover, it shows that only substantive 
legal rules can be just, while it cannot be the case with 
procedural rules. This allows for concluding something 
else: truthfulness is the synonym for justice, and rightness 
is the synonym for the procedures which per se are not 
or do not have to be righteous, and even less truthful in 
the sense of justice. Therefore, rightness cannot be the 
synonym for justice and so-called procedural justice.

In yet a deeper shade lies the question of the 
relationship between natural law and positive law. It 
seems that insistence on the existence of procedural 
justice can be regarded as the belated response of the 
members of positivist jurisprudence. Strange enough, 
that the existence of procedural justice is also advocated 
by the writers who have originally belonged to the 
direction of naturally-legal jurisprudence. Particularly, 
the proponents of positivist legal beliefs insist on the 
differentiation between positive law and natural law 
and between justice as truthfulness and rightness as 
properness. Such an approach could be called scientific, 
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and not philosophical. It requires from the jurists realists-
positivists to take an objective, value-based and ethically 
neutral attitude with respect to the law, as the norm, 
particularly procedural, need not be linked with any 
one system of social and legal values (for example, the 
achievement of common good, the realisation of justice, 
the protection of human liberties, etc.). The fact that 
they have deviated from such value-based and ethical 
neutrality shows also that the same jurists-positivists ever 
more often consider that the measurement of justice 
is the fact that the norm has been righteously applied, 
exactly according to the established procedure, as well as 
that only this is enough for positive law to be regarded as 
just. Such claim cannot be accepted if one bears in mind 
that positivists derive the law in a “bottom-up“ manner 
(as has recently often been the case with the members 
of the Anglo-Saxon jurisprudence direction), as well 
as that it is based only on the world of physical reality, 
instead of the world of metaphysical reality, because 
the law is simultaneously the realistic and the idealistic 
phenomenon. They wrongly identify the world of physical 
reality with the world of legal reality (which is a kind of 
“surreality“, metareality), while the purely legal world of 
ideas (the world of the meta-metalegal reality) is excluded 
from their consideration. Despite these decisive flaws, 
they still, because of the alleged justice of procedural 
rules, readily regard positive law itself as just. And it is 
exactly this legal metaworld and the meta-metalegal 
world (or “world 2“ and “world 3“ as they are called by K. 
Popper), which jurists-positivists dispute and reject, that 
show that within the law as the metaworld there exist two 
separate worlds, i.e. it has two special models: the legal 
world of rules (the metaworld of the substantive rules) 
and the legal world of the meta-metarules (the world of 
the procedural rules). The former regulates the content of 
legal communication, and the latter establishes the order 
of righteous conduct of legal rules and human behavior 
under them. If only the righteous conduct of a procedure 
could secure the characteristic of justice to positive law, 
legal anarchy would begin shortly. Moreover, any order 
could be designated as just because of the righteous 
application of the law. This also means that the legal 
order in which the law is not always applied righteously 
could be considered legitimate. Obviously, rightness is 
the necessary condition for the application and normal 
realisation of the law, but it is not the basis of its justice.

4. FAIRNESS AS THE MEETING PLACE 
OF TRUTHFULNESS AND RIGHTNESS

Between justice and procedure resides fairness 
as the meeting place and the coinciding of justice as 
truthfulness and rightness as properness (reliability, 
and correctness, i.e. solidity). This is also indirectly 
acknowledged by writers who advocate for procedural 
justice, especially those who are trying to find some 
kind of support for procedural justice in the rules of 
substantive law. Because of this, they consciously confuse 
substantive norms with procedural norms. However, 
procedural justice is non-existent, while justice exists, 

though it is not procedural, and neo is fairness, which 
can be considered the operative and applicable form of 
justice.

The fact that fairness is the place where truthfulness 
and rightness meet and cross one another is shown by 
the connection of natural law and positive law which 
enables the rules of natural justice to flow into the rules of 
positive law. This link renders possible the determination 
of fairness in naturally-legal and positively-legal sense. 
Fairness “in the naturally-legal sense’ exists when a law 
directly refers to natural law in cases related to legal gaps 
(when there are no legal provisions referring to particular 
cases whose provisions are not envisaged by law or the 
judge could not appeal to them as they do not fall under 
any one of general norms). On the other hand, fairness 
in positively-legal sense has at its disposal its legal 
(substantive) and judicial (formal) forms. Legal fairness 
in the positively-legal sense renders possible for the legal 
norm to be applied in such a way that all the characteristics 
of a case are going to be taken into account. Such norms 
fall under justice in the law (which requires that petty 
theft, embezzlement, fraud out of need, etc. are not 
punishable) in contrast to rigid law which does not allow 
for taking into account such characteristics. Judicial 
fairness in the positively-legal sense exists when concrete 
cases, which are embraced by law, are decided in the 
spirit of law, i.e. its idea, substance, and not in keeping 
with the letter of the law. This usually happens when law 
does not embrace all the characteristics of a concrete case 
(legal gap case). It is then that judicial fairness enables 
the judge to decide the concrete case according to the 
rule he himself determines.“ It follows that the law only 
through fairness can serve the realisation of the idea of 
justice (Aristotle), and not through procedural justice 
(Rawls, Höffe and others). A similar thought is found in 
Radbruch’s Philosophy of Law: the law is reality which 
has its meaning in the fact that it serves the idea of justice.

Open to dispute is also the place of procedural justice 
when compared to legal and court justice. If procedural 
justice were really to exist, legal and court justice would 
become its types. However, the scope of procedural 
justice would not have been exhausted because it would 
also have to relate to all other procedural rules adopted 
by other social subjects. This shows that procedural 
justice is in this sense also ambiguously conceived and 
determined, which is not the case with procedural 
rules that have to be increasingly more determined and 
clearer for their righteous application.

5. CONCLUSION
To claim that procedural justice exists means to 

incline towards what is modish in jurisprudence. Jurists-
positivists can gain satisfaction in it, for, after all, positive 
law is also just, even if only in the procedural sense. On 
the other hand, jurists of naturally-legal orientation, 
exaggerating the broadening of the concept of justice, 
also make disservice to both themselves and jurists-
positivists. They have started advocating for the existence 
of procedural justice, so that at least through which the  
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positive law becomes just. They have neglected that 
procedural justice is non-existent while justice exists, as 
well as that justice is not procedural, and nor is fairness.

The fact that procedural justice does not exist can be 
shown by the following statements:

– Justice is synonymous with truthfulness, and not 
with rightness upon which the aforementioned writers 
build the concept of procedural justice.

– Truthfulness refers to what exists, whereas rightness 
relates to proper and accurate conduct of appropriate 
procedures.

– Truthfulness and rightness do not coincide, and nor 
do justice and law. Something that is truthful need not 
be righteous. And vice versa, something that is righteous 
need not be truthful.

– The link between truthfulness and rightness shows 
that it is connected with the relationship between the 
objective (truthfulness, justice and fairness) and the 
means (rightness, correctness, accuracy, reliability, etc. 
in a word, solidity).

– Procedural justice is often wrongly derived from 
the substantive rules referring to procedures that are 
thereafter declared procedural (for example, the principle 
of impartiality or the principle of fairness requires that 
procedural rules are applied righteously and fairly: they 
belong to the substantive law and not to the procedural 
law because they determine the way of conduct of the 
purely procedural rules). To relate to something and to 
be something are different things.

– Truthfulness and rightness, i.e. justice and 
procedure, occasionally coincide and then they emerge 
in the form of fairness.

If the claim that procedural justice exists were accepted, 
then Hitler’s Nuremberg race laws could be considered 
just only on the account of their being adopted in a legally 
righteous way. Or, in a milder case, any righteous and 
fair conduct of the rules of procedure in general could be 
considered just, while the unrighteous conduct of the same 
procedural rules would be legally acceptable, though it 
could not be called just in the procedural sense. Obviously, 
it is related to the dangerous simulacrum which replaces 
the substance of the law with its form (procedure), 
truthfulness with rightness, and justice with arbitrariness.

Insistence on the existence of procedural justice can 
be considered the belated response of the members of 
positivist jurisprudence, as has already been mentioned. 
Strange enough, that the existence of procedural justice is 
also advocated by the writers who originally belonged to the 
direction of naturally-legal jurisprudence. Presumably, both 
the former and the latter have the same objective, only for 
different reason: to present positive law as just. However, it is 
not Rawls’s or Höffe’s construct any more but a simulacrum of 
procedural justice that is readily accepted by jurists-positivists 
and supported by jurists of the naturally-legal orientation.

To sum up: procedural justice does not exist, but 
justice can be reached through righteous procedures. And 
vice versa, justice exists, but it is not procedural, and nor 
is fairness. Procedure is the only righteous means of the 
law, but the law is not the only righteous means of justice.
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Äðàãàí Ì. Ìèòðîâè÷*

ÏÎ×ÅÌÓ ÏÐÎÖÅÑÑÓÀËÜÍÎÃÎ ÏÐÀÂÀ ÍÅ ÑÓÙÅÑÒÂÓÅÒ**

Ñ ñåðåäèíû ïðîøëîãî âåêà èíòåðåñ ê åñòåñòâåííî-ïðàâîâûì èññëåäîâàíèÿì 
áûë âîññòàíîâëåí, à çàòåì àêòèâèçèðîâàí. Â òî âðåìÿ ïîÿâèëèñü íîâûå êîíöåïöèè, 
ïðîïàãàíäèðóþùèå ñóùåñòâîâàíèå ðàçëè÷íûõ òèïîâ ïðàâîñóäèÿ (êîðïîðàòèâíîå, 
ñîëèäàðíî îòâåòñòâåííîå, îðãàíèçàöèîííîå, ìåæäóíàðîäíîå è ò. ä.), âêëþ÷àÿ òàê-
æå è ïðîöåññóàëüíîå ïðàâî. Íàèáîëåå èçâåñòíûìè ñòîðîííèêàìè êîíöåïöèé ñóùå-
ñòâîâàíèÿ ïðîöåññóàëüíîé ñïðàâåäëèâîñòè áûëè Äæ. Ðîóëç è Î. Õ¸ôôå, à ïîçäíåå 
Ë. Ôóëëåð, Ã. Õàðò, Ð. Äâîðêèí, Ï. Êîëëåð, Ì. Âàí äåí Áîñ è äðóãèå.

Îäíàêî öåëüþ ýòîé ñòàòüè ÿâëÿåòñÿ íå ïîääåðæàòü èäåþ î ñóùåñòâîâàíèè ïðîöåññó-
àëüíîãî ïðàâîñóäèÿ, ïðåäëîæåííóþ âûøåóïîìÿíóòûìè àâòîðàìè, à ñêîðåå îñïîðèòü åå. 
Ýòî áóäåò ïîêàçàíî ñî ññûëêîé íà î÷åâèäíîå: ñïðàâåäëèâîñòü ÿâëÿåòñÿ ñèíîíèìîì èñòè-
íû, à íå ñ ïðàâèëüíîñòè, íà êîòîðîé âûøåóïîìÿíóòûå àâòîðû ðàçðàáàòûâàþò êîíöåïöèþ 
ïðîöåññóàëüíîé ñïðàâåäëèâîñòè. Èñòèíà ñâÿçàíà ñ òåì, ÷òî ñóùåñòâóåò, è ñ ïðàâèëüíîñòüþ 
íàäëåæàùåãî è òî÷íîãî âûïîëíåíèÿ ñîîòâåòñòâóþùèõ ïðîöåäóð. Â ïðîòèâíîì ñëó÷àå ñîç-
äàíèå ïðîöåññóàëüíîãî ïðàâîñóäèÿ íà ñàìîì äåëå áûëî áû ñâîåãî ðîäà ïðîòèâîðå÷èåì 
â ñâîåé îñíîâå, âîçíèêàþùèì èç-çà ïóòàíèöû ìåæäó ïðàâîñóäèåì è ïðîöåäóðîé.

Ýòè äâà òåðìèíà ñâÿçàíû, íî íå ïîõîæè äðóã íà äðóãà, ïîñêîëüêó ñïðàâåäëè-
âîñòü è ïðàâèëüíîñòü íå ñîâïàäàþò, ðàâíî êàê ïðàâîñóäèå è çàêîí. Òî, ÷òî ïðàâäè-
âî, ìîæåò íå áûòü ïðàâåäíûì. È íàîáîðîò, ïðàâåäíîñòü ìîæåò íå áûòü ïðàâäèâîé. 
Ïî-âèäèìîìó, ýòî ñâÿçàíî ñ îòíîøåíèåì ìåæäó îáúåêòèâíûì (ïðàâäèâîñòü, ñïðà-
âåäëèâîñòü) è ñðåäñòâàìè (ïðàâèëüíîñòü, òî÷íîñòü, íàäåæíîñòü è ò. ä. – îäíèì 
ñëîâîì, ïðî÷íîñòü). Ýòà âçàèìîñâÿçü ìåæäó ïðàâäèâîñòüþ è ïðàâîòîé îïðåäåëÿåò 
ïðàâîòó ïðåæäå âñåãî êàê ñðåäñòâî íàäëåæàùåãî ïðèìåíåíèÿ çàêîíà è òîëüêî ïî-
ñëå ýòîãî êàê ñðåäñòâî âîçìîæíîãî äîñòèæåíèÿ ñïðàâåäëèâîñòè â çàêîíîäàòåëü-
ñòâå. Î ñïðàâåäëèâîñòè ïðè ýòîì íåëüçÿ ãîâîðèòü. Âûøåóïîìÿíóòàÿ âçàèìîñâÿçü 
ïîêàçûâàåò äðóãîå: òîëüêî ìàòåðèàëüíûå ïðàâîâûå íîðìû ìîãóò áûòü ñïðàâåäëè-
âûìè, â òî âðåìÿ êàê ýòî ìîæåò íå èìåòü ìåñòà â îòíîøåíèè ïðîöåäóðíûõ ïðàâèë.

Ðàññìîòðåíèå âçàèìîñâÿçè ïðàâäèâîñòè è ïðàâèëüíîñòè íà ïðèìåðå ôàêòè-
÷åñêè ñóùåñòâóþùåãî ïðàâîñóäèÿ è ôàêòè÷åñêè íå ñóùåñòâóþùåãî ïðîöåññóàëü-
íîãî ïðàâîñóäèÿ óêàçûâàåò åùå íà îäíó âàæíóþ ïðîáëåìó: âçàèìîñâÿçü ìåæäó 
ìàòåðèàëüíûìè è îôèöèàëüíûìè (ïðîöåññóàëüíûìè) ïðàâîâûìè íîðìàìè. Ïî-
ñêîëüêó íåâîçìîæíî èõ ÷åòêî è ïîëíî ðàçãðàíè÷èòü, òàêèì îáðàçîì, ÿâëÿþòñÿ 
ñóùåñòâåííûìè ïðàâèëà, êàñàþùèåñÿ ïðîöåäóð, çàÿâëåííûõ ïðîöåññóàëüíûìè, 
è âñåãî òîãî, ÷òî òîëüêî ïðèîáðåòàåò ïîçèòèâíûé îðåîë ïðàâîñóäèÿ. Ýòî íå ìî-
æåò ñ÷èòàòüñÿ ïðàâèëüíûì, ïîñêîëüêó, íàïðèìåð, ïðèíöèï áåñïðèñòðàñòíîñòè 
èëè ïðèíöèï ñïðàâåäëèâîñòè, êîòîðûå îøèáî÷íî ñ÷èòàþòñÿ ïðîöåññóàëüíûìè, 
â äåéñòâèòåëüíîñòè îòíîñÿòñÿ ê ìàòåðèàëüíîìó ïðàâó.

Â åùå áîëåå ãëóáîêîé òåíè ëåæèò âîïðîñ î âçàèìîñâÿçè ìåæäó åñòåñòâåííûì 
è ïîçèòèâíûì ïðàâîì. Ïîõîæå, ÷òî îòñòàèâàíèå ñóùåñòâîâàíèÿ ïðîöåññóàëüíî-
ãî ïðàâîñóäèÿ ìîæíî ñ÷èòàòü çàïîçäàëûì îòâåòîì ñòîðîííèêîâ ïîçèòèâèñòñêîé 
þðèñïðóäåíöèè. Äîñòàòî÷íî ñòðàííî, ÷òî ñóùåñòâîâàíèå ïðîöåññóàëüíîé ñïðà-
âåäëèâîñòè ïðîïàãàíäèðóåòñÿ ó÷åíûìè, êîòîðûå ïåðâîíà÷àëüíî ïðèíàäëåæàëè ê 
íàïðàâëåíèþ åñòåñòâåííî-ïðàâîâîé þðèñïðóäåíöèè. Ïîõîæå, ÷òî è ïåðâûå, è ïî-
ñëåäíèå ñòðåìÿòñÿ ïîêàçàòü ïîçèòèâíûé çàêîí êàê ñïðàâåäëèâûé. Òîëüêî â ýòîì 
ñëó÷àå ýòî íå êîíñòðóêöèÿ, à ñèìóëÿêð. Òðóäíî ïîâåðèòü â êàêóþ-ëèáî âëàñòü êàê 
èñòèíó âìåñòî èñòèíû êàê åäèíñòâåííîãî àâòîðèòåòà.

Ïîýòîìó ïðîöåññóàëüíîãî ïðàâîñóäèÿ íå ñóùåñòâóåò, íî ñàìî ïðàâîñóäèå ñó-
ùåñòâóåò, õîòÿ ïðè ýòîì îíî íå ÿâëÿåòñÿ ïðîöåññóàëüíûì è ñïðàâåäëèâûì. Ïðî-
öåäóðà – åäèíñòâåííîå ïðàâåäíîå ñðåäñòâî ïðàâà, íî çàêîí – íå åäèíñòâåííîå 
ñïðàâåäëèâîå ñðåäñòâî ïðàâîñóäèÿ.

Êëþ÷åâûå ñëîâà: ñïðàâåäëèâîñòü, ïðàâäèâîñòü, ïðàâîòà, ïðîöåññóàëüíîå ïðàâî, 
ïðîöåññóàëüíîå ïðàâîñóäèå.

* Ìèòðîâè÷ Äðàãàí Ì. (draganm@ius.bg.ac.rs), Ph.D., ïðîôåññîð ôàêóëüòåòà ïðàâà, Óíèâåðñèòåò Áåëãðàäà, 
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Îòâåòñòâåííîñòü – ýòî îäíà èç îñíîâíûõ êàòåãî-
ðèé, øèðîêî èñïîëüçóåìûõ â ïðàâîïðèìåíèòåëüíîé 
ïðàêòèêå [1, ñ. 124]. Îòâåòñòâåííîñòü â ëþáîì îáùå-
ñòâå îïðåäåëÿåòñÿ è ðåàëèçóåòñÿ ñ ó÷åòîì èñòîðè÷å-
ñêèõ, ñîöèàëüíûõ, ýêîíîìè÷åñêèõ, èäåîëîãè÷åñêèõ, 
ïîëèòè÷åñêèõ è äðóãèõ ñóáúåêòèâíûõ è îáúåêòèâíûõ 
óñëîâèé è ïðåäñòàâëÿåò ñîáîé îñîáûé âèä ñîöèàëü-
íîé ñâÿçè ýëåìåíòîâ îáùåñòâà, ÿâëÿåòñÿ îäíèì èç 
âàæíåéøèõ èíñòèòóòîâ îðãàíèçàöèè îáùåñòâåííîé 
æèçíè [2, ñ. 15].

Ãîñóäàðñòâî, íàçûâàþùåå ñåáÿ ïðàâîâûì, ñòðå-
ìèòñÿ â ñâîåé äåÿòåëüíîñòè ïîâûñèòü ïðàâîâóþ 
êóëüòóðó íàñåëåíèÿ, âêëþ÷àþùóþ â ñåáÿ ãëóáîêîå 
óñâîåíèå ïðàâà êàê íåîáõîäèìîãî ðåãóëÿòîðà îáùå-
ñòâåííîé æèçíè, ïîâûñèòü êà÷åñòâî ïðàâîâîãî ðå-
ãóëèðîâàíèÿ è óðîâíÿ ñèñòåìû þðèäè÷åñêèõ àêòîâ, 
âûòåñíèòü èç îáùåñòâà ïîâåäåíèå, íå ñîãëàñóþùå-
åñÿ ñ ïðàâîì [1, ñ. 124].

Ïðîâîäÿ àíàëèç òåðìèíà «îòâåòñòâåííîñòü», 
ìîæíî çàìåòèòü, ÷òî îí ÿâëÿåòñÿ ìíîãîçíà÷íûì è 
óïîòðåáëÿåòñÿ â ñàìûõ ðàçëè÷íûõ ñìûñëàõ. Ïðè-
íÿòî ðàçëè÷àòü ñîöèàëüíóþ, ìîðàëüíóþ, ïîëèòè÷å-
ñêóþ è þðèäè÷åñêóþ îòâåòñòâåííîñòü. Ñîöèàëüíàÿ 
îòâåòñòâåííîñòü â äàííîì ñëó÷àå ÿâëÿåòñÿ îáîáùà-
þùèì ïîíÿòèåì è âêëþ÷àåò âñå âèäû îòâåòñòâåí-
íîñòè â îáùåñòâå. Åñëè ðàññìàòðèâàòü ñîöèàëüíóþ 
îòâåòñòâåííîñòü ñ ôèëîñîôñêîé ïîçèöèè, òî ìîæíî 
çàìåòèòü åå îáîñíîâàíèå ñâîáîäîé âîëè (ñâîáîäîé 
âûáîðà) ñóáúåêòà îòâåòñòâåííîñòè [3, ñ. 66]. Åñëè îá-
ðàòèòüñÿ ê ìîíîãðàôèè Ä. À. Ëèïèíñêîãî «Ïðîáëåìû 
þðèäè÷åñêîé îòâåòñòâåííîñòè» (ÑÏá., 2003), òî ìû 
âèäèì, ÷òî àâòîð îïðåäåëÿåò ñîöèàëüíóþ îòâåòñòâåí-
íîñòü êàê äèàëåêòè÷åñêóþ âçàèìîñâÿçü ìåæäó ëè÷íî-
ñòüþ è îáùåñòâîì, õàðàêòåðèçóþùóþñÿ âçàèìíûìè 
ïðàâàìè è îáÿçàííîñòÿìè ïî ñîáëþäåíèþ ïðåäïèñà-
íèé ñîöèàëüíûõ íîðì, èõ âûïîëíåíèþ, âëåêóùåìó 
îäîáðåíèå, ïîîùðåíèå, à â ñëó÷àÿõ áåçîòâåòñòâåííî-
ãî ïîâåäåíèÿ, íå ñîîòâåòñòâóþùåãî ïðåäïèñàíèÿì 
ýòèõ íîðì, – îáÿçàííîñòü ïðåòåðïåòü íåáëàãîïðè-

ÿòíûå ïîñëåäñòâèÿ è èõ ïðåòåðïåâàíèå. Ñîöèàëüíàÿ 
îòâåòñòâåííîñòü åäèíà, íî èìååò ðàçëè÷íûå ôîðìû 
ðåàëèçàöèè. Ýòî îòâåòñòâåííîñòü êàê çà ïðîøëîå, 
òàê è çà áóäóùåå ïîâåäåíèå [4, ñ. 5]. Â ñîîòâåòñòâèè 
ñ ýòèì ôîðìàìè ñîöèàëüíîé îòâåòñòâåííîñòè ÿâëÿ-
þòñÿ ìîðàëüíàÿ è þðèäè÷åñêàÿ îòâåòñòâåííîñòü [3, 
ñ. 66], à òàêæå ïîëèòè÷åñêàÿ è ðåëèãèîçíàÿ îòâåò-
ñòâåííîñòü. Íàñ èíòåðåñóåò â ïåðâóþ î÷åðåäü þðè-
äè÷åñêàÿ îòâåòñòâåííîñòü êàê âàæíåéøèïé èíñòè-
òóò ëþáîé ïðàâîâîé ñèñòåìû, îäèí èç ñóùíîñòíûõ 
ìåõàíèçìîâ ïðàâà, íåîáõîäèìûé ýëåìåíò åãî äåé-
ñòâèÿ; òàêæå þðèäè÷åñêàÿ îòâåòñòâåííîñòü ñëóæèò 
âàæíåéøåé ãàðàíòèåé êîíñòèòóöèîííîñòè, çàêîí-
íîñòè è ïðàâîïîðÿäêà, ðåàëèçàöèè ïðàâ è ñâîáîä 
÷åëîâåêà è ãðàæäàíèíà [5, ñ. 115].  

Èññëåäîâàíèÿìè ïîíÿòèÿ «þðèäè÷åñêàÿ îòâåò-
ñòâåííîñòü» ó÷åíûå-ïðàâîâåäû è ôèëîñîôû çàíè-
ìàþòñÿ óæå íà ïðîòÿæåíèè äâóõ ñ ïîëîâèíîé òûñÿ-
÷åëåòèé. Âîñïðèÿòèå þðèäè÷åñêîé îòâåòñòâåííîñòè 
çà ýòî âðåìÿ ïðåòåðïåëî ñóùåñòâåííóþ ýâîëþöèþ. 
Òàê, «èç èíñòèòóòà êðîâíîé ìåñòè îòâåòñòâåííîñòü 
ïåðåðîñëà â íàêàçàíèå êîíêðåòíîãî ñóáúåêòà ïðà-
âîíàðóøåíèÿ, îáîãàòèëàñü è êîíêðåòèçèðîâàëàñü 
ëåêñè÷åñêàÿ ñîñòàâëÿþùàÿ; ñôîðìèðîâàëèñü îñ-
íîâîïîëàãàþùèå ïðèíöèïû þðèäè÷åñêîé îòâåò-
ñòâåííîñòè», îäíàêî ïî-ïðåæíåìó îñòàëèñü äèñ-
êóññèîííûìè âîïðîñû, ïîñâÿùåííûå «äåôèíèöèè 
þðèäè÷åñêîé îòâåòñòâåííîñòè êàê åäèíîãî ïðàâîâî-
ãî ÿâëåíèÿ, è, êàê ñëåäñòâèå, èç ýòîãî âûòåêàþùåå, 
âîïðîñ î íàëè÷èè è âîîáùå öåëåñîîáðàçíîñòè ââåäå-
íèÿ â þðèäè÷åñêèé òåðìèíîëîãè÷åñêèé îáîðîò ïî-
íÿòèÿ ‘‘ïîçèòèâíàÿ þðèäè÷åñêàÿ îòâåòñòâåííîñòü’’» 
[6, ñ. 91]. Íà íàø âçãëÿä, òåðìèí «ïîçèòèâíàÿ þðè-
äè÷åñêàÿ îòâåòñòâåííîñòü» óæå áîëåå ïîëóâåêà íà-
õîäèòñÿ â íàó÷íîì îáîðîòå, äðóãîå äåëî, ÷òî, êàê è 
ðàíüøå, òàê è â íàñòîÿùåå âðåìÿ, áûëè è åñòü ñòî-
ðîííèêè è ïðîòèâíèêè äàííîãî ïîíÿòèÿ. Ïðîáëåìà 
þðèäè÷åñêîé îòâåòñòâåííîñòè, êàê âåðíî îòìå÷àþò 
èññëåäîâàòåëè, çàíèìàåò îäíî èç öåíòðàëüíûõ ìåñò 
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êàê â îáùåé òåîðèè ïðàâà, òàê è â îòðàñëåâûõ þðè-
äè÷åñêèõ íàóêàõ [5, ñ. 115].

Äèñêóññèîííîñòü òåðìèíà «þðèäè÷åñêàÿ îò-
âåòñòâåííîñòü», ïî íàøåìó ìíåíèþ,  ñâÿçàíà ñ åãî 
ìíîãîãðàííîñòüþ, à òàêæå ñ òåì, ÷òî çàêîíîäàòåëü-
íîãî îïðåäåëåíèÿ þðèäè÷åñêîé îòâåòñòâåííîñòè íå 
ñóùåñòâóåò. Òàêîå ìíîãîîáðàçèå âçãëÿäîâ íåêîòîðûå 
àâòîðû îáúÿñíÿþò «ðàçíîîáðàçèåì ìåòîäîâ â èññëå-
äîâàíèè è àíàëèçå ôåíîìåíà þðèäè÷åñêîé îòâåò-
ñòâåííîñòè, â àêöåíòèðîâàíèè êàêèõ-ëèáî îòäåëüíûõ 
ñâîéñòâ èëè ïðèçíàêîâ þðèäè÷åñêîé îòâåòñòâåííî-
ñòè â öåëîì ëèáî îòäåëüíûõ åå âèäîâ» [7, ñ. 153].

Ðàññìàòðèâàÿ þðèäè÷åñêóþ îòâåòñòâåííîñòü, 
êàê è ëþáîé äðóãîé âèä  ñîöèàëüíîé îòâåòñòâåííî-
ñòè, ñëåäóåò îòìåòèòü, ÷òî îíà «åäèíà è âêëþ÷àåò â 
ñåáÿ êàê îòâåòñòâåííîñòü çà áóäóùåå ïîâåäåíèå (ïî-
çèòèâíóþ, äîáðîâîëüíóþ) îòâåòñòâåííîñòü, òàê è îò-
âåòñòâåííîñòü çà ïðîøëîå ïðîòèâîïðàâíîå ïîâåäå-
íèå (íåãàòèâíóþ, ãîñóäàðñòâåííî-ïðèíóäèòåëüíóþ 
îòâåòñòâåííîñòü). Îòëè÷èòåëüíûå ÷åðòû è ñâîéñòâà, 
êîòîðûå âûäåëÿþò þðèäè÷åñêóþ îòâåòñòâåííîñòü 
ñðåäè äðóãèõ âèäîâ ñîöèàëüíîé îòâåòñòâåííîñòè, íå 
âñòóïàþò â ïðîòèâîðå÷èå ñ îáùèìè ñâîéñòâàìè ñî-
öèàëüíîé îòâåòñòâåííîñòè» [4, ñ. 11].

Ðîññèéñêèå ó÷åíûå ïî-ðàçíîìó îïðåäåëÿþò 
þðèäè÷åñêóþ îòâåòñòâåííîñòü. Òàê, Í. Â. Âèòðóê 
ïîä ïðàâîâîé (þðèäè÷åñêîé) îòâåòñòâåííîñòüþ 
ïîíèìàåò «îñîçíàíèå ñóáúåêòîì íåîáõîäèìîñòè 
èñïîëíåíèÿ òðåáîâàíèé ïðàâîâûõ íîðì (õîòÿ ýòè 
íîðìû î÷åíü ÷àñòî â èñòîðèè ÷åëîâå÷åñòâà áûëè 
þðèäè÷åñêèìè, íî íå ïðàâîâûìè. – Å. Ï., À. Ã.), 
à òàêæå íàñòóïëåíèÿ íåãàòèâíûõ ïîñëåäñòâèé çà èõ 
íåèñïîëíåíèå» [8, ñ. 12]. Ñåáÿ âûøåíàçâàííûé ó÷å-
íûé îòíîñèò ê òåì, êòî ïîääåðæèâàåò êîíöåïöèþ 
ïîçèòèâíîé þðèäè÷åñêîé îòâåòñòâåííîñòè [8, ñ. 22].  
Ë. È. Ñïèðèäîíîâ, îïèðàÿñü íà èäåè Î. Ñ. Èîôôå è 
Ì. Ä. Øàðãîðîäñêîãî,  ïðèøåë ê âûâîäó, ÷òî þðè-
äè÷åñêàÿ îòâåòñòâåííîñòü – ìåðà «ãîñóäàðñòâåííîãî 
ïðèíóæäåíèÿ, êîòîðàÿ âûðàæàåòñÿ â îòðèöàòåëüíûõ 
ïîñëåäñòâèÿõ äëÿ ïðàâîíàðóøèòåëÿ, íàñòóïàþùèõ 
â âèäå îãðàíè÷åíèé ëè÷íîãî èëè èìóùåñòâåííîãî 
ïîðÿäêà. Îíà – ðåàêöèÿ îáùåñòâà è ãîñóäàðñòâà íà 
ïðàâîíàðóøåíèå [9, ñ. 286, 295]. 

Â ëèòåðàòóðå ðàñïðîñòðàíåíî ìíåíèå, ñîãëàñ-
íî êîòîðîìó ìîæíî çàìåòèòü, ÷òî þðèäè÷åñêóþ îò-
âåòñòâåííîñòü îòîæäåñòâëÿþò ñ ñàíêöèåé ïðàâîâîé 
íîðìû. Ïî ìíåíèþ Î. Ý. Ëåéñòà, ïîíÿòèå «þðèäè-
÷åñêàÿ îòâåòñòâåííîñòü» ïî ñâîåìó îáúåìó øèðå  ïî-
íÿòèÿ «ïðèìåíåíèå ñàíêöèé», òàê êàê îíî âêëþ÷àåò 
â ñåáÿ êâàëèôèêàöèþ ïðàâîíàðóøåíèÿ, ãàðàíòèè 
äîñòèæåíèÿ îáúåêòèâíîé èñòèíû ïî äåëó, ïðèìåíå-
íèå ìåð ïðåñå÷åíèÿ, ïðàâà ñóáúåêòà, îáâèíÿåìîãî â 
ïðàâîíàðóøåíèè, îñíîâàíèÿ îñâîáîæäåíèÿ îò þðè-
äè÷åñêîé îòâåòñòâåííîñòè, «ñîñòîÿíèå íàêàçàííî-
ñòè» ïðè ðåàëèçàöèè øòðàôíûõ ñàíêöèé è äð. [10, 
ñ. 102–103,  136]. Îòìåòèì, ÷òî ñîâðåìåííàÿ òåîðèÿ 
ïðàâà âñå-òàêè ðàçãðàíè÷èâàåò (è ïðàâèëüíî äåëà-
åò) ðàçëè÷íûå ìåðû (âèäû) ãîñóäàðñòâåííîãî (ãîñó-
äàðñòâåííî-ïðàâîâîãî) ïðèíóæäåíèÿ, â ÷àñòíîñòè  

ìåðû ïðåñå÷åíèÿ è ìåðû þðèäè÷åñêîé îòâåòñòâåí-
íîñòè, ïðè÷åì èìåííî â òàêîé ïîñëåäîâàòåëüíîñòè. 
Þ. À. Äåíèñîâ ïðèøåë ê âûâîäó, ÷òî ñóùíîñòüþ þðè-
äè÷åñêîé îòâåòñòâåííîñòè «ÿâëÿåòñÿ ïðèìåíåíèå ê 
ïðàâîíàðóøèòåëþ ïðåäóñìîòðåííîé ñàíêöèåé ïðà-
âîâîé íîðìû ìåðû ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ», 
è äàëåå îí ïèøåò, ÷òî ýòèì îïðåäåëåíèåì îí ðàñêðû-
âàåò «ïðåæäå âñåãî þðèäè÷åñêèé àñïåêò îòâåòñòâåí-
íîñòè, ëèøü îò÷àñòè çàòðàãèâàÿ åå ñîöèîëîãè÷åñêèå 
õàðàêòåðèñòèêè» [11]. Ñâîþ ìîíîãðàôèþ «Îáùàÿ 
òåîðèÿ ïðàâîíàðóøåíèÿ è îòâåòñòâåííîñòè (ñîöèî-
ëîãè÷åñêèé è þðèäè÷åñêèé àñïåêòû)», îïóáëèêîâàí-
íóþ â 1983 ã., îí çàêàí÷èâàåò ñëåäóþùèìè ñëîâàìè: 
«...îòâåòñòâåííîñòü êàê îñîçíàíèå è äîáðîñîâåñòíîå 
âûïîëíåíèå äîëãà äîëæíà ïîäêðåïëÿòüñÿ íåîòâðàòè-
ìûì ïðèìåíåíèåì âñåõ âèäîâ ñàíêöèé, âêëþ÷àÿ ïðàâî-
âûå, ê íàðóøèòåëÿì âîçëîæåííûõ íà íèõ îáÿçàííîñòåé» 
[11, ñ. 140–141]. Âî-ïåðâûõ, íà íàø âçãëÿä, òåðìèí «ïðè-
ìåíåíèå» çäåñü áîëåå óìåñòåí, ÷åì áîëåå åìêàÿ êàòåãî-
ðèÿ «ðåàëèçàöèÿ», âêëþ÷àþùàÿ  â ñåáÿ ñïåöèôè÷åñêóþ 
ôîðìó ðåàëèçàöèè íîðì ïðàâà – ïðàâîïðèìåíåíèå. 
Êàê áû íè ïîíèìàëè ñàíêöèþ: â óçêîì ñìûñëå – êàê 
êàðó, íàêàçàíèå èëè â øèðîêîì – êàê ðåàêöèþ ãîñó-
äàðñòâà è äðóãèõ ïðàâîïðèìåíèòåëåé íà ïðàâîìåðíîå 
èëè íåïðàâîìåðíîå ïîâåäåíèå èëè äåÿòåëüíîñòü, íî 
â ëþáîì ñëó÷àå ðå÷ü èäåò î âëàñòíûõ ñóáúåêòàõ ïðàâà, 
ò. å. î ïðàâîïðèìåíèòåëÿõ. Êñòàòè, ýòî â íà÷àëå XXI â. 
êîíñòàòèðîâàë Ä. À. Ëèïèíñêèé: «...þðèäè÷åñêàÿ îò-
âåòñòâåííîñòü – ïîíÿòèå, íàèáîëåå áëèçêîå ê ïðîöåñ-
ñó ïðàâîïðèìåíåíèÿ. Îíî íåïîñðåäñòâåííî ñâÿçàíî ñ 
þðèäè÷åñêîé êâàëèôèêàöèåé äåÿíèÿ êàê ïðàâîìåð-
íîãî – îäîáðÿåìîãî èëè ïîîùðÿåìîãî, òàê è ïðîòè-
âîïðàâíîãî – ïîðèöàåìîãî, îñóæäàåìîãî, âëåêóùåãî 
ïðèìåíåíèå ìåð ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ» 
[4, ñ. 7]. Âî-âòîðûõ, â îêîí÷àòåëüíîì âûâîäå êíè-
ãè Þ. À. Äåíèñîâà ìîæíî óâèäåòü ïðèçíàíèå äâóõ-
àñïåêòíîñòè þðèäè÷åñêîé îòâåòñòâåííîñòè, íî ïðè 
ÿâíîì äîìèíèðîâàíèè ðåòðîñïåêòèâíîãî ïîäõîäà, 
Íå ñëó÷àéíî äâå èç òðåõ ãëàâ åãî òðóäà ïîñâÿùåíû 
ñîöèîëîãè÷åñêîìó è þðèäè÷åñêîìó àñïåêòó ïðàâîíà-
ðóøåíèÿ è íåò íè îäíîãî  ïàðàãðàôà î ïðàâîìåðíîì 
ïîâåäåíèè.

Îòäåëüíûå èññëåäîâàòåëè îòîæäåñòâëÿþò þðè-
äè÷åñêóþ îòâåòñòâåííîñòü ñ íàêàçàíèåì.  Í. Ñ. Ìà-
ëåèí îòìå÷àåò: «...íàêàçàíèå – ýòî è åñòü îòâåòñòâåí-
íîñòü» [12, ñ. 30]. Äðóãèå àâòîðû ðàññìàòðèâàþò 
þðèäè÷åñêóþ îòâåòñòâåííîñòü êàê ïðàâîîòíîøåíèå 
ìåæäó ãîñóäàðñòâîì è ãðàæäàíèíîì, ïðè êîòîðîì 
ãîñóäàðñòâî â ëèöå ñâîèõ îðãàíîâ èìååò ïðàâî íàêà-
çàòü ïðàâîíàðóøèòåëÿ, à îí îáÿçàí ïðåòåðïåòü íà-
êàçàíèå. Íàïðèìåð, òàêîé ïîçèöèè ïðèäåðæèâàëñÿ 
À. Ï. Ôåôåëîâ, îïðåäåëÿÿ þðèäè÷åñêóþ îòâåòñòâåí-
íîñòü êàê «ñâîéñòâî îáùåñòâåííîãî îòíîøåíèÿ, êî-
òîðîå ïðîÿâëÿåòñÿ â äåÿòåëüíîñòè ñóáúåêòà ïðàâà è 
âûðàæàåòñÿ â îñîçíàíèè èëè âîçìîæíîñòè îñîçíà-
íèÿ ñîöèàëüíî çíà÷èìûõ ïîñëåäñòâèé ñâîèõ äåé-
ñòâèé, íåãàòèâíàÿ îöåíêà êîòîðûõ îïðåäåëÿåòñÿ â 
íîðìàõ ïðàâà è ðåàëèçóåòñÿ îðãàíàìè ãîñóäàðñòâà â 
ïðîöåññå ðåãóëèðîâàíèÿ è îõðàíû îáùåñòâåííûõ îò-
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íîøåíèé, èñõîäÿ èç þðèäè÷åñêèõ ôóíêöèé òîé èëè 
èíîé îòðàñëè ïðàâà» [13, ñ. 51]. Îòäåëüíûå  èññëåäî-
âàòåëè ðàññìàòðèâàþò þðèäè÷åñêóþ îòâåòñòâåííîñòü 
â ðàìêàõ ñóùåñòâóþùèõ ïðàâîâûõ êàòåãîðèé. Îíè 
òðàêòóþò åå êàê îõðàíèòåëüíîå ïðàâîîòíîøåíèå, êàê 
ñïåöèôè÷åñêóþ þðèäè÷åñêóþ îáÿçàííîñòü, êàê ðåà-
ëèçàöèþ ñàíêöèé ïðàâîâûõ íîðì è ò. ä. [14, ñ. 136]. 

Óêàçàííûå âûøå ïîäõîäû ê ïîíèìàíèþ þðèäè÷å-
ñêîé îòâåòñòâåííîñòè â íàñòîÿùåå âðåìÿ âîñïðèíè-
ìàþòñÿ ñ èçâåñòíîé äîëåé êðèòè÷íîñòè. Ðàññìîòðèì 
îáîçíà÷åííûå ïîçèöèè ê ïîíèìàíèþ þðèäè÷åñêîé 
îòâåòñòâåííîñòè áîëåå äåòàëüíî. Áîëüøàÿ ÷àñòü àâ-
òîðîâ ñâîäèò þðèäè÷åñêóþ îòâåòñòâåííîñòü ê ãîñó-
äàðñòâåííîìó ïðèíóæäåíèþ. Ýòî ñâÿçàíî ñ òåì, ÷òî â 
ëèòåðàòóðå ãîñóäàðñòâåííîå ïðèíóæäåíèå ïîíèìàþò 
êàê «ïðàâîâîå âîçäåéñòâèå, îñóùåñòâëÿåìîå îò èìå-
íè ãîñóäàðñòâà åãî îðãàíàìè è äîëæíîñòíûìè ëèöà-
ìè â îòíîøåíèè ñóáúåêòîâ ïðàâà ïîñðåäñòâîì âû-
íåñåíèÿ ñïåöèàëüíîãî ïðàâîïðèìåíèòåëüíîãî àêòà 
è åãî èñïîëíåíèÿ ñ öåëüþ îáåñïå÷åíèÿ íàäëåæàùåãî 
ïîâåäåíèÿ ñóáúåêòîâ â ÷àñòè èñïîëíåíèÿ èìè ñâîèõ 
þðèäè÷åñêèõ îáÿçàííîñòåé» [15, ñ. 23]. Ãîñóäàðñòâåí-
íîå ïðèíóæäåíèå ïðåäñòàâëÿåò ñîáîé ñâîåîáðàçíóþ 
ñèñòåìó, â êîòîðîé ðàçëè÷àþò òàêèå åãî âèäû (ìåðû), 
êàê ïðåâåíöèÿ, ïðåñå÷åíèå, þðèäè÷åñêàÿ îòâåò-
ñòâåííîñòü (èìååòñÿ â âèäó òîëüêî ðåòðîñïåêòèâíàÿ) 
è ïðàâîâîññòàíîâëåíèå. Èç âñåõ óêàçàííûõ âèäîâ ãî-
ñóäàðñòâåííîãî ïðèíóæäåíèÿ òîëüêî îäíî, à èìåí-
íî íàêàçàòåëüíîå ïðèíóæäåíèå, âûäåëåíî â ñèñòåìå 
ïðàâà êàê ñàìîñòîÿòåëüíîå ïðàâîâîå îáðàçîâàíèå, 
îïðåäåëÿåìîå êàê èíñòèòóò þðèäè÷åñêîé îòâåòñòâåí-
íîñòè [15, ñ. 23]. Äàæå åñëè þðèäè÷åñêóþ îòâåòñòâåí-
íîñòü ïîíèìàòü òîëüêî êàê íåãàòèâíóþ (ðåòðîñïåê-
òèâíóþ), òî è â ýòîì ñëó÷àå åå íåëüçÿ íè â êîåì ñëó÷àå 
îòîæäåñòâëÿòü ñ ãîñóäàðñòâåííûì (ãîñóäàðñòâåííî-
ïðàâîâûì) ïðèíóæäåíèåì è îïðåäåëÿòü ëèøü êàê 
ãîñóäàðñòâåííîå ïðèíóæäåíèå. Ãëàâíûé àðãóìåíò â 
ïîëüçó ýòîãî ñâîäèòñÿ ê òîìó, ÷òî ïðèíóæäåíèå êàê òà-
êîâîå ìîæåò áûòü ïðèìåíåíî è ê ëèöàì, êîòîðûå íå 
ñîâåðøàëè íèêàêîãî ïðàâîíàðóøåíèÿ. Â  êîíöå XX â. 
Å. Â. ×åðíûõ êîíñòàòèðîâàë, ÷òî â ëèòåðàòóðå þðèäè-
÷åñêàÿ îòâåòñòâåííîñòü è ãîñóäàðñòâåííîå ïðèíóæäå-
íèå «íåðåäêî ëèáî îòîæäåñòâëÿþòñÿ, ëèáî, íàïðîòèâ, 
ïðîòèâîïîñòàâëÿþòñÿ». Ïðè÷èíû ýòîãî ó÷åíûé âèäèò 
â ñëåäóþùåì: «...þðèäè÷åñêàÿ îòâåòñòâåííîñòü ÷àùå 
âñåãî îïðåäåëÿåòñÿ ÷åðåç ðàçëè÷íûå ôîðìû ãîñóäàð-
ñòâåííîãî ïðèíóæäåíèÿ. Ýòî îáúÿñíÿåòñÿ òåì, ÷òî 
ïðàâîâàÿ îòâåòñòâåííîñòü, êàê ïðàâèëî, ðàññìàòðè-
âàåòñÿ ëèøü â íåãàòèâíîì àñïåêòå» [16]. Ïî ìíåíèþ 
Â. Å. ×åðíûõ, «ñâèäåòåëüñòâîì, ÷òî îòâåòñòâåííîñòü 
è ãîñóäàðñòâåííîå ïðèíóæäåíèå – íåñîâïàäàþùèå 
ïîíÿòèÿ, ñëóæèò òîò ôàêò, ÷òî ìîìåíò ïðèâëå÷åíèÿ 
ê îòâåòñòâåííîñòè ïðàâîíàðóøèòåëÿ è ïðèìåíåíèå ê 
íåìó ìåð ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ ðàñõîäÿòñÿ 
âî âðåìåíè. Óñòàíîâëåíèå âèíû è ïðèâëå÷åíèå ê îò-
âåòñòâåííîñòè ïðåäøåñòâóþò ãîñóäàðñòâåííîìó ïðè-
íóæäåíèþ» [16, ñ. 550, 551]. Âî-ïåðâûõ, âîïðîñ î òîì, 
ñ êàêîãî ìîìåíòà íà÷èíàåòñÿ þðèäè÷åñêàÿ îòâåò-
ñòâåííîñòü, ÿâëÿåòñÿ äèñêóññèîííûì è íå âõîäèò â 

ïðåäìåò íàøåãî èññëåäîâàíèÿ. Âî-âòîðûõ, ÷òî â äàí-
íîì ñëó÷àå ãîðàçäî âàæíåå, ó íàñ èíûå ïðåäñòàâëåíèÿ 
î òåìïîðàëüíîì è ñîäåðæàòåëüíîì àñïåêòàõ ñîîòíî-
øåíèÿ êàòåãîðèé «ãîñóäàðñòâåííîå ïðèíóæäåíèå» è 
«þðèäè÷åñêàÿ îòâåòñòâåííîñòü». Íà ñàìîì äåëå ìåðû 
ïðåâåíöèè è ìåðû ïðåñå÷åíèÿ ïðåäøåñòâóþò ðåòðî-
ñïåêòèâíîé þðèäè÷åñêîé îòâåòñòâåííîñòè – ýòî àê-
ñèîìàòè÷íî, à ïðàâîâîññòàíîâèòåëüíûå ìåðû äëÿ 
ëèöà, êîòîðîå íåçàêîííî áûëî ïðèâëå÷åíî ê þðèäè-
÷åñêîé îòâåòñòâåííîñòè (íàïðèìåð, óâîëåíî, îøòðà-
ôîâàíî, îñóæäåíî ê ëèøåíèþ ñâîáîäû), íàîáîðîò, 
ïîñëå, ïîýòîìó â ïåðå÷èñëåíèè ìåð ãîñóäàðñòâåííîãî 
ïðèíóæäåíèÿ èõ ëîãè÷íî ñòàâÿò íà ïîñëåäíåå ìåñòî. 
×òî êàñàåòñÿ ñîîòíîøåíèÿ äâóõ ïîíÿòèé ïî îáúåìó, 
òî, ñ îäíîé ñòîðîíû, ïðèíóæäåíèå â íåñêîëüêî ðàç 
áîëüøå, ïîñêîëüêó âêëþ÷àåò íå òîëüêî ðåòðîñïåê-
òèâíóþ þðèäè÷åñêóþ îòâåòñòâåííîñòü, íî è äðóãèå 
âûøåóêàçàííûå ìåðû. Ñ äðóãîé ñòîðîíû, ê þðèäè-
÷åñêîé îòâåòñòâåííîñòè ïðèâëåêàåò íå òîëüêî ãîñó-
äàðñòâî è åãî îðãàíû, íî è ìóíèöèïàëüíûå îðãàíû, 
ëþáîé ðàáîòîäàòåëü (äèñöèïëèíàðíàÿ è ìàòåðè-
àëüíàÿ îòâåòñòâåííîñòü), ïîýòîìó ïî ñóáúåêòíîìó 
ñîñòàâó äàæå ðåòðîñïåêòèâíàÿ þðèäè÷åñêàÿ îòâåò-
ñòâåííîñòü øèðå ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ. 
Ïðè ïðèçíàíèè íàëè÷èÿ ïîçèòèâíîé þðèäè÷åñêîé 
îòâåòñòâåííîñòè ýòîò èíñòèòóò ñòàíîâèòñÿ íàìíîãî 
øèðå ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ.

Çàñëóæèâàþò âíèìàíèÿ âûâîäû, ê êîòîðûì ïðè-
øåë Â. Å. ×åðíûõ, ñðàâíèâàÿ ïðàâîâóþ îòâåòñòâåí-
íîñòü ñ ãîñóäàðñòâåííûì ïðèíóæäåíèåì:

«...âî-ïåðâûõ, îíè ìîãóò ñîâïàäàòü íà îïðåäå-
ëåííûõ ýòàïàõ ðåàëèçàöèè (ïðè ïðèâëå÷åíèè ëèöà ê 
îäíîìó èç âèäîâ ðåòðîñïåêòèâíîé îòâåòñòâåííîñòè è 
ïðèíÿòèè ïðàâîïðèìåíèòåëüíîãî àêòà. – Å. Ï., À. Ã.), 
íî ñòàâèòü ìåæäó íèìè çíàê ðàâåíñòâà íåëüçÿ;

âî-âòîðûõ, â ïðàâîâîé îòâåòñòâåííîñòè äåìî-
êðàòè÷åñêîãî îáùåñòâà ãîñóäàðñòâåííîå ïðèíóæ-
äåíèå íå ÿâëÿåòñÿ ãëàâíûì ýëåìåíòîì (ïîëàãàåì, 
÷òî åæåãîäíîå ñîâåðøåíèå áîëüøîãî êîëè÷åñòâà 
ïðåñòóïëåíèé â ÔÐÃ, Ôðàíöèè, ÑØÀ è ðÿäå äðóãèõ 
ñòðàí, êîòîðûå òðàäèöèîííî ïðèíÿòî ñ÷èòàòü äåìî-
êðàòè÷åñêèìè, è ñîîòâåòñòâóþùèå ïðèíóäèòåëüíûå 
ìåðû ãîñóäàðñòâåííûõ îðãàíîâ îïðîâåðãàþò äàí-
íûé âûâîä. – Å. Ï., À. Ã.). Òàêîâûì âûñòóïàåò îñî-
çíàííàÿ óáåæäåííîñòü áîëüøèíñòâà ãðàæäàí â íå-
îáõîäèìîñòè ñîáëþäåíèÿ çàêîíîâ, ãëóáîêàÿ ëè÷íàÿ 
îòâåòñòâåííîñòü çà ñîñòîÿíèå çàêîííîñòè è ïðàâî-
ïîðÿäêà â ñòðàíå (ñ ýòèì ìîæíî ñîãëàñèòüñÿ, òàê êàê 
ãðàæäàíå òàêèõ ñòðàí, íàïðèìåð, ÷àñòî  ñîîáùàþò 
î ðàçëè÷íûõ ïðàâîíàðóøåíèÿõ; ïðîòåñòóþò ïðîòèâ 
ïðîèçâîëà èëè áåçäåéñòâèÿ ïîëèöèè. – Å. Ï., À. Ã.), 
çà ïåðñïåêòèâó îáùåñòâåííîãî ðàçâèòèÿ, ñîçäàíèå 
ïðàâîâîãî ãîñóäàðñòâà;

â-òðåòüèõ, ïðàâîâàÿ îòâåòñòâåííîñòü â åå ïîçè-
òèâíîì è ðåòðîñïåêòèâíîì ïðîÿâëåíèÿõ íàõîäèòñÿ 
ïîä çàùèòîé ãîñóäàðñòâà (íàâåðíîå, ïîä îõðàíîé è 
çàùèòîé ãîñóäàðñòâà äîëæíû íàõîäèòüñÿ îïðåäåëåí-
íûå áëàãà, öåííîñòè – ïðàâà è ñâîáîäû ÷åëîâåêà è 
ãðàæäàíèíà; ãîñóäàðñòâåííàÿ, âîåííàÿ, êîììåð÷åñêàÿ 
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è èíàÿ òàéíà è ò. ï.; ñàì æå èíñòèòóò ðåòðîñïåêòèâíîé 
þðèäè÷åñêîé îòâåòñòâåííîñòè – ýòî îäèí èç ýëåìåí-
òîâ äàííîé  îõðàíû è çàùèòû. – Å. Ï., À. Ã.). È åñëè 
ïîçèòèâíàÿ îòâåòñòâåííîñòü ðàñøèðÿåòñÿ è óêðåïëÿ-
åòñÿ, òî – âòîðàÿ â äàëüíåéøåì áóäåò ñóæàòüñÿ (òàê 
äîëæíî áû áûòü, íî, ê ñîæàëåíèþ, ê ïðèìåðó, òðàíñ-
íàöèîíàëüíàÿ ïðåñòóïíîñòü ðàñòåò, óñèëèâàåòñÿ â 
ôèíàíñîâîì, ìàòåðèàëüíîì ïëàíå; ìåæäóíàðîäíûé 
òåððîðèçì ñòàë áîëåå îïàñåí â XXI â. ïî ñðàâíåíèþ ñ 
óøåäøèì ñòîëåòèåì. – Å. Ï., À. Ã.)» [16, ñ. 551].

Òàêæå õîòåëîñü áû îòìåòèòü òîò ôàêò, ÷òî åñëè 
ïðîàíàëèçèðîâàòü âèäû þðèäè÷åñêîé îòâåòñòâåí-
íîñòè, òî â äâóõ (äèñöèïëèíàðíàÿ, ìàòåðèàëüíàÿ) 
èç ïÿòè âèäîâ þðèäè÷åñêîé îòâåòñòâåííîñòè ãî-
ñóäàðñòâåííîå ïðèíóæäåíèå â òðàäèöèîííîì åãî 
ïîíèìàíèè êàê âíåøíåå âîçäåéñòâèå îðãàíîâ ãî-
ñóäàðñòâåííîé âëàñòè îòñóòñòâóåò. Ï. Ï. Ñåðêîâ 
ýòî îáîñíîâûâàåò òåì, ÷òî õîòÿ ìåðû þðèäè÷åñêîé 
îòâåòñòâåííîñòè è óñòàíàâëèâàåò ãîñóäàðñòâî, íî â 
ðÿäå ñëó÷àåâ òàêèå âèäû îòâåòñòâåííîñòè, êàê äèñ-
öèïëèíàðíàÿ è ìàòåðèàëüíàÿ, íàñòóïàþò ïåðåä ðà-
áîòîäàòåëåì, êîãäà âíåøíåå âîçäåéñòâèå îðãàíîâ 
ãîñóäàðñòâåííîé âëàñòè îòñóòñòâóåò [17, ñ. 43].

Ïðè õàðàêòåðèñòèêå ïîäõîäà, ñâÿçàííîãî ñ îòî-
æäåñòâëåíèåì þðèäè÷åñêîé îòâåòñòâåííîñòè ñ 
ñàíêöèåé, ìû âèäèì â íåì íåäîñòàòîê, êîòîðûé 
çàêëþ÷àåòñÿ â òîì, ÷òî ïîíÿòèå «ñàíêöèÿ» ñàìî ïî 
ñåáå íå ÿâëÿåòñÿ ÷åòêî îïðåäåëåííûì â ïðàâîâîé 
íàóêå. Îïðåäåëåíèå þðèäè÷åñêîé îòâåòñòâåííîñòè 
÷åðåç ñàíêöèþ ïðèäàåò åé ñâîåãî ðîäà àáñòðàêò-
íûå î÷åðòàíèÿ. Òàê, åñëè, íàïðèìåð, ðàññìàòðèâàòü 
ñàíêöèþ êàê ðàçðåøåíèå, óòâåðæäåíèå, âûðàæåíèå 
ñîãëàñèÿ, îäîáðåíèå ÷åãî-òî, òî åñòü êàê «äà÷ó ñàíê-
öèè», òî îíà â ýòîì ñëó÷àå íå âñåãäà ñîîòíîñèòñÿ ñ 
þðèäè÷åñêîé îòâåòñòâåííîñòüþ. Åñëè æå ðàññìà-
òðèâàòü ñàíêöèþ êàê ýëåìåíò ïðàâîâîé íîðìû, òî 
îíà íå ñîâïàäàåò ñ ïîíÿòèåì ñàíêöèè êàê îáúåìà 
íåáëàãîïðèÿòíûõ ïîñëåäñòâèé äëÿ ïðàâîíàðóøèòå-
ëÿ [18, ñ. 279].   

Ìíåíèÿ àâòîðîâ, ïðèäåðæèâàþùèõñÿ òîé ïîçè-
öèè, ÷òî þðèäè÷åñêàÿ îòâåòñòâåííîñòü – ýòî ñâîåãî 
ðîäà íàêàçàíèå, ïðåäñòàâëÿþòñÿ íàì ïðàâèëüíûìè, 
åñëè èñõîäèòü èç òîãî, ÷òî èíñòèòóò þðèäè÷åñêîé 
îòâåòñòâåííîñòè ïðåäñòàâëÿåò ñîáîé îäèí èç âèäîâ 
ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ, à èìåííî – íàêàçà-
òåëüíîå ïðèíóæäåíèå. Íî ñëåäóåò ïîìíèòü, ÷òî ýòî 
îòíîñèòñÿ òîëüêî ê ðåòðîñïåêòèâíîé þðèäè÷åñêîé 
îòâåòñòâåííîñòè.

Àâòîðû, ðàññìàòðèâàþùèå þðèäè÷åñêóþ îò-
âåòñòâåííîñòü êàê ïðàâîîòíîøåíèå ìåæäó ãîñóäàð-
ñòâîì è ãðàæäàíèíîì, ïðè êîòîðîì ãîñóäàðñòâî â 
ëèöå ñâîèõ îðãàíîâ èìååò ïðàâî íàêàçàòü ïðàâîíà-
ðóøèòåëÿ, à îí îáÿçàí ïðåòåðïåòü ýòî íàêàçàíèå, 
çàáûâàþò î òîì, ÷òî ïðàâî âñåãäà îïåðèðóåò ïðàâî-
îòíîøåíèÿìè ñóáúåêòîâ. Èñõîäÿ èç ýòîãî, ïðîñòî 
ññûëêè íà ïðàâîîòíîøåíèå íåäîñòàòî÷íî, òðåáóþò-
ñÿ õàðàêòåðèñòèêè, âûäåëÿþùèå ïðàâîîòíîøåíèÿ 
ïî ïîâîäó þðèäè÷åñêîé îòâåòñòâåííîñòè èç îáùåé 
ìàññû âñåõ ïðàâîîòíîøåíèé. Òå ó÷åíûå, êîòîðûå 

ïðåäëàãàþò òàêîå ïîíèìàíèå þðèäè÷åñêîé îòâåò-
ñòâåííîñòè, íå ïðèâîäÿò ñîîòâåòñòâóþùèå õàðàêòå-
ðèñòèêè [18, ñ. 280].    

Íàì ïðåäñòàâëÿåòñÿ íàèáîëåå óäà÷íûì îïðåäåëåíèå 
þðèäè÷åñêîé îòâåòñòâåííîñòè, äàííîå Ä. À. Ëèïèí-
ñêèì, ïîæàëóé, ñàìûì êðóïíûì ýêñïåðòîì â Ðîññèè 
ïî ðàçëè÷íûì àñïåêòàì ðåòðîñïåêòèâíîé è ïîçèòèâ-
íîé þðèäè÷åñêîé îòâåòñòâåííîñòè. Îí  ñ÷èòàåò, ÷òî 
«þðèäè÷åñêàÿ îòâåòñòâåííîñòü – ýòî þðèäè÷åñêàÿ 
îáÿçàííîñòü ñîáëþäåíèÿ è èñïîëíåíèÿ òðåáîâàíèé, 
ïðåäóñìîòðåííûõ íîðìîé ïðàâà, ðåàëèçóþùàÿñÿ â 
ïðàâîìåðíîì ïîâåäåíèè ñóáúåêòîâ, îäîáðÿåìîì èëè 
ïîîùðÿåìîì ãîñóäàðñòâîì, à â ñëó÷àå åå íàðóøåíèÿ – 
îáÿçàííîñòü ïðàâîíàðóøèòåëÿ ïðåòåðïåòü îñóæäåíèå, 
îãðàíè÷åíèå ïðàâ ìàòåðèàëüíîãî èëè ëè÷íîãî õàðàêòå-
ðà è åå ðåàëèçàöèè» [19, ñ. 29]. Äàííîå îïðåäåëåíèå, ïî 
íàøåìó ìíåíèþ, äîâîëüíî ãëóáîêî è ïîëíî îòðàæàåò 
ñóùíîñòü þðèäè÷åñêîé îòâåòñòâåííîñòè, íî îíî, ê ñî-
æàëåíèþ, íåñâîáîäíî îò íåêîòîðûõ íåäîñòàòêîâ.

Ñäåëàåì òðè çàìå÷àíèÿ. Âî-ïåðâûõ, íåïðàâèëü-
íî äåëàòü àêöåíò íà ïðàâîìåðíîì ïîâåäåíèè ëèöà 
(ýòî âñå ðàâíî, ÷òî ïåðåïóòàòü ïðàâîíàðóøåíèå è ðå-
òðîñïåêòèâíóþ þðèäè÷åñêóþ îòâåòñòâåííîñòü), òàê 
êàê ýòî îñíîâàíèå ïîçèòèâíîé þðèäè÷åñêîé îòâåò-
ñòâåííîñòè, íî íå îíà ñàìà. Ïî íàøåìó óáåæäåíèþ, 
ñóòü åå çàêëþ÷àåòñÿ â ïîîùðåíèè çà òàêîå ïîâåäå-
íèå, îñîáåííî çà àêòèâíîå ïðàâîìåðíîå ïîâåäåíèå. 
Âî-âòîðûõ, äàæå ê ðåòðîñïåêòèâíîé þðèäè÷åñêîé 
îòâåòñòâåííîñòè ìîæåò ïðèâëåêàòü íå ãîñóäàðñòâî, 
à ëþáîé ðàáîòîäàòåëü íåçàâèñèìî îò ôîðì ñîá-
ñòâåííîñòè, à òàêæå ìóíèöèïàëüíûå îðãàíû âëà-
ñòè. Â-òðåòüèõ, îíè æå ìîãóò ïîîùðÿòü òåõ, êòî ýòî-
ãî çàñëóæèâàåò; êðîìå òîãî, ïîîùðåíèå íà îñíîâå 
äåéñòâóþùèõ íîðì ïðàâà ïðèìåíÿåòñÿ, íàïðèìåð, 
â ñïîðòèâíûõ êëóáàõ (îíè âûñòóïàþò â ðîëè ðàáî-
òîäàòåëÿ â îòíîøåíèè ñïîðòñìåíîâ, òðåíåðîâ, ìåä-
ïåðñîíàëà è äð.), ôåäåðàöèÿõ è ò. ï.  Â-÷åòâåðòûõ, íå 
íàäî çàáûâàòü, ÷òî ïðè ðåòðîñïåêòèâíîé îòâåòñòâåí-
íîñòè ëèøåíèÿ è îãðàíè÷åíèÿ ìîãóò íîñèòü åùå 
îðãàíèçàöèîííûé õàðàêòåð (ëèøåíèå ëèöåíçèè, 
àííóëèðîâàíèå ðåãèñòðàöèè ïîëèòè÷åñêîé ïàðòèè 
è ò. ï.). Äëÿ íàñ âûâîä î÷åâèäåí: íå íàäî àáñîëþòè-
çèðîâàòü ðîëü ãîñóäàðñòâà â ïðàâîòâîð÷åñòâå,  ïðà-
âîïðèìåíåíèè, þðèäè÷åñêîé îòâåòñòâåííîñòè è äð.

Â þðèäè÷åñêîé ëèòåðàòóðå «ïîçèòèâíóþ îòâåò-
ñòâåííîñòü íàçûâàþò àêòèâíîé, ïåðñïåêòèâíîé, 
ïîçèòèâíî-óìåðåííîé, ïîçèòèâíî-àêòèâíîé, ïî-
îùðèòåëüíîé, îòîæäåñòâëÿþò ñ ÷óâñòâîì äîëãà èëè 
þðèäè÷åñêîé îáÿçàííîñòüþ» [20, ñ. 22], à ðåòðîñïåê-
òèâíóþ – íåãàòèâíîé. Îáà ýòè àñïåêòà âàæíû äëÿ 
íîðìàëüíîãî ôóíêöèîíèðîâàíèÿ ïðàâîâîé ñèñòåìû 
è ïîâåäåíèÿ èíäèâèäà è äåÿòåëüíîñòè þðèäè÷åñêèõ 
ëèö è ãîñóäàðñòâà â ðàìêàõ ïðàâà.

Ìîæíî òàêæå âñòðåòèòü ïîçèöèè àâòîðîâ, ÿâëÿ-
þùèõñÿ ñòîðîííèêàìè òîëüêî ðåòðîñïåêòèâíîé îò-
âåòñòâåííîñòè, ìîòèâèðóÿ ñâîþ òî÷êó çðåíèÿ òåì, 
÷òî çàêîíîäàòåëü â íîðìàòèâíûõ ïðàâîâûõ àêòàõ 
ïîä þðèäè÷åñêîé îòâåòñòâåííîñòüþ ïîäðàçóìåâà-
åò îáÿçàííîñòü ñóáúåêòà ïðåòåðïåâàòü âñÿêîãî ðîäà 

Ïîöåëóåâ Å. Ë., Ãîðáóíîâ À. Å.   Î äåôèíèöèè «þðèäè÷åñêàÿ îòâåòñòâåííîñòü»
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èìóùåñòâåííûå è ëè÷íîñòíûå ëèøåíèÿ, áóäü òî 
êîíôèñêàöèÿ èìóùåñòâà, øòðàôû ëèáî îãðàíè÷å-
íèå ñâîáîäû. Ìû ïðèäåðæèâàåìñÿ äðóãîãî âçãëÿäà è 
ñ÷èòàåì, ÷òî íåîáõîäèìî âûäåëÿòü êðîìå ðåòðîñïåê-
òèâíîé þðèäè÷åñêîé îòâåòñòâåííîñòè è ïîçèòèâ-
íóþ, òàê êàê åñëè âíèìàòåëüíî ïðîàíàëèçèðîâàòü 
çàêîíîäàòåëüñòâî ÐÔ, òî ìîæíî çàìåòèòü ïðîÿâëå-
íèÿ íå òîëüêî ðåòðîñïåêòèâíîé þðèäè÷åñêîé îòâåò-
ñòâåííîñòè, íî è ïîçèòèâíîé, êîòîðàÿ çàêëþ÷àåòñÿ 
â îáîçíà÷åíèè ïðàâèëüíîãî ïîâåäåíèÿ, îïðåäåëåí-
íûõ äåéñòâèé, òî åñòü âñåãî òîãî, ÷òî ìîòèâèðóåò 
è íàïðàâëÿåò ÷åëîâåêà íà çàêîíîïîñëóøíîå ïî-
âåäåíèå [6, ñ. 92]. Òàê, íàïðèìåð, â ñò. 191 ÒÊ ÐÔ 
óêàçûâàþòñÿ ïðèìåðû ïîîùðåíèÿ ðàáîòîäàòåëåì 
ðàáîòíèêà çà òðóä: «...ðàáîòîäàòåëü ïîîùðÿåò ðàáîò-
íèêîâ, äîáðîñîâåñòíî èñïîëíÿþùèõ òðóäîâûå îáÿ-
çàííîñòè (îáúÿâëÿåò áëàãîäàðíîñòü, âûäàåò ïðåìèþ, 
íàãðàæäàåò öåííûì ïîäàðêîì, ïî÷åòíîé ãðàìîòîé, 
ïðåäñòàâëÿåò ê çâàíèþ ëó÷øåãî ïî ïðîôåññèè». 
Ñòàòüÿ 985 ÃÊ ÐÔ ïðåäóñìàòðèâàåò âîçíàãðàæäåíèå 
çà äåéñòâèå â ÷óæîì èíòåðåñå: «...ëèöî, äåéñòâèÿ êî-
òîðîãî â ÷óæîì èíòåðåñå ïðèâåëè ê ïîëîæèòåëüíîìó 
äëÿ çàèíòåðåñîâàííîãî ëèöà ðåçóëüòàòó, èìååò ïðà-
âî íà ïîëó÷åíèå âîçíàãðàæäåíèÿ, åñëè òàêîå ïðàâî 
ïðåäóñìîòðåíî çàêîíîì, ñîãëàøåíèåì ñ çàèíòåðå-
ñîâàííûì ëèöîì èëè îáû÷àÿìè äåëîâîãî îáîðîòà». 
ÓÊ ÐÔ òàêæå ïðåäóñìàòðèâàåò ñëó÷àè, íàïðàâëÿ-
þùèå ÷åëîâåêà íà ïðàâîìåðíîå ïîâåäåíèå. Òàê, 
â ïðèìå÷àíèè ê ñò. 126 ÓÊ ÐÔ óêàçûâàåòñÿ, ÷òî 
«ëèöî, äîáðîâîëüíî îñâîáîäèâøåå ïîõèùåííîãî, 
îñâîáîæäàåòñÿ îò óãîëîâíîé îòâåòñòâåííîñòè, åñëè 
â åãî äåéñòâèÿõ íå ñîäåðæèòñÿ èíîãî ñîñòàâà ïðåñòó-
ïëåíèÿ». Òàêèì îáðàçîì, â ïðèâåäåííûõ ïðèìåðàõ 
ñòàòåé íîðìàòèâíûõ ïðàâîâûõ àêòîâ ìû ÷åòêî âèäèì 
ïðîÿâëåíèå ïîçèòèâíîé îòâåòñòâåííîñòè. Òàêæå 
êîíöåïöèþ ïîçèòèâíîé îòâåòñòâåííîñòè (ñ òåìè èëè 
èíûìè ìîäèôèêàöèÿìè) ïîääåðæèâàþò ðàçëè÷íûå 
ó÷åíûå-ïðàâîâåäû: Ç. À. Àñòåìèðîâ, Á. Ò. Áàçûëåâ, 
Í. À. Áîáðîâà, Í. Â. Âèòðóê, Â. À. Åëåîíñêèé, 
Þ. È. Åðåìåíêî, Ò. Ä. Çðàæåâñêàÿ, Ì. À. Êðàñíîâ,    
Â. Í. Êóäðÿâöåâ, Â. À. Êó÷èíñêèé, Ä. À. Ëèïèíñêèé, 
Å. À. Ëóêàøåâà, Í. È. Ìàòóçîâ, À. Ñ. Ìîðäîâåö, 
Á. Ë. Íàçàðîâ, Ï. Å. Íåäáàéëî, Ò. Í. Ðàäüêî, 
Â. Ì. Ðóäèíñêèé, Â. À. Ðûáàêîâ, Ì. Ñ. Ñòðîãîâè÷, 
Â. À. Òàðõîâ, Å. Â. ×åðíûõ, À. Ï. ×èðêîâ, Á. Ñ. Ýáçå-
åâ, Ë. Ñ. ßâè÷, Ð. Ã. ßãóòÿí è ìíîãèå äðóãèå [8, ñ. 22].

Íåãàòèâíàÿ  (ðåòðîñïåêòèâíàÿ) îòâåòñòâåííîñòü 
ïðèçíàåòñÿ âñåìè ó÷åíûìè êàê ñëåäñòâèå ïðàâîíà-
ðóøåíèÿ. Åå ìîæíî íàçâàòü êëàññè÷åñêèì âèäîì 
îòâåòñòâåííîñòè, ñóùåñòâóþùèì íà ïðîòÿæåíèè 
òûñÿ÷åëåòèé – ñ òåõ ïîð êàê âîçíèêëè ãîñóäàðñòâî, 
ïðàâî, çàêîíû è ïðåñòóïíîñòü. Ñìûñë íåãàòèâíîé îò-
âåòñòâåííîñòè ñîñòîèò â òîì, ÷òî îíà îðèåíòèðîâàíà 
íà àíàëèç è îöåíêó ïðîøëîãî ïîâåäåíèÿ ñóáúåêòà.

Ñëåäóåò îòìåòèòü, ÷òî êàòåãîðèè «ðåòðîñïåêòèâ-
íîñòü» è «ïåðñïåêòèâíîñòü» – ýòî ïàðíûå ëîãè÷å-
ñêèå êàòåãîðèè, êîòîðûå íåðàçðûâíî ñâÿçàíû è 
õàðàêòåðèçóþò îáúåêò îòíîñèòåëüíî áóäóùåãî ëèáî 
ïðîøëîãî. Ýòè òåðìèíû ïðåäíàçíà÷åíû äëÿ îáî-

çíà÷åíèÿ õðîíîëîãè÷åñêîãî ðÿäà ñîáûòèé, ÿâëåíèé. 
Âñÿêèå ïàðíûå ëîãè÷åñêèå êàòåãîðèè, à â äàííîì 
ñëó÷àå ýòî ðåòðîñïåêòèâíîñòü è ïåðñïåêòèâíîñòü, 
îòðèöàþò äðóã äðóãà, òàê êàê îíè íå ìîãóò â îäíî è 
òî æå âðåìÿ õàðàêòåðèçîâàòü îäèí è òîò æå îáúåêò, 
êîòîðûé â îïðåäåëåííûé ìîìåíò âðåìåíè ëèáî ïåð-
ñïåêòèâåí, ëèáî ðåòðîñïåêòèâåí.

Ðåòðîñïåêòèâíîñòü þðèäè÷åñêîé îòâåòñòâåí-
íîñòè âñåãäà ÿâëÿåòñÿ ñëåäñòâèåì è íàñòóïàåò ïî-
ñëå òîãî, êàê ñîâåðøåíî ïðàâîíàðóøåíèå. Åñëè æå 
ìû îáðàòèìñÿ ê ñëîâàðÿì, òî ìîæåì óâèäåòü, ÷òî 
ïåðñïåêòèâíîñòü îïðåäåëÿåòñÿ êàê ñïîñîáíîñòü 
óñïåøíî ðàçâèâàòüñÿ â áóäóùåì. Òàêèì îáðàçîì, 
ïåðñïåêòèâíîñòü – ýòî áóäóùåå þðèäè÷åñêîé îòâåò-
ñòâåííîñòè, à ðåòðîñïåêòèâíîñòü – ýòî åå ïðîøëîå.

Òàêèì îáðàçîì, îäíîçíà÷íîé äåôèíèöèè þðè-
äè÷åñêîé îòâåòñòâåííîñòè â ïðàâîâîé ëèòåðàòóðå íå 
ñóùåñòâóåò: ìíîãèå ïðàâîâåäû îñòàþòñÿ íà êîíñåð-
âàòèâíûõ ïîçèöèÿõ îòðèöàíèÿ ïîçèòèâíîé þðèäè-
÷åñêîé îòâåòñòâåííîñòè, âèäÿ â íåé ëèøü îäèí èç 
âèäîâ (îäíó èç ìåð) ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ, 
íàêàçàíèÿ, íåãàòèâíûõ ñàíêöèé, îõðàíèòåëüíûõ 
ïðàâîîòíîøåíèé è ò. ï. Íî, ïî íàøèì íàáëþäåíè-
ÿì, ÷èñëî ñòîðîííèêîâ äâóõàñïåêòíîé þðèäè÷åñêîé 
îòâåòñòâåííîñòè, âêëþ÷àÿ ïîçèòèâíóþ, â îòå÷å-
ñòâåííîé þðèäè÷åñêîé íàóêå íåóêëîííî âîçðàñòàåò. 
Ïî íàøåìó ìíåíèþ, âåñîìûé âêëàä â óêðåïëåíèå 
äàííîãî ïîäõîäà âíîñèò Ä. À. Ëèïèíñêèé, åãî êîë-
ëåãè, ó÷åíèêè è ïîñëåäîâàòåëè, â öåëîì ñëîæèâøà-
ÿñÿ íàó÷íàÿ øêîëà þðèäè÷åñêîé îòâåòñòâåííîñòè â 
Òîëüÿòòèíñêîì ãîñóäàðñòâåííîì óíèâåðñèòåòå.

Âçÿâ çà îñíîâó åãî îïðåäåëåíèå, äîïîëíèâ è ñêîð-
ðåêòèðîâàâ, ìû äàåì ñëåäóþùåå ïîíÿòèå: þðèäè÷å-
ñêàÿ îòâåòñòâåííîñòü – ýòî ïðàâî ëèöà íà îäîáðåíèå, 
ìîðàëüíîå è/èëè ìàòåðèàëüíîå ïîîùðåíèå íà îñíîâå 
äåéñòâóþùèõ íîðì è ïðèíöèïîâ ïðàâà çà àêòèâíîå 
ïðàâîìåðíîå ïîâåäåíèå â òå÷åíèå îïðåäåëåííîãî ïå-
ðèîäà âðåìåíè (ïîçèòèâíûé, ïåðñïåêòèâíûé  àñïåêò) 
è îáÿçàííîñòü ïðàâîíàðóøèòåëÿ ïðåòåðïåâàòü îãðà-
íè÷åíèÿ, ëèøåíèÿ ëè÷íîãî, îðãàíèçàöèîííîãî è ìà-
òåðèàëüíîãî õàðàêòåðà (íåãàòèâíûé, ðåòðîñïåêòèâíûé 
àñïåêò). Ñóùíîñòü ïîçèòèâíîé þðèäè÷åñêîé îòâåò-
ñòâåííîñòè, íà íàø âçãëÿä, çàêëþ÷àåòñÿ â ïîîùðåíèè 
(íàãðàäàõ) çà ïðàâîìåðíîå ïîâåäåíèå, îñîáåííî çà 
äîñòèæåíèÿ, óñïåõè, ïîäâèãè, ãåðîè÷åñêèå ïîñòóïêè, 
äîáðîñîâåñòíûé òðóä, îòëè÷íóþ ó÷åáó è ò. ï., à ñóòü ðå-
òðîñïåêòèâíîé îòâåòñòâåííîñòè – â êàðå, íàêàçàíèè, 
â òîì ÷èñëå íåðåäêî îíà âûðàæàåòñÿ â øòðàôàõ.

Áèáëèîãðàôè÷åñêèé ñïèñîê

1. ßíãóíàåâà Þ. È. Îïðåäåëåíèå ïîíÿòèÿ è ïðè-
çíàêîâ þðèäè÷åñêîé îòâåòñòâåííîñòè // Âåêòîð íàóêè 
ÒÃÓ. Ñåðèÿ: Þðèä. íàóêè. 2014. ¹ 1. Ñ. 123–125.

2. Ñòåáëåöîâà Ë. À. Îòâåòñòâåííîñòü íåñîâåðøåí-
íîëåòíèõ ïî àäìèíèñòðàòèâíîìó ïðàâó è ïðàêòèêà åå 
ïðèìåíåíèÿ îðãàíàìè âíóòðåííèõ äåë: äèñ. ... êàíä. 
þðèä. íàóê. Ì., 2005. 176 ñ.



21

3. ß÷ìåíåâ Þ. Â. Þðèäè÷åñêàÿ îòâåòñòâåííîñòü: 
ïîíÿòèå, âèäû è îñîáåííîñòè // Âåñòíèê Ñàíêò-
Ïåòåðáóðãñêîãî óíèâåðñèòåòà ÌÂÄ Ðîññèè. 2012. Ò. 54. 
¹ 2. Ñ. 66–74.

4. Ëèïèíñêèé Ä. À. Ïðîáëåìû þðèäè÷åñêîé îòâåò-
ñòâåííîñòè / ïîä ðåä. Ð. Ë. Õà÷àòóðîâà. ÑÏá.: Èçä-âî 
«Þðèäè÷åñêèé öåíòð Ïðåññ», 2003. 387 ñ.

5. Áàðàíîâ Â. À. Ïîíÿòèå þðèäè÷åñêîé îòâåòñòâåí-
íîñòè // Âåñòíèê Òàìáîâñêîãî óíèâåðñèòåòà. Ñåðèÿ: 
Ãóìàíèòàð. íàóêè. 2007. ¹ 2. Ñ. 115–119.

6. Ñàâåëüåâ Þ. Ì. Ê âîïðîñó îá àêòóàëüíîñòè ïî-
çèòèâíîé þðèäè÷åñêîé îòâåòñòâåííîñòè êàê ôîðìû 
ðåàëèçàöèè þðèäè÷åñêîé îòâåòñòâåííîñòè // Âåêòîð 
íàóêè ÒÃÓ. Ñåðèÿ: Þðèä. íàóêè. 2014. ¹ 4. Ñ. 91–94.

7. Ïîãîäèíà Í. À., Ïàøêåâè÷ ß. Ã. Ê âîïðîñó î 
ïîíÿòèè «þðèäè÷åñêàÿ îòâåòñòâåííîñòü» // Âåêòîð 
íàóêè ÒÃÓ. 2010. ¹ 3. Ñ. 153–155.

8. Âèòðóê Í. Â. Îáùàÿ òåîðèÿ þðèäè÷åñêîé îòâåò-
ñòâåííîñòè. Ì.: ÐÀÏ, 2008. 324 ñ.

9. Ñïèðèäîíîâ Ë. È. Òåîðèÿ ãîñóäàðñòâà è ïðàâà. 
Ì., 1995. 301 ñ.

10. Ëåéñò Î. Ý. Ñàíêöèè è îòâåòñòâåííîñòü ïî ñî-
âåòñêîìó ïðàâó: ìîíîãðàôèÿ. Ì.: Èçä-âî Ìîñêîâñêî-
ãî óí-òà, 1981. 240 ñ.

11. Äåíèñîâ Þ.À. Îáùàÿ òåîðèÿ ïðàâîíàðóøåíèÿ 
è îòâåòñòâåííîñòè (ñîöèîëîãè÷åñêèé è þðèäè÷åñêèé 
àñïåêòû). Ë.: Èçä-âî Ëåíèíãðàäñêîãî óí-òà, 1983. 142 ñ.

12. Ìàëåèí Í. Ñ. Îá èíñòèòóòå þðèäè÷åñêîé îòâåò-
ñòâåííîñòè // Þðèäè÷åñêàÿ îòâåòñòâåííîñòü: ïðîáëå-
ìû è ïåðñïåêòèâû: òðóäû ïî ïðàâîâåäåíèþ. Ó÷åíûå 
çàïèñêè Òàðòóñêîãî óí-òà. Âûï. 852. 1989. Ñ. 30–38.

13. Ôåôåëîâ Ï. À. Ìåõàíèçì óãîëîâíî-ïðàâîâîé 
îõðàíû: îñíîâíûå ìåòîäîëîãè÷åñêèå ïðîáëåìû. Ì.: 
Íàóêà, 1992. 230 ñ.

14. Êàëóãèíà Ë. Â. Þðèäè÷åñêàÿ îòâåòñòâåííîñòü: 
ïîíÿòèå è ñóùíîñòü // Âåñòíèê àêàäåìèè (Ìîñêîâ-
ñêàÿ àêàäåìèÿ ïðåäïðèíèìàòåëüñòâà ïðè Ïðàâèòåëü-
ñòâå Ìîñêâû). 2011. ¹ 1. Ñ. 136–138.

15. Âåðøèíèíà Ñ. È. Þðèäè÷åñêàÿ îòâåòñòâåí-
íîñòü êàê âèä ãîñóäàðñòâåííîãî ïðèíóæäåíèÿ // Âåê-
òîð íàóêè ÒÃÓ. 2009. ¹ 5. Ñ. 23–30.

16. ×åðíûõ Å. Â. Þðèäè÷åñêàÿ îòâåòñòâåííîñòü è 
ãîñóäàðñòâåííîå ïðèíóæäåíèå // Òåîðèÿ ãîñóäàðñòâà 
è ïðàâà: êóðñ ëåêöèé / ïîä ðåä. Í. È.  Ìàòóçîâà è 
À. Â. Ìàëüêî. Ì.: Þðèñòú, 2006. Ñ. 550–555.

17. Ñåðêîâ Ï. Ï. Î ïîíÿòèè þðèäè÷åñêîé îòâåòñòâåí-
íîñòè // Æóðíàë ðîññèéñêîãî ïðàâà. 2010. ¹ 8. Ñ. 42–49.

18. Ïóçèêîâà Ë. À. Î ïîíÿòèè þðèäè÷åñêîé îò-
âåòñòâåííîñòè // Íàóêà è ñîâðåìåííîñòü (ã. Íîâî-
ñèáèðñê). Ñåêöèÿ 22. Þðèä. íàóêè. 2011. ¹ 10-2. 
Ñ. 278–281.

19. Ëèïèíñêèé Ä. À. Î ñèñòåìå ïðàâà è âèäàõ þðè-
äè÷åñêîé îòâåòñòâåííîñòè // Èçâåñòèÿ âóçîâ.  Ïðàâî-
âåäåíèå. 2003. ¹ 2. Ñ. 27–37.

20. Ëèïèíñêèé Ä. À. Ïîçèòèâíàÿ þðèäè÷åñêàÿ îò-
âåòñòâåííîñòü: çà è ïðîòèâ // Ïðàâî è ïîëèòèêà. 2005. 
¹ 12. Ñ. 21–31.

References

1. Yangunaeva Yu. I. Opredelenie poniatiia i priznakov 
iuridicheskoi otvetstvennosti [Definition of the concept and 
features of legal liability]. Vektor nauki TGU. Seriia: Iurid. 
nauki [Vector of Science of Togliatti State University. Series: 
Juridical Sciences], 2014, no 1, pp. 123–125 [in Russian].

2. Stebletsova L. A. Otvetstvennost' nesovershennoletnikh 
po administrativnomu pravu i praktika ee primeneniia 
organami vnutrennikh del: dis. ... kand. iurid. nauk 
[Responsibility of minors under administrative law and the 
practice of its application by the police: Candidate’s of 
Law thesis]. M., 2005, 176 p. [in Russian].

3. Yachmenev Yu. V. Iuridicheskaia otvetstvennost': 
poniatie, vidy i osobennosti [Legal responsibility: 
concept, types and features]. Vestnik Sankt-
Peterburgskogo universiteta MVD Rossii [Bulletin of 
Saint-Petersburg University of MIA of Russia], 2012, 
Vol. 54, no 2, pp. 66–74 [in Russian].

4. Lipinskiy D. A. Problemy iuridicheskoi 
otvetstvennosti. Pod red. R. L. Khachaturova [Problems of 
legal responsibility. R. L. Khachaturov (Ed.)]. SPb.: Izd-
vo «Iuridicheskii tsentr Press», 2003, 387 p. [in Russian].

5. Baranov V. A. Poniatie iuridicheskoi otvetstvennosti 
[Concept of legal liability]. Vestnik Tambovskogo 
universiteta. Seriia: Gumanitar. Nauki [Tambov 
University Review. Series: Humanities], 2007, no 2, 
pp. 115–119 [in Russian].

6. Saveliev Yu. M. K voprosu ob aktual'nosti pozitivnoi 
iuridicheskoi otvetstvennosti kak formy realizatsii 
iuridicheskoi otvetstvennosti [On the issue of the relevance 
of positive legal responsibility as a form of implementation 
of legal liability]. Vektor nauki TGU. Seriia: Iurid. nauki 
[Vector of Science of Togliatti State University: Series: 
Juridical Sciences], 2014, no 4, pp. 91–94 [in Russian].

7. Pogodina N. A., Pashkevich Ya. G. K voprosu o 
poniatii «iuridicheskaia otvetstvennost'» [On the issue of 
the concept of «legal responsibility»]. Vektor nauki TGU. 
Seriia: Iurid. nauki [Vector of Science of Togliatti State 
University: Series: Juridical Sciences], 2010, no 3, pp. 153–
155 [in Russian].

8. Vitruk N. V. Obshchaia teoriia iuridicheskoi 
otvetstvennosti [General theory of legal responsibility]. 
M.: RAP, 2008, 324 p. [in Russian].

9. Spiridonov L. I. Teoriia gosudarstva i prava [Theory 
of state and law]. M., 1995, 301 p. [in Russian].

10. Leist O. E. Sanktsii i otvetstvennost' po sovetskomu 
pravu: monografiia [Sanctions and responsibility according 
to the Soviet law: monograph]. M.: Izd-vo Moskovskogo 
un-ta, 1981, 240 p. [in Russian].

11. Denisov Yu. A. Obshchaia teoriia pravonarusheniia 
i otvetstvennosti (sotsiologicheskii i iuridicheskii aspekty) 
[General theory of offense and responsibility (sociological 
and legal aspects)]. L.: Izd-vo Leningradskogo un-ta, 
1983, 142 p. [in Russian].

12. Malein N. S. Ob institute iuridicheskoi 
otvetstvennosti [About institute of legal responsibility]. 

Ïîöåëóåâ Å. Ë., Ãîðáóíîâ À. Å.   Î äåôèíèöèè «þðèäè÷åñêàÿ îòâåòñòâåííîñòü»



22 Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà                                                                                   Òîì 4  ¹ 1   2018

In: Iuridicheskaia otvetstvennost': problemy i perspektivy: 
trudy po pravovedeniiu. Uchenye zapiski Tartuskogo un-
ta [Legal responsibility: problems and prospects: works on 
jurisprudence. Scientific notes of the Tartu University], 
Issue 852, 1989, pp. 30–38 [in Russian].

13. Fefelov P. A. Mekhanizm ugolovno-pravovoi 
okhrany: osnovnye metodologicheskie problemy [Mechanism 
of criminal and legal protection: main methodological 
problems]. M.: Nauka, 1992, 230 p. [in Russian].

14. Kalugina L. V. Iuridicheskaia otvetstvennost': 
poniatie i sushchnost' [Legal responsibility: concept and 
essence]. Vestnik akademii (Moskovskaia akademiia 
predprinimatel'stva pri Pravitel'stve Moskvy) [Academy’s 
Herald. Scientific journal of Moscow Academy of 
Entrepreneurship under Government of Moscow], 2011, 
no 1, pp. 136–138 [in Russian].

15. Vershinina S. I. Iuridicheskaia otvetstvennost' kak 
vid gosudarstvennogo prinuzhdeniia [Legal responsibility 
as a kind of public enforcement]. Vektor nauki TGU 
[Vector of Science of Togliatti State University], 2009, 
no. 5, pp. 23–30 [in Russian].

16. Chernykh E. V. Iuridicheskaia otvetstvennost' i 
gosudarstvennoe prinuzhdenie [Legal responsibility and public 

enforcement]. In: Teoriia gosudarstva i prava. Kurs lektsii. Pod 
red. N. I.  Matuzova i  A. V. Mal'ko [Theory of State and Law. 
Course of lectures. N. I. Matuzov and A. V. Malko (Eds.)]. 
M.: Iurist", 2006, pp. 550–555 [in Russian].

17. Serkov P. P. O poniatii iuridicheskoi otvetstvennosti 
[On the concept of legal liability]. Zhurnal rossiiskogo prava 
[Journal of Russian Law], 2010, no 8, pp. 42–49 [in Russian].

18. Puzikova L. A. O poniatii iuridicheskoi otvetstvennosti 
[On the concept of legal liability]. In: Nauka i sovremennost' 
(g. Novosibirsk). Sektsiia 22. Iurid. nauki [Science and 
modernity (Novosibirsk). Section 22. Juridical sciences], 
2011, no 10-2, pp. 278–281 [in Russian].

19. Lipinskiy D. A. O sisteme prava i vidakh iuridicheskoi 
otvetstvennosti [On the system of law and types of legal 
responsibility]. Izvestia vuzov. Pravovedenie [Proceedings 
of Higher Education Institutions. Pravovedenie], 2003, 
no. 2, pp. 27–37 [in Russian].

20. Lipinskiy D. A. Pozitivnaia iuridicheskaia 
otvetstvennost': za i protiv [Positive legal responsibility: 
pro et contra]. Pravo i politika [Law and Politics], 2005, 
no. 12, pp. 21–31 [in Russian].

E. L. Potseluev, A. E. Gorbunov*

ON THE DEFINITION OF LEGAL RESPONSIBILITY

The article critically analyzes the approaches of Soviet and modern Russian scientists 
to the notion of  «legal responsibility». The authors prove the fallibility of the absolutization 
of state coercion as the main sign of legal responsibility, including retrospective, and 
support the idea of a two-facetedness of this institution, give its author's definition.

Key words: social responsibility, retroactive liability, prosecution, sanctions, state-
executed coercion, positive liability, stimulating and incentive legal norms.

* Potseluev Evgenyi Leonidovich (elp777@yandex.ru), Department of  Theory and History of State and Law, head of the Centre 
of German Law, Ivanovo State University, 39, Yermak Street, Ivanovo, 153025, Russian Federation.

Gorbunov Artyom Evgenievich (artem-gorbunov-1993@mail.ru), Master of Law, Ivanovo State University, 39, Yermak Street, 
Ivanovo, 153025, Russian Federation.



23

ÓÄÊ 340.13, 340.14
Ì. Þ. Ñïèðèí*

ÑÎÎÒÍÎØÅÍÈÅ ÈÑÒÎÊÀ ÏÐÀÂÀ, ÈÑÒÎ×ÍÈÊÀ ÏÐÀÂÀ È ÔÎÐÌÛ ÏÐÀÂÀ Ñ ÏÎÇÈÖÈÈ 
ÂÎËÅÂÎÉ ÊÎÍÖÅÏÖÈÈ ÏÐÀÂÎÎÁÐÀÇÎÂÀÍÈß

Â ñòàòüå àíàëèçèðóþòñÿ íåäîñòàòêè ìîíèñòè÷åñêîãî è ïëþðàëèñòè÷åñêîãî 
ïîäõîäîâ ê ïðîáëåìå ñîîòíîøåíèÿ èñòî÷íèêà ïðàâà è ôîðìû ïðàâà. Ïðåäëà-
ãàåòñÿ ëîãè÷åñêàÿ êîíñòðóêöèÿ âçàèìîäåéñòâèÿ èñòîêà ïðàâà, èñòî÷íèêà ïðàâà 
è ôîðìû ïðàâà êàê âçàèìîñâÿçàííûõ è âçàèìîîáóñëîâëåííûõ ñàìîñòîÿòåëüíûõ 
êàòåãîðèé íà îñíîâàíèè âîëåâîé êîíöåïöèè ïðàâîîáðàçîâàíèÿ.

Èñòîêàìè ïðàâà îïðåäåëÿþòñÿ îáúåêòèâíî ñóùåñòâóþùèå è âîçäåéñòâóþùèå 
íà ñóáúåêòîâ ïðàâîòâîð÷åñòâà ïðàâîîáðàçóþùèå ôàêòîðû. Èñòî÷íèêîì ïðàâà ÿâ-
ëÿåòñÿ âíåøíåå âûðàæåíèå (ïðîÿâëåíèå âîâíå) âîëè ñóáúåêòà ïðàâîòâîð÷åñêîé 
äåÿòåëüíîñòè â ìîìåíò ïðèíÿòèÿ ðåøåíèÿ ïî ñîçäàíèþ íîðì ïðàâà è çàêðåïëå-
íèþ èõ â ðàìêàõ îïðåäåëåííîé ôîðìû. Ïîä ôîðìîé ïðàâà ïîíèìàåòñÿ ôîðìàëü-
íàÿ (ôîðìàëèçîâàííàÿ) îáîëî÷êà ñãðóïïèðîâàííûõ ïðàâîâûõ íîðì, íåîáõîäèìàÿ 
äëÿ ïîñëåäóþùåé ðåàëèçàöèè ïðàâà è åãî òîëêîâàíèÿ.

Ëèíåéíàÿ ëîãè÷åñêàÿ êîíñòðóêöèÿ íå ñîâïàäàþùèõ ïî ñâîåìó çíà÷åíèþ è ñî-
äåðæàíèþ êàòåãîðèé «èñòîê ïðàâà» – «èñòî÷íèê ïðàâà» – «ôîðìà ïðàâà» ìîæåò 
áûòü èñïîëüçîâàíà äëÿ ïîòåíöèàëüíîé óíèôèêàöèè òåîðåòè÷åñêèõ è ïðàêòè÷å-
ñêèõ ïîçèöèé ïî ñîîòâåòñòâóþùåé ïðîáëåìàòèêå.

Êëþ÷åâûå ñëîâà: èñòîê ïðàâà, èñòî÷íèê ïðàâà, ôîðìà ïðàâà, ôîðìàëüíûé èñ-
òî÷íèê ïðàâà, ìîíèñòè÷åñêèé ïîäõîä, ïëþðàëèñòè÷åñêèé ïîäõîä, âîëÿ ñóáúåêòà 
ïðàâîòâîð÷åñòâà, âîëåâàÿ êîíöåïöèÿ ïðàâîîáðàçîâàíèÿ.
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Â òå÷åíèå äîñòàòî÷íî äëèòåëüíîãî âðåìåíè 
îòå÷åñòâåííàÿ òåîðèÿ ïðàâà èññëåäóåò ìíîãîãðàííóþ 
ïðîáëåìó ñîîòíîøåíèÿ êàòåãîðèé «èñòî÷íèê ïðàâà» 
è «ôîðìà ïðàâà». Ïðè ýòîì ïåðèîäè÷åñêè âñòðå÷à-
þòñÿ ïàðàäîêñàëüíûå óòâåðæäåíèÿ íåêîòîðûõ àâ-
òîðîâ îá îòñóòñòâèè ïðèíöèïèàëüíîé íàó÷íîé ïðî-
áëåìàòèêè â ñàìîì ñîîòíîøåíèè ýòèõ êàòåãîðèé, ÷òî 
îáû÷íî ñâÿçàíî ñ äâóìÿ îáñòîÿòåëüñòâàìè:

1) àâòîðû ïîëàãàþò, ÷òî èñòî÷íèêè ïðàâà ÿâëÿþò-
ñÿ ñèíîíèìàìè ýëåìåíòîâ (âèäîâ, ðàçíîâèäíîñòåé) 
ïîçèòèâíîãî ïðàâà è ïîýòîìó íå äîëæíû ðàññìàòðè-
âàòüñÿ êàê ñàìîñòîÿòåëüíàÿ êàòåãîðèÿ þðèñïðóäåí-
öèè, ÿâëÿÿñü ïî ñóùåñòâó íîðìàòèâíûìè ôàêòàìè 
ñóùåñòâîâàíèÿ ñàìîãî ïðàâà (ïîçèöèÿ Ë. È. Ïåòðà-
æèöêîãî) [1, ñ. 191];

2) àâòîðû ñ÷èòàþò, ÷òî ôîðìà ïðàâà íàñòîëüêî 
ïîâòîðÿåò õàðàêòåð è âíåøíèå î÷åðòàíèÿ èñòî÷íèêà 
ïðàâà è íàñòîëüêî áëèçêî îòñòîèò îò íåãî ïî âðåìå-
íè ñâîåãî ïðîÿâëåíèÿ (âûðàæåíèÿ), ÷òî ðàçëè÷èÿìè 
ìåæäó ýòèìè êàòåãîðèÿìè ìîæíî ïðåíåáðå÷ü (ïîçè-
öèÿ Ñ. Ë. Çèâñà, Ì. È. Áàéòèíà è äðóãèõ ñòîðîííèêîâ 
ìîíèñòè÷åñêîãî ïîäõîäà) [2, ñ. 10; 3, ñ. 66–67]. Êàòå-
ãîðèè «ôîðìà ïðàâà» è «èñòî÷íèê ïðàâà» âîñïðèíè-
ìàþòñÿ â ýòîì ñëó÷àå êàê, ïî ñóòè, åäèíîå îáîçíà÷å-
íèå «ñïîñîáà âûðàæåíèÿ ïðàâîâîé íîðìû» [4, ñ. 41].

Â òî æå âðåìÿ, êàê ïîêàçûâàåò àíàëèç íîâåéøåé 
ëèòåðàòóðû ïî äàííîìó âîïðîñó, îñíîâíàÿ ìàññà ñî-
âðåìåííûõ òåîðåòèêîâ ïðàâà äàííóþ íàó÷íóþ ïðî-
áëåìàòèêó ñîîòíîøåíèÿ ïðèçíàåò, íî â òî æå âðåìÿ 
ïðîèçâîäèò èçâåñòíûå äèïëîìàòè÷åñêèå «ðåâåðàí-

ñû», îïðåäåëÿÿ, ÷òî óêàçàííûå êàòåãîðèè â ñòðî-
ãî ëîãè÷åñêîì ñìûñëå íåîáõîäèìî ðàññìàòðèâàòü 
îòäåëüíî, îäíàêî â ñèëó íåâûñîêîé ïðàêòè÷åñêîé 
çíà÷èìîñòè ðàçðàáîòêè ñàìîñòîÿòåëüíîé ïðîáëåìû 
èñòî÷íèêîâ ïðàâà íåîáõîäèìî áîëüøåå âíèìàíèå 
óäåëÿòü èìåííî ôîðìàëüíûì åãî èñòî÷íèêàì [5; 6].

Ïîäîáíàÿ ïîçèöèÿ îòðàæàåò ò. í. «ïëþðàëèñòè÷å-
ñêèé ïîäõîä» ê èñòî÷íèêó ïðàâà, êîãäà ýòà êàòåãîðèÿ 
ìîæåò ïîíèìàòüñÿ è â èñòîðè÷åñêîì ñìûñëå (ïàìÿò-
íèê ïðàâà), è â èäåàëèñòè÷åñêîì çíà÷åíèè (íåìàòå-
ðèàëüíûå ôàêòîðû ïðàâîòâîð÷åñòâà), è â çíà÷åíèè 
ìàòåðèàëüíîãî èñòî÷íèêà ïðàâà, êîãäà ðå÷ü èäåò î 
ñïåöèôèêå ñîöèàëüíî-ýêîíîìè÷åñêèõ îòíîøåíèé 
â îáùåñòâå, íà áàçå êîòîðûõ ïîÿâëÿþòñÿ ïðàâîâûå 
ïðåäïèñàíèÿ. Íàêîíåö, îñíîâíîå âíèìàíèå â ðàì-
êàõ òàêîãî ïîäõîäà óäåëÿåòñÿ êàòåãîðèè «ôîðìàëü-
íûé èñòî÷íèê ïðàâà», êîòîðàÿ âîñïðèíèìàåòñÿ êàê 
íàèáîëåå óäà÷íàÿ è âïîëíå ñëîæèâøàÿñÿ â ñîâðå-
ìåííîé îòå÷åñòâåííîé þðèäè÷åñêîé íàóêå [7, ñ. 32; 
8, ñ. 32–43].

Ïëþðàëèñòè÷åñêèé ïîäõîä èìååò ñâîè ïîëîæè-
òåëüíûå ÷åðòû, ãëàâíûì îáðàçîì ñâÿçàííûå ñ âîç-
ìîæíîñòüþ ïîëèñåìàíòè÷íîãî âîñïðèÿòèÿ òåõ ñèë, 
îáñòîÿòåëüñòâ è ôàêòîðîâ, ïîä âëèÿíèåì ëèáî íåïî-
ñðåäñòâåííûì âîçäåéñòâèåì êîòîðûõ ïðàâî îáðàçó-
åòñÿ è íà÷èíàåò ïðîÿâëÿòü ñâîè îáùåîáÿçàòåëüíûå 
íîðìàòèâíûå ñâîéñòâà. Â òî æå âðåìÿ, ïî ìåòêîìó 
çàìå÷àíèþ Â. À. Ðóäêîâñêîãî, òàêîé ïîäõîä ïî-
êàçûâàåò, ÷òî èñòî÷íèêè ïðàâà «ïðîáëåìàòè÷íî íå 
òîëüêî ïîäâåñòè ïîä íåêîå îáùåå îïðåäåëåíèå, íî 
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äàæå ïðåäñòàâèòü â âèäå êàêîãî-òî åäèíîãî êëàñ-
ñà ôåíîìåíîâ» [9, ñ. 25; 10, ñ. 73]. Â îïðåäåëåííîé 
ñòåïåíè ýòî ñâèäåòåëüñòâóåò î íåäîñòàòî÷íîé ðàçðà-
áîòàííîñòè íàó÷íîé ïðîáëåìàòèêè â äàííîì âîïðî-
ñå (èìåííî ýòèì âî ìíîãîì îáúÿñíÿåòñÿ èçâåñòíàÿ 
«äèïëîìàòèÿ» àâòîðîâ), à òàêæå – î ÷ðåçìåðíîé ìíî-
ãîçíà÷íîñòè ñîîòâåòñòâóþùåé êàòåãîðèè («èñòî÷íèê 
ïðàâà»), êîòîðàÿ òåì íå ìåíåå óñòîÿëàñü â ðàìêàõ îò-
å÷åñòâåííîé þðèäè÷åñêîé òåðìèíîëîãèè. Èìåííî 
ïîýòîìó äàííóþ êàòåãîðèþ ìîæíî âñòðåòèòü â ðàç-
ëè÷íûõ (ïëþðàëèñòè÷åñêèõ) òðàêòîâêàõ: êàê ïåðâè÷-
íûé è âòîðè÷íûé èñòî÷íèê ïðàâà, êàê èäåàëüíûé è 
ìàòåðèàëüíûé èñòî÷íèê ïðàâà, êàê òèïè÷íûé è íå-
òèïè÷íûé èñòî÷íèê ïðàâà, êàê òåêñòóàëüíûé è âíå-
òåêñòóàëüíûé èñòî÷íèê ïðàâà, êàê ðàçëè÷íûå âèäû 
ôîðìàëüíûõ (ôîðìàëüíî-þðèäè÷åñêèõ) èñòî÷íèêîâ 
ïðàâà. Äîâîëüíî ÷àñòî ìîæíî îáíàðóæèòü è «äèïëî-
ìàòè÷åñêóþ» êîíñòðóêöèþ «èñòî÷íèê (ôîðìà) ïðà-
âà», êîòîðàÿ îòðàæàåò æåëàíèå àâòîðîâ ïðåäñòàâèòü 
æåëàåìîå ñîñòîÿíèå âíåøíèõ ôîðì âûðàæåíèÿ ïðàâà 
êàê äåéñòâèòåëüíîå è, íàîáîðîò, ñóùåñòâóþùåå ïîëî-
æåíèå âåùåé â ñôåðå íîðìàòèâíîãî ïðàâîâîãî ðåãó-
ëèðîâàíèÿ êàê äîëæíîå ñîñòîÿíèå.

Ñ öåëüþ èçáåæàòü ïîâòîðåíèÿ íåêîòîðûõ ëîãè÷å-
ñêèõ îøèáîê, êàê ïðåäñòàâëÿåòñÿ, îò ìîíèñòè÷åñêîé 
è ïëþðàëèñòè÷åñêîé ìîäåëåé âîñïðèÿòèÿ êàòåãîðèè 
«èñòî÷íèê ïðàâà» íåîáõîäèìî ïåðåéòè ê ëèíåéíîé 
ñòðóêòóðå ëîãè÷åñêè âçàèìîñâÿçàííûõ êàòåãîðèé, 
â êîòîðîé:

 à) èñòî÷íèê ïðàâà áóäåò ÷åòêî îòäåëåí îò åãî ïî-
ñëåäóþùåé ôîðìû;

 á) ñàìîìó èñòî÷íèêó áóäåò ïðåäøåñòâîâàòü åùå 
îäíà êàòåãîðèÿ: «èñòîê ïðàâà».

Ëîãè÷åñêàÿ öåïî÷êà «èñòîê ïðàâà» – «èñòî÷íèê 
ïðàâà» – «ôîðìà ïðàâà» ïîçâîëÿåò îòêàçàòüñÿ îò 
ìíîãèõ íåòî÷íîñòåé ïðè àíàëèçå ñàìîé ïðèðîäû 
âîçíèêíîâåíèÿ è ðåàëèçàöèè ïðàâîâîãî ðåãóëèðî-
âàíèÿ, à òàêæå îáðàùàåò âíèìàíèå èññëåäîâàòåëåé 
íà èñòèííóþ ïðè÷èíó âîçíèêàþùèõ ðàçíîãëàñèé 
ïî ñîîòâåòñòâóþùåé ïðîáëåìàòèêå: ðàçëè÷èå òèïîâ 
ïðàâîïîíèìàíèÿ êàê ìåòîäîëîãè÷åñêèõ îñíîâ äëÿ 
âîñïðèÿòèÿ êàê èñòî÷íèêà ïðàâà, òàê è åãî ìíîãîîá-
ðàçíûõ ôîðì [11, ñ. 29; 12, ñ. 75; 13, ñ. 68; 8, ñ. 8–21; 
14, ñ. 143–144, 150; 15; 16, ñ. 35].

Ïðè ýòîì ïðèíöèïèàëüíóþ ðîëü äëÿ ñóùåñòâî-
âàíèÿ òàêîé ëîãè÷åñêîé öåïî÷êè èãðàåò êàòåãîðèÿ 
âîëè, êîòîðàÿ, ïî ñóòè, ÿâëÿåòñÿ ñâÿçóþùèì çâåíîì 
ìåæäó îáúåêòèâíûì ïî ñâîåìó õàðàêòåðó ïðîöåññîì 
ïðàâîîáðàçîâàíèÿ, ïðîòåêàþùèì â íåäðàõ îáùå-
ñòâåííûõ îòíîøåíèé, è ñóáúåêòèâíûìè ïðîöåäóðà-
ìè ïðàâîòâîð÷åñêîé äåÿòåëüíîñòè ïàðëàìåíòà, ñóäà 
etc. ïî ñîçäàíèþ ñîîòâåòñòâóþùèõ ôîðì ïðàâà. Òà-
êàÿ âîëÿ ìîæåò ïîíèìàòüñÿ â äâóõ ñìûñëàõ, âî ìíî-
æåñòâåííîì (êàê êîëëåêòèâíàÿ âîëÿ íàöèè, íàðîäà, 
îáùåñòâà, ãîñóäàðñòâà) è â åäèíè÷íîì (êàê èíäèâè-
äóàëüíàÿ âîëÿ ñóáúåêòà ïðàâîòâîð÷åñêîé äåÿòåëü-
íîñòè â êà÷åñòâå îðãàíà ãîñóäàðñòâåííîé âëàñòè èëè 
ìåñòíîãî ñàìîóïðàâëåíèÿ ëèáî äîëæíîñòíîãî ëèöà 
òàêîãî îðãàíà).

Òåì ñàìûì èñòîê ïðàâà ïðåäñòàâëÿåò ñîáîé íå ÷òî 
èíîå, êàê ôàêòîð îáúåêòèâíîãî ïðàâîîáðàçîâàíèÿ 
(«ôàêòîð, ó÷àñòâóþùèé â îáðàçîâàíèè ïðàâà») [17, 
ñ. 345], ïîíèìàíèå êîòîðîãî (è îòíîøåíèå ê êîòî-
ðîìó) ïîëíîñòüþ çàâèñèò îò òèïà âîñïðèÿòèÿ ïðàâà 
èññëåäîâàòåëåì. Ñ òî÷êè çðåíèÿ Ò. Â. Êàøàíèíîé, 
èñòîêè ïðàâà – ýòî «îáñòîÿòåëüñòâà, îáóñëîâèâøèå 
ïîÿâëåíèå ïðàâà è åãî äåéñòâèå; …â êà÷åñòâå èñòîêà 
ïðàâà ìû ìîæåì ðàññìàòðèâàòü îáúåêòèâíóþ ðåàëü-
íîñòü» [18, ñ. 125]. Ñèñòåìà òàêèõ èñòîêîâ (ôàêòî-
ðîâ ïðàâîòâîð÷åñòâà) îêàçûâàåò èçâåñòíîå âëèÿíèå 
íà ñóáúåêòîâ âîëè, óïîëíîìî÷åííûõ âûðàçèòü åå â 
þðèäè÷åñêèõ íîðìàõ è çàêðåïèòü ýòè íîðìû â ñî-
îòâåòñòâóþùèõ íîðìàòèâíûõ äîêóìåíòàõ. Ïðè ýòîì 
ñàìà ïî ñåáå âîëÿ (â êà÷åñòâå Ding an sich) íå ÿâëÿ-
åòñÿ èñòî÷íèêîì ïðàâîâîãî ðåãóëèðîâàíèÿ, íî âû-
ñòóïàåò íåîáõîäèìûì ôóíäàìåíòîì äëÿ ñâîåãî æå 
ðàçâèòèÿ (äâèæåíèÿ îò ñóáúåêòà ïðàâîòâîð÷åñòâà ê 
îáùåñòâó) è ïðåäñòàâëåíèÿ âîâíå (äëÿ ïîíèìàíèÿ åå 
õàðàêòåðà). Ëèøü íàëè÷èå óïîëíîìî÷åííîãî ñóáú-
åêòà, íàäåëåííîãî òàêîé ïðàâîòâîð÷åñêîé âîëåé, 
äàåò îñíîâàíèå ïðåäïîëàãàòü åå ñîáñòâåííî þðèäè-
÷åñêîå çíà÷åíèå.

Êàê ïèñàë â ñâîå âðåìÿ Í. Ì. Êîðêóíîâ, «îáùèé 
èñòî÷íèê ïðàâà åñòü ñóáúåêòèâíûé ðàçóì, èëè…
ñóáúåêòèâíîå ñîçíàíèå. Âñå äðóãèå ôàêòîðû âëè-
ÿþò íà ïðàâîîáðàçîâàíèå òîëüêî ÷åðåç ïîñðåäñòâî 
íàøåãî ñîçíàíèÿ. <…> Îáùåå ñîçíàíèå åñòü ëèøü 
ñóììèðîâàíèå ñóáúåêòèâíîãî ñîçíàíèÿ îòäåëüíûõ 
ëè÷íîñòåé. Ïîýòîìó ñóáúåêòèâíîå ñîçíàíèå äåé-
ñòâèòåëüíî ÿâëÿåòñÿ êàê áû ôîêóñîì, â êîòîðîì ñî-
ñðåäîòà÷èâàåòñÿ äåéñòâèå âñåõ ôàêòîðîâ ïðàâîîáðà-
çîâàíèÿ» [17, ñ. 345].

Òàêèì îáðàçîì, ñàì ïðîöåññ ïðîÿâëåíèÿ âîâíå 
òàêîé âîëè (ïðîöåññ âîëåâûðàæåíèÿ) âûñòóïàåò â 
êà÷åñòâå èñòî÷íèêà ïðàâà. Íàïðèìåð, ïðè îáúÿâëå-
íèè ãîëîñîâàíèÿ â ïàðëàìåíòå ïî ïðîåêòó çàêîíà â 
îêîí÷àòåëüíîé ðåäàêöèè ñàì ñìûñë ïîñëåäóþùåé 
ïðîöåäóðû âûðàæåí â «îòêðûòèè» ñîîòâåòñòâóþùåé 
âîëè êàæäîãî îòäåëüíîãî äåïóòàòà è âñåãî çàêîíîäà-
òåëüíîãî îðãàíà â öåëîì. Ïðè ýòîì âîëÿ âûðàæàåòñÿ 
âîâíå («îòêðûâàåòñÿ») äîñòàòî÷íî áûñòðî, ipso facto 
â òå÷åíèå íåñêîëüêèõ ìèíóò ñóùåñòâóåò èñòî÷íèê 
ïðàâà â ÷èñòîì âèäå êàê ïðîöåññ âûðàæåíèÿ âîâíå 
ïðàâîòâîð÷åñêîé âîëè óïîëíîìî÷åííîãî ñóáúåêòà. 
Ïîñëå òîãî êàê âîëÿ âûðàæåíà, ïîäâîäÿòñÿ èòîãè ãî-
ëîñîâàíèÿ, êîòîðûå óòâåðæäàþòñÿ è òåì ñàìûì îá-
ëåêàþò óæå âûðàæåííóþ âîëþ â îïðåäåëåííóþ ôîð-
ìó, à èìåííî â ôîðìó ïðèíÿòîãî çàêîíà, êîòîðûé 
äàëåå â óñòàíîâëåííîì ïîðÿäêå âñòóïàåò â ñèëó.

Â àñïåêòå ðàçëè÷åíèÿ èñòî÷íèêà ïðàâà è ôîðìû 
ïðàâà è îñîáåííî ïðèäàíèÿ èñòî÷íèêó ïðàâà ñîîò-
âåòñòâóþùåãî âîëåâîãî õàðàêòåðà îò÷åòëèâî ïðîÿâ-
ëÿþòñÿ ãåãåëåâñêèå ìîòèâû îïðåäåëåíèÿ âîëè êàê 
ïðèðîäû ïðàâà è ïðèðîäû âñåãî ïðàâîâîãî ðåãóëè-
ðîâàíèÿ êàê ñóáúåêòèâíîé è ñèñòåìíîé ÷åëîâå÷å-
ñêîé äåÿòåëüíîñòè.

Ðàññìîòðèì ýëåìåíòû îáîçíà÷åííîé ëîãè÷åñêîé 
öåïî÷êè ïî îòäåëüíîñòè.
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Èñòîê ïðàâà (origo iuris) ïðåäñòàâëÿåò ñîáîé ñàìó 
ïðèðîäó ïðàâîâîãî ðåãóëèðîâàíèÿ, êîòîðóþ ñîñòàâ-
ëÿåò óñòîé÷èâî ñóùåñòâóþùàÿ è âñÿêèé ðàç ñóáúåê-
òèâíî îïðåäåëÿåìàÿ ñîâîêóïíîñòü ðàçíîîáðàçíûõ 
ïðàâîîáðàçóþùèõ ôàêòîðîâ. Äàííûå ôàêòîðû ïî 
îòíîøåíèþ ê ïðèðîäå ñàìîãî ÷åëîâåêà è îáùåñòâà 
ìîãóò èìåòü ëèáî âíåøíèé õàðàêòåð (êëèìàò, ãåî-
ãðàôè÷åñêîå ïîëîæåíèå, ÿçûê îáùåíèÿ), ëèáî âíó-
òðåííþþ ïðèðîäó (ñîçíàíèå ëþäåé, ïñèõèêà ÷åëî-
âåêà, óñòîé÷èâûå òèïû è ìîäåëè ïîâåäåíèÿ).

Èñòîê ïðàâà îêàçûâàåò îáúåêòèâíîå âîçäåé-
ñòâèå íà ôîðìèðîâàíèå è âèäîèçìåíåíèå âîëè 
ñóáúåêòà ïðàâîòâîð÷åñêîé äåÿòåëüíîñòè. Íàïðè-
ìåð, ñîöèàëüíî-ýêîíîìè÷åñêèå ïðàâîîáðàçóþùèå 
ôàêòîðû è èõ ýëåìåíòû âî ìíîãîì îïðåäåëÿþò ïî-
ëèòè÷åñêèå ïîçèöèè ïàðëàìåíòà (áûòèå îïðåäåëÿ-
åò ñîçíàíèå).

Äàííàÿ êàòåãîðèÿ óêàçûâàåò êàê íà êîíêðåòíûé 
ïóòü ïðîèñõîæäåíèÿ íàöèîíàëüíîãî ïðàâà, òàê è 
ïîä÷åðêèâàåò öåëîñòíîå çíà÷åíèå ãåíåçèñà ïðàâîâî-
ãî ðåãóëèðîâàíèÿ, îêàçûâàåò âëèÿíèå íà âîñïðèÿòèå 
è ïîñëåäóþùåå ðåøåíèå ïðîáëåìû ïàðòèêóëÿðíîãî 
è ñîñëîâíîãî ïðàâà. Èñòîê ïðàâà îáúåêòèâíî îáðà-
çóåòñÿ â ðóñëå óñòîé÷èâûõ çàêîíîìåðíîñòåé â ðåàëè-
çàöèè è ðàçâèòèè ðåãóëèðóåìûõ îòíîøåíèé â çíà÷å-
íèè: 1) èõ ïîÿâëåíèÿ; 2) ðàçóìíîãî îáúÿñíåíèÿ èõ 
ñóùåñòâîâàíèÿ; 3) âûÿñíåíèÿ ñìûñëà (ñìûñëîâ) èõ 
ñîöèàëüíîãî âûðàæåíèÿ.

Èñòîêè ïðàâà êàê ôàêòîðû ïðàâîîáðàçîâàíèÿ 
òàêæå ìîãóò îáëàäàòü êàê îáúåêòèâíûì, òàê è ñóáú-
åêòèâíûì õàðàêòåðîì. Ïðè ýòîì âàæíî îòìåòèòü èõ: 
1) ãëîáàëüíîå, ïîäñïóäíîå âîçäåéñòâèå íà ñîöèàëü-
íûå ñâÿçè è 2) òî÷å÷íîå, ñþæåòíîå âëèÿíèå íà êà÷å-
ñòâî ïîñëåäóþùåãî ïðàâîâîãî ðåãóëèðîâàíèÿ êîí-
êðåòíîãî ñîöèàëüíîãî âçàèìîäåéñòâèÿ.

Ïðè ýòîì ñòåïåíü ñóáúåêòèâíîé ïîçíàâàåìîñòè 
èñòîêà ïðàâà (êàê ïðàâèëî, íå îáëàäàþùàÿ âûñîêèì 
çíà÷åíèåì) îòðàæàåò èçâåñòíóþ ñïîðíîñòü âîïðîñà 
îá èñòîêå ïðàâà êàê ïðàâîâîé, à íå ñîöèîëîãè÷åñêîé 
êàòåãîðèè.

Èñòî÷íèê ïðàâà (fons iuris) ÿâëÿåòñÿ ñóáúåêòèâíî 
îñîçíàâàåìîé è îáúåêòèâíî âûðàæàåìîé âîâíå âî-
ëåé êîíêðåòíîãî ñóáúåêòà ïðàâîòâîð÷åñòâà. Íà ýòîì 
óðîâíå ïðàâîîáðàçîâàíèå êàê îáúåêòèâíàÿ êàòåãî-
ðèÿ ïðåîáðàçóåòñÿ â ïðàâîòâîð÷åñòâî, â ñîäåðæàíèè 
êîòîðîãî îò÷åòëèâî âûðàæåíà âîëÿ äàííîãî ñóáú-
åêòà. Âàæíî ïîíèìàòü, ÷òî ïîñëåäóþùåå äîêóìåí-
òàëüíîå (ôîðìàëüíîå) çàêðåïëåíèå ýòîé âîëè îïðå-
äåëÿåòñÿ íå òèïîì äîëæíîñòíîãî ïîëîæåíèÿ òàêîãî 
ñóáúåêòà, à èìåííî òèïîì õàðàêòåðà âûðàæåííîé òà-
êèì ñóáúåêòîì ïðàâîòâîð÷åñêîé âîëè.

Èìåííî â òàêîì ñìûñëå ìû ìîæåì òðàêòîâàòü 
âîëþ çàêîíîäàòåëÿ è åå âûðàæåíèå â çàêîíå, âîëþ 
ñóäüè è åå âûðàæåíèå â ñóäåáíîì ïðåöåäåíòå è 
ïðàâîâîé ïîçèöèè, âîëþ êîíòðàãåíòà äîãîâîðà è 
åå âûðàæåíèå â ñîäåðæàíèè äîãîâîðà. Íåñêîëüêî 
îñîáíÿêîì ñòîÿò äîëãîâðåìåííî âûðàæàåìàÿ âîëÿ 
îáùåñòâà è åå çàêðåïëåíèå â ïðàâîâûõ îáû÷àÿõ è 
êîíñåíñóàëüíàÿ âîëÿ ñóáúåêòîâ ìåæäóíàðîäíûõ 

îòíîøåíèé è åå îòðàæåíèå â îáû÷àÿõ è äîãîâîðàõ 
ìåæäóíàðîäíîãî ïðàâà.

Ïðèíöèïèàëüíî âàæíûì â ýòîì ñìûñëå ÿâëÿåòñÿ 
ñëåäóþùåå çàìå÷àíèå Â. À. Ðóäêîâñêîãî: «...èñòî÷-
íèêîì ïðàâà ÿâëÿåòñÿ âîëÿ ñóáúåêòà, ïðàâîìî÷íîãî 
óñòàíàâëèâàòü îáùåîáÿçàòåëüíûå ïðàâîâûå ïðåä-
ïèñàíèÿ. Îäíàêî äëÿ òîãî, ÷òîáû âîëÿ ìîãëà ñòàòü 
ïðàâîì, îíà äîëæíà áûòü âûðàæåíà â íàäëåæàùåé 
þðèäè÷åñêîé ôîðìå… Âîëÿ äîëæíà áûòü ïðèçíà-
íà èñòî÷íèêîì ïðàâà åùå äî òîãî (êóðñèâ ìîé. – 
Ì. Ñ.), êàê îíà âîïëîòèòñÿ â êîíêðåòíûé çàêîí èëè 
äðóãóþ ôîðìó ïðàâà» [9, ñ. 26, 27; 10, ñ. 74].

Âîëÿ ïðàâîòâîðÿùåãî ñóáúåêòà ÿâëÿåòñÿ ñâîå-
îáðàçíîé ìåäèàíîé è íåðâîì ïîñëåäóþùåãî ïðàâî-
âîãî ðåãóëèðîâàíèÿ, ïîñêîëüêó ðàçâèòèå ïðàâîòâîð-
÷åñêîé äåÿòåëüíîñòè â çíà÷åíèè âèäîèçìåíåíèÿ 
âîëè (è âîëåâûõ ñâîéñòâ ñóáúåêòîâ, åå ïðîÿâëÿþ-
ùèõ) îïðåäåëÿåò êà÷åñòâî è ñàìî êîëè÷åñòâî ôîðì 
ïðàâà â êîíêðåòíîé óñòîé÷èâîé ïðàâîâîé òðàäèöèè 
è â îòäåëüíî âçÿòîé íàöèîíàëüíîé ïðàâîâîé ñèñòå-
ìå. Ñëåäîâàòåëüíî, ðàçâèòèå âîëè ñóáúåêòîâ ïðàâî-
òâîð÷åñòâà óñòàíàâëèâàåò êà÷åñòâî îïðåäåëåííîé 
ïðàâîâîé òðàäèöèè (íàïðèìåð, òðàäèöèè çàêîíîäà-
òåëüíîãî êîäèôèöèðîâàííîãî ïðàâà èëè òðàäèöèè 
ñóäåéñêîãî ïðåöåäåíòíîãî ïðàâà).

Ò. Â. Êàøàíèíà ïîä èñòî÷íèêîì ïðàâà ïîíèìà-
åò «âîëþ ïðàâîòâîð÷åñêèõ ñóáúåêòîâ (÷åðåç êîòîðóþ 
îáúåêòèâíàÿ ðåàëüíîñòü ïðåëîìëÿåòñÿ â íîðìàõ ïðà-
âà); …ðåçóëüòàò îñîçíàíèÿ îáúåêòèâíûõ îáùåñòâåí-
íûõ ïîòðåáíîñòåé ïîñðåäñòâîì ðÿäà ïðàâîòâîð÷åñêèõ 
ïðîöåäóð» [18, ñ. 127; 19]. Òåì ñàìûì êàòåãîðèÿ «èñ-
òî÷íèê ïðàâà» âêëþ÷àåò â ñåáÿ ñîçèäàòåëüíûé àñïåêò, 
à òàêæå àñïåêò öåííîñòíûé (îöåíî÷íûé), êîòîðûé 
îïðåäåëÿåòñÿ âî ìíîãîì êîíúþíêòóðíûìè ïðåäïî-
÷òåíèÿìè ñóáúåêòà ïðàâîòâîð÷åñêîé äåÿòåëüíîñòè è 
îñîáåííîñòÿìè îáùåñòâåííîé îöåíêè òîé ñîöèàëü-
íîé ñèòóàöèè, â êîòîðîé äàííûé ñóáúåêò íàõîäèòñÿ.

Òàêèì îáðàçîì, âûðàæåíèå âîëè âîâíå êàê èñ-
òî÷íèê ïðàâà çàâèñèò îò õàðàêòåðà è êà÷åñòâà ïðà-
âîîáðàçóþùèõ ôàêòîðîâ êàê èñòîêîâ ïðàâîâîãî 
ðåãóëèðîâàíèÿ, âîçäåéñòâóþùèõ íà ñóáúåêòîâ, âû-
ðàæàþùèõ ýòó âîëþ.

Ôîðìà ïðàâà (forma iuris) ìîæåò âûñòóïàòü â òðåõ 
àñïåêòàõ, à èìåííî â êà÷åñòâå:

1) ñðåäñòâà äîêóìåíòàëüíîãî âûðàæåíèÿ íîðì 
ñòàðîãî (íåäåéñòâóþùåãî â äàííûé ìîìåíò âðåìå-
íè) ïðàâà (ius vetus);

2) ñðåäñòâà ïîçíàíèÿ, âîñïðèÿòèÿ è çàïîìèíà-
íèÿ íîðì ñîâðåìåííîãî (äåéñòâóþùåãî) ïðàâà (ius 
novus);

3) ôîðìàëüíîãî (ôîðìàëèçîâàííîãî) ñðåäñòâà 
îáúåêòèâíîãî îòðàæåíèÿ äåéñòâóþùåãî ïîçèòèâ-
íîãî ïðàâà, íîðìû êîòîðîãî ïîäëåæàò ïðèìåíåíèþ 
äëÿ ðåãóëèðîâàíèÿ ñîöèàëüíûõ îòíîøåíèé (êëþ÷å-
âûì ìîìåíòîì çäåñü ÿâëÿåòñÿ âîçìîæíîñòü åäèíî-
îáðàçíîé ññûëêè âñåõ ïðàâîïðèìåíèòåëåé íà óñòà-
íîâëåííóþ íîðìó ïðàâà).

Íåòðóäíî çàìåòèòü, ÷òî ïåðâûå äâà ñìûñëà ôîð-
ìû ïðàâà íîñÿò ïîçíàâàòåëüíûé õàðàêòåð (fontes 

Ñïèðèí Ì. Þ.   Ñîîòíîøåíèå èñòîêà ïðàâà, èñòî÷íèêà ïðàâà è ôîðìû ïðàâà ñ ïîçèöèè âîëåâîé êîíöåïöèè...
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cognoscendi) è ïî ýòîé ïðè÷èíå ÷àñòî îòðèöàåòñÿ èõ 
þðèäè÷åñêîå (íîðìàòèâíîå) çíà÷åíèå [14, ñ. 147]. 
Òðåòèé æå ñìûñë óêàçûâàåò íà ðåãóëÿòèâíîå (äåé-
ñòâóþùåå, àêòèâíîå) ñîäåðæàíèå ôîðìû (fontes 
agendi), ò. å., ñîáñòâåííî, íà òî, ðàäè ÷åãî òàêàÿ ôîð-
ìà ñîçäàåòñÿ è äåéñòâóåò (èìåííî â ýòîì ñìûñëå â 
ñâîå âðåìÿ Ì. Í. Êàïóñòèí ïèñàë î çàêîíå êàê î «çà-
êîí÷åííîé íîðìå ïðàâà») [20, ñ. 139].

Ò. Â. Êàøàíèíîé ôîðìû ïðàâà îïðåäåëÿþòñÿ êàê 
«ôîðìû çàêðåïëåíèÿ íîðì ïðàâà» [18, ñ. 124]. Òàêèì 
îáðàçîì, ôîðìà ïðàâà ÿâëÿåòñÿ ñðåäñòâîì çàêðåïëå-
íèÿ è äîêóìåíòàëüíîãî âûðàæåíèÿ þðèäè÷åñêèõ 
íîðì, ñîäåðæàùèõ â ñåáå óæå âûðàæåííóþ (îòðà-
æåííóþ) âîëþ ñóáúåêòà ïðàâîòâîð÷åñêîé äåÿòåëü-
íîñòè êàê èñòî÷íèê ïðàâà. Òàêæå, ñ òî÷êè çðåíèÿ 
Êàøàíèíîé, ôîðìà ïðàâà – ýòî «ðåçåðâóàð, ãäå íà-
õîäÿòñÿ þðèäè÷åñêèå íîðìû; òî, èç ÷åãî ìû ÷åðïàåì 
çíàíèÿ î ïðàâå» [18, ñ. 127].

Ïî ìíåíèþ Í. Ì. Êîðêóíîâà è Â. Ì. Õâîñòîâà, 
ôîðìû ïðàâà òåõíè÷åñêè âûðàæàþò ñîáîé îáùå-
îáÿçàòåëüíûé õàðàêòåð òåõ íîðì, êîòîðûå â íèõ 
çàêðåïëåíû [17, ñ. 343–344; 21, ñ. 83]. Ñëåäîâàòåëü-
íî, äåéñòâóþùèì ïðàâîì ìîæíî íàçâàòü òîëüêî òå 
óñòîé÷èâî ñóùåñòâóþùèå ôîðìû, íîðìû ïðàâà âíó-
òðè êîòîðûõ ãîñóäàðñòâîì è îáùåñòâîì ïðèçíàþòñÿ 
îáÿçàòåëüíûìè ê èñïîëíåíèþ. Òàêèì îáðàçîì, îáÿ-
çàòåëüíîñòü ÿâëÿåòñÿ ñâîéñòâîì èìåííî íîðì ïðàâà, 
ñîäåðæàùèõñÿ âíóòðè ôîðì ïðàâà, íî íå íàîáîðîò. 
È çíà÷èò, áîëåå ïðàâèëüíûì áóäåò âûðàæåíèå «íîð-
ìû ïðàâà, âûðàæåííûå â çàêîíå, èìåþò þðèäè÷å-
ñêóþ ñèëó» (à íå «çàêîí èìååò þðèäè÷åñêóþ ñèëó»).

Èìåííî â òàêîì ñìûñëå Í. Ì. Êîðêóíîâ îïðåäå-
ëÿåò ôîðìó ïðàâà («ôîðìó îáúåêòèâèðîâàíèÿ þðè-
äè÷åñêèõ íîðì») êàê «ïðèçíàê îáùåîáÿçàòåëüíîñòè 
íîðìû… â äàííîì îáùåñòâå è â äàííîå âðåìÿ» [17, 
ñ. 343, 344]. Ïðè ýòîì, ñ òî÷êè çðåíèÿ Â. Ì. Õâîñòîâà, 
«âîçíèêàþò è ïîëó÷àþò îáÿçàòåëüíóþ ñèëó þðèäè÷å-
ñêèå íîðìû» èìåííî â ðàìêàõ ôîðì ïðàâà, îñíîâ-
íûìè ñðåäè êîòîðûõ àâòîð íàçûâàåò çàêîí è îáû÷àé, 
à òàêæå äîãîâîð ìåæäó ãîñóäàðñòâàìè â ìåæäóíàðîä-
íîì ïðàâå [21, ñ. 83].

Èñõîäÿ èç ýòîãî, ëèíåéíàÿ êîíñòðóêöèÿ «èñòîêè 
ïðàâà» – «èñòî÷íèêè ïðàâà» – «ôîðìû ïðàâà» äàåò 
âîçìîæíîñòü ôîðìèðîâàíèÿ áîëåå ÷åòêîãî ïðåäñòàâ-
ëåíèÿ î ñàìîé ïðèðîäå îáÿçàòåëüíîñòè þðèäè÷åñêèõ 
íîðì è îáùåîáÿçàòåëüíîñòè íîðìàòèâíûõ ïðåäïèñà-
íèé êàê ïðèçíàêà îáúåêòèâíîãî ïðàâà â öåëîì. Âåäü 
â òàêîì ñëó÷àå, èìåÿ â âèäó èìåííî èñòî÷íèêè ïðà-
âà (êàê ñïîñîáû âûðàæåíèÿ âîâíå ïðàâîòâîð÷åñêîé 
âîëè ñîîòâåòñòâóþùèõ ñóáúåêòîâ) â êà÷åñòâå íîñèòå-
ëåé îáùåîáÿçàòåëüíîé ïðèðîäû þðèäè÷åñêèõ íîðì, 
ñèñòåìû êîòîðûõ ôîðìèðóþòñÿ ïîä âîçäåéñòâèåì 
òàêîé âîëè, ìû ìîæåì èñõîäèòü èç èõ ïðèíöèïèàëü-
íîãî âîçäåéñòâèÿ íà îáðàçîâàíèå èìåííî ãðóïï íîðì 
ïðàâà, êîòîðûå (â ñèëó îáúåêòèâíîé íåîáõîäèìîñòè) 
ñðàçó æå îáëåêàþòñÿ â îïðåäåëåííóþ îáîëî÷êó ôîð-
ìû ïðàâà. Ñîîòâåòñòâóþùèå ôîðìû ïðàâà (çàêîí, ñó-
äåáíûé ïðåöåäåíò et al.) èìåþò â ýòîì ñëó÷àå ëèøü 
îïîñðåäîâàííûé õàðàêòåð, è èõ ôîðìàëüíàÿ îáÿçà-

òåëüíîñòü åñòü âñåãî ëèøü îòðàæåíèå îáÿçàòåëüíîñòè 
òåõ íîðì ïðàâà, êîòîðûå óæå âõîäÿò â èõ ñîñòàâ (ïî-
ñêîëüêó «ïóñòûõ» ôîðìàëüíûõ îáîëî÷åê ïðàâà òàêæå 
íå ìîæåò áûòü ïî îïðåäåëåíèþ).

Â òî æå âðåìÿ, åñëè ïðèäåðæèâàòüñÿ òðàäèöè-
îííîãî ìîíèñòè÷åñêîãî ïîäõîäà, ñàìè èñòî÷íèêè 
(ôîðìû) ïðàâà áóäóò íîñèòü ïåðâè÷íûé (â ñðàâíåíèè 
ñ íîðìàìè ïðàâà), îáÿçàòåëüíûé ê ðåàëèçàöèè óïîë-
íîìî÷åííûìè ñóáúåêòàìè õàðàêòåð, à ñîäåðæàùèå-
ñÿ â íèõ íîðìû ïðàâà, î÷åâèäíî, áóäóò íóæäàòüñÿ â 
ïðèäàíèè èì îáùåîáÿçàòåëüíîñòè ñî ñòîðîíû òàêèõ 
èñòî÷íèêîâ êàê ôîðì âíåøíåãî îáúåêòèâèðîâàíèÿ 
ïðàâà. Èìåííî â òàêîì ñìûñëå, íàïðèìåð, ðàññóæäà-
åò îá èñòî÷íèêàõ ìåæäóíàðîäíîãî ïðàâà èçâåñòíûé 
ñïåöèàëèñò â îáëàñòè òåîðèè ìåæäóíàðîäíîãî ïðàâà 
Ë. Ï. Àíóôðèåâà [22, ñ. 42–44].

Ïîñëåäîâàòåëüíîå ðàññìîòðåíèå (â ïîðÿäêå ïå-
ðå÷èñëåíèÿ) ôîðì äåéñòâóþùåãî íàöèîíàëüíîãî 
ïîçèòèâíîãî ïðàâà, à òàêæå – ïðàâà ìåæäóíàðîäíî-
ãî, êàê ïðàâèëî, ñîçäàåò óïðîùåííóþ êàðòèíó êàê 
ñàìèõ ýòèõ ôîðì, òðîéñòâåííîå çíà÷åíèå êîòîðûõ 
áûëî îïðåäåëåíî ut supra, òàê è ðàññìàòðèâàåìîé 
ïðîáëåìàòèêè ñîîòíîøåíèÿ ôîðì è èñòî÷íèêîâ 
ïðàâà. Ïðè ýòîì î÷åâèäíî, ÷òî êàæäàÿ ñîçäàííàÿ 
è äåéñòâóþùàÿ ôîðìà ïðàâà â çíà÷èòåëüíîé ñòåïå-
íè îòðàæàåò õàðàêòåð ñîîòâåòñòâóþùåãî èñòî÷íèêà 
ïðàâà è ãëîáàëüíî îïðåäåëÿåòñÿ ìíîæåñòâîì ôàêòî-
ðîâ ïðàâîîáðàçîâàíèÿ êàê èñòîêîâ ïðàâîâîãî ðåãó-
ëèðîâàíèÿ. Ïîäîáíàÿ ñèòóàöèÿ ìîæåò áûòü ïðîèë-
ëþñòðèðîâàíà ñóùåñòâîâàíèåì â ñîîòâåòñòâóþùèõ 
øèðîòàõ Ìèðîâîãî îêåàíà àéñáåðãîâ, íàäâîäíàÿ 
÷àñòü êîòîðûõ ñîñòàâëÿåò â ñðåäíåì 1/8 îò èõ ìàñ-
ñèâíîé ïîäâîäíîé ÷àñòè. Èçó÷àÿ ñîñòîÿíèå è ðàçâè-
òèå ñòðóêòóðû àéñáåðãà, ìû âñåãäà äîëæíû ïðèíè-
ìàòü âî âíèìàíèå óñòîé÷èâûå ïîäâîäíûå òå÷åíèÿ, 
êîòîðûå óâëåêàþò àéñáåðã çà ñîáîé, â ñèëó ÷åãî îí 
ìîæåò ïðåîäîëåâàòü ìíîãèå ñîòíè êèëîìåòðîâ. Åñëè 
ñîîòíåñòè íàäâîäíóþ ÷àñòü òàêîé ëåäÿíîé ãîðû ñ 
ôîðìàìè ïðàâà, à åå ïîäâîäíîå îêîí÷àíèå – ñ èñ-
òî÷íèêàìè (ïðè ýòîì òå÷åíèÿ, î÷åâèäíî, îêàæóòñÿ 
ïîäîáíû èñòîêàì ïðàâà), òî ýòî ÿâëÿåò ñîáîé çà-
íèìàòåëüíóþ, íî òåì íå ìåíåå äîñòàòî÷íî äîñòî-
âåðíóþ êàðòèíó ñîîòíîøåíèÿ äàííûõ êàòåãîðèé â 
îáùåé òåîðèè ïðàâà, à òàêæå íà óðîâíå îòðàñëåé íà-
öèîíàëüíîãî ïðàâà.

Íåîáõîäèìîå ëèíåéíî-ëîãè÷åñêîå ðàçëè÷åíèå 
èñòîêà ïðàâà, èñòî÷íèêà ïðàâà è ôîðìû ïðàâà áà-
çèðóåòñÿ íà âîëåâîé êîíöåïöèè ïðàâîîáðàçîâàíèÿ è 
ïðàâîòâîð÷åñêîé äåÿòåëüíîñòè, àðãóìåíòû êîòîðîé 
âûðàçèòåëüíî ïðåäñòàâëåíû â ñîîòâåòñòâóþùèõ òðó-
äàõ Ò. Â. Êàøàíèíîé [18; 19], Í. Í. Âîïëåíêî [23] 
è Â. À. Ðóäêîâñêîãî [9; 10].

Âàæíî òàêæå îòìåòèòü, ÷òî ïðèíöèïèàëüíîå ðàç-
ëè÷èå èñòî÷íèêà ïðàâà è ôîðìû ïðàâà ñëåäóåò ïðî-
âîäèòü è ñ ó÷åòîì ñóáúåêòèâíî-òåìïîðàëüíîãî êðèòå-
ðèÿ: íàøå ïðåäñòàâëåíèå îá èñòî÷íèêå ïðàâà äîëæíî 
âñåãäà ïðîÿâëÿòüñÿ â íàñòîÿùåì âðåìåíè è îöåíèâàòü 
âûðàæàþùóþñÿ âîëþ ñóáúåêòà ïðàâîòâîð÷åñòâà çäåñü 
è ñåé÷àñ, à ïðåäñòàâëåíèå î ôîðìå ïðàâà (â ñìûñëå 
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åå óæå ñâåðøèâøåãîñÿ ñîçäàíèÿ) âñåãäà îïðåäåëÿåòñÿ 
íàìè â ïðîøåäøåì, ïåðôåêòíîì âðåìåíè.

Òàêèì îáðàçîì, ïîñòåïåííûé îòêàç êàê îò ìîíèñòè-
÷åñêîãî, òàê è îò ïëþðàëèñòè÷åñêîãî ïîäõîäîâ ê ñîîò-
íîøåíèþ êàòåãîðèé «èñòî÷íèê ïðàâà» è «ôîðìà ïðàâà» 
è äâèæåíèå â ñòîðîíó ïðèçíàíèÿ èñòî÷íèêîâîãî çíà-
÷åíèÿ âîëåâîé ñîñòàâëÿþùåé âñÿêîé ïðàâîòâîð÷åñêîé 
äåÿòåëüíîñòè, êàê ïðåäñòàâëÿåòñÿ, áóäåò ñïîñîáñòâî-
âàòü ïîòåíöèàëüíîé óíèôèêàöèè íàó÷íûõ âçãëÿäîâ è 
îöåíîê ñîîòâåòñòâóþùèõ êàòåãîðèé, ââåäåíèþ ýòèõ 
êàòåãîðèé â òåðìèíîëîãè÷åñêèé êîðïóñ äåéñòâóþùåãî 
çàêîíîäàòåëüñòâà è â êîíå÷íîì èòîãå ïîñëóæèò íåîáõî-
äèìîìó ñáëèæåíèþ òåîðåòè÷åñêèõ è ïðàêòè÷åñêèõ ïî-
çèöèé â ñôåðå îöåíêè ïðîöåññà ôîðìèðîâàíèÿ íîðìà-
òèâíûõ ñðåäñòâ ðåãóëèðîâàíèÿ ñîöèàëüíûõ îòíîøåíèé 
è èõ äîêóìåíòàëüíîãî (ôîðìàëüíîãî) çàêðåïëåíèÿ.
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RELATION BETWEEN INITIAL SOURCE OF LAW, SOURCE OF LAW AND FORM OF LAW ACCORDING 
TO WILLED LAW-MAKING CONCEPT

The author analyzes some limitations of the monistic and pluralistic approaches to the 
problem of correlation between the source of law and the form of law. The logical construction 
of interaction between the initial source of law, the source of law and the form of law as 
interrelated and independent categories according to willed law-making concept is proposed.

The initial sources of law are determined as the objectively existing and affecting 
subjects of law-making factors. The source of law is an external expression (outside 
action) of the will of law-making activity`s subject at the moment of making a decision to 
create norms of law and fixing them within a certain form. As a form of law is understood 
the formal (formalized) shell of grouped norms of law; this shell is necessary for the 
subsequent realization of law and its interpretation.

This linear logical construction of the categories «initial source of law» – «source of 
law» – «form of law» can be used to create potential unification of some theoretical and 
practical positions on the appropriate issues.

Key words: initial source of law, source of law, form of law, formal source of law, monistic 
approach, pluralistic approach, will of the subject of law-making, willed law-making concept.
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ÔÓÍÊÖÈÈ ÏÐÅÇÈÄÅÍÒÑÊÎÉ ÂËÀÑÒÈ Â ÐÎÑÑÈÉÑÊÎÉ ÔÅÄÅÐÀÖÈÈ

Â ñòàòüå ðàññìàòðèâàþòñÿ ôóíêöèè Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè â ñè-
ñòåìå ïóáëè÷íîé âëàñòè, à òàêæå ïðåäëàãàåòñÿ êëàññèôèêàöèÿ äàííûõ ôóíêöèé. 
Âûäåëåíà, âî-ïåðâûõ, òðàäèöèîííàÿ ïðåäñòàâèòåëüñêàÿ ôóíêöèÿ Ïðåçèäåíòà 
Ðîññèéñêîé Ôåäåðàöèè, âî-âòîðûõ, ñïåöèôè÷åñêàÿ ôóíêöèÿ ãëàâû Ðîññèéñêî-
ãî ãîñóäàðñòâà, ñâÿçàííàÿ ñ îñóùåñòâëåíèåì êîîðäèíàöèè äåÿòåëüíîñòè îðãàíîâ 
ïóáëè÷íîé âëàñòè è àðáèòðàæà ïðè âîçíèêíîâåíèè ïîëèòè÷åñêèõ êîíôëèêòîâ. 
Â-òðåòüèõ, âûäåëÿåòñÿ ôóíêöèÿ ãîñóäàðñòâåííîãî óïðàâëåíèÿ, îñóùåñòâëÿåìàÿ 
ñïåöèôè÷åñêèìè, ïðèñóùèìè ïðåçèäåíòñêîé âëàñòè ìåòîäàìè. Ïðè ýòîì ïðåä-
ïðèíÿòà ïîïûòêà ðàçãðàíè÷èòü èñïîëíèòåëüíóþ è ïðåçèäåíòñêóþ âëàñòü â ïðî-
öåññå îñóùåñòâëåíèÿ ãîñóäàðñòâåííîãî óïðàâëåíèÿ ñ óêàçàíèåì íà òî, ÷òî ê 
êîíñòèòóöèîííûì ôóíêöèÿì ïðåçèäåíòñêîé âëàñòè îòíîñèòñÿ ìîäåðèðîâàíèå 
èñïîëíèòåëüíîé âëàñòè. Íà îñíîâå àíàëèçà ôóíêöèé àâòîð ñòàòüè ïðèõîäèò ê 
âûâîäó î ñàìîñòîÿòåëüíîé ïîëèòèêî-ïðàâîâîé ïðèðîäå ôóíêöèé ïðåçèäåíòñêîé 
âëàñòè, êîòîðûå íåñâîéñòâåííû èíûì âåòâÿì ãîñóäàðñòâåííîé âëàñòè.        

Êëþ÷åâûå ñëîâà: ãîñóäàðñòâåííàÿ âëàñòü, Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè, 
ïðåçèäåíòñêàÿ âëàñòü, ôóíêöèè ïðåçèäåíòñêîé âëàñòè.
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Âûäåëåíèå ñàìîñòîÿòåëüíîé âåòâè ïðåçèäåíò-
ñêîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè îñíîâûâàåòñÿ 
íà ôàêòè÷åñêè ñôîðìèðîâàííîé â êîíñòèòóöèîí-
íûõ ïàðàìåòðàõ ñàìîñòîÿòåëüíîé ôóíêöèîíàëüíîé 
íàãðóçêå, âûïîëíÿåìîé Ïðåçèäåíòîì Ðîññèéñêîé 
Ôåäåðàöèè â ñèñòåìå ãîñóäàðñòâåííîãî óïðàâëåíèÿ.  

Âåòâü ãîñóäàðñòâåííîé âëàñòè ïðåäñòàâëÿåò ñî-
áîé îðãàíèçàöèîííî-þðèäè÷åñêóþ òðàíñôîðìàöèþ 
îïðåäåëåííîé ôóíêöèè ãîñóäàðñòâåííîãî àïïàðàòà 
ïî óïðàâëåíèþ â îáùåñòâå [1, c. 235]. Ïî ìíåíèþ 
Â. Å. ×èðêèíà, êàæäàÿ âåòâü ãîñóäàðñòâåííîé âëà-
ñòè â åå ñòðóêòóðå èìååò îñîáóþ ðîëåâóþ ôóíêöèþ 
ïî ãîñóäàðñòâåííîìó óïðàâëåíèþ [2, c. 84]. Â ýòîé 
ñâÿçè àíàëèç âíåøíèõ ïðîÿâëåíèé âåòâè ïðåçè-
äåíòñêîé âëàñòè ïðåäïîëàãàåò è âûÿâëåíèå îñîáûõ 
ôóíêöèé ïðåçèäåíòñêîé âëàñòè â ñèñòåìå âëàñòè, òî 
åñòü öåííîñòíî-ôóíêöèîíàëüíîãî ñîäåðæàíèÿ ïðå-
çèäåíòñêîé âëàñòè. 

Íåîáõîäèìî îòìåòèòü, ÷òî íàèìåíîâàíèå «êëàñ-
ñè÷åñêèõ âåòâåé ãîñóäàðñòâåííîé âëàñòè» óêàçûâàåò, 
â ïåðâóþ î÷åðåäü íà ôóíêöèîíàëüíóþ ñîñòàâëÿþ-
ùóþ èõ äåÿòåëüíîñòè – çàêîíîäàòåëüíóþ, èñïîëíè-
òåëüíóþ (èëè èñïîëíèòåëüíî-ðàñïîðÿäèòåëüíóþ) è 
ñóäåáíóþ [2, c. 82]. Íàèìåíîâàíèå ïðåçèäåíòñêîé 
âëàñòè (ïîäîáíîå íàèìåíîâàíèå â íàñòîÿùåå âðåìÿ 
ÿâëÿåòñÿ íàèáîëåå ÷àñòî èñïîëüçóåìûì â íàó÷íîé ëè-
òåðàòóðå [1, c. 240; 3, c. 326; 4, c. 252; 5, c. 473; 6, c. 264; 

7, c. 154; 8, c. 11]) â ýòîì ïëàíå ïðîèçâîäíî îò íàè-
ìåíîâàíèÿ ãîñóäàðñòâåííîé äîëæíîñòè Ðîññèéñêîé 
Ôåäåðàöèè è íå ðàñêðûâàåò ñîäåðæàòåëüíî äàííîå 
íàïðàâëåíèå ãîñóäàðñòâåííîãî âëàñòâîâàíèÿ. Êàêîâî 
æå ôóíêöèîíàëüíîå ñîäåðæàíèå ïðåçèäåíòñêîé âëà-
ñòè, îòëè÷àþùåå åå îò èíûõ âåòâåé ãîñóäàðñòâåííîé 
âëàñòè è ïðèäàþùåå ïðåçèäåíòñêîé âëàñòè ñàìîñòî-
ÿòåëüíóþ çíà÷èìóþ ðîëü â ñèñòåìå ãîñóäàðñòâåííîãî 
óïðàâëåíèÿ? 

Êàê ïðàâèëî, ïîä ôóíêöèåé ïîíèìàåòñÿ äåÿòåëü-
íîñòü, ðîëü îáúåêòà â ðàìêàõ íåêîòîðîé ñèñòåìû,  
ê êîòîðîé îí ïðèíàäëåæèò [9, c. 890]. Â ñâÿçè ñ ýòèì 
âîïðîñ î âûäåëåíèè ôóíêöèé âåòâè ãîñóäàðñòâåííîé 
âëàñòè íà ïåðâûé âçãëÿä ìîæåò ïîêàçàòüñÿ äîñòàòî÷-
íî ïðîñòûì. Îäíàêî áîëåå òùàòåëüíîå ðàññìîòðåíèå 
äàííîãî âîïðîñà ïðèâîäèò ê ðàçëè÷íûì çàòðóäíå-
íèÿì îáúåêòèâíîãî è ñóáúåêòèâíîãî õàðàêòåðà. ×òî 
êàñàåòñÿ âû÷ëåíåíèÿ è êëàññèôèêàöèè ôóíêöèé 
ïðåçèäåíòñêîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè, òî 
äàííûé âîïðîñ ïðåäñòàâëÿåòñÿ âåñüìà çàòðóäíèòåëü-
íûì ïî ðÿäó ïðè÷èí, â òîì ÷èñëå ââèäó îòñóòñòâèÿ 
íîðìàòèâíîé êàòåãîðèè ôóíêöèè ïðèìåíèòåëüíî ê 
ïðåçèäåíòñêîé âëàñòè, íåîïðåäåëåííîñòè ñîîòíîøå-
íèÿ ôóíêöèé ñ êîíêðåòíûìè ïîëíîìî÷èÿìè ãëàâû 
ãîñóäàðñòâà, à òàêæå ó÷àñòèÿ Ïðåçèäåíòà Ðîññèéñêîé 
Ôåäåðàöèè â îòäåëüíûõ ñëó÷àÿõ â îñóùåñòâëåíèè 
ôóíêöèé èíûõ èíñòèòóòîâ ïóáëè÷íîé âëàñòè.
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Âñå ýòî îáúÿñíÿåò îòñóòñòâèå ñëîæèâøåéñÿ äîê-
òðèíàëüíîé êëàññèôèêàöèè ôóíêöèé ïðåçèäåíò-
ñêîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè. Ó êàæäîãî 
èññëåäîâàòåëÿ ïðåçèäåíòñêîé âëàñòè ìîæíî îáíàðó-
æèòü ñîáñòâåííûé ïîäõîä ê ïîíèìàíèþ ïðåçèäåíò-
ñêîé âëàñòè â ñîäåðæàòåëüíîì ïëàíå. 

Ê ïðèìåðó, Þ. À. Äìèòðèåâ, À. Ì. Íèêîëàåâ, 
óêàçûâàÿ íà ñòàíîâëåíèå ñàìîñòîÿòåëüíîé ïðå-
çèäåíòñêîé âåòâè âëàñòè â Ðîññèéñêîé Ôåäåðà-
öèè, àíàëèçèðóþò åå ñîäåðæàíèå, îãðàíè÷èâàÿñü 
âçàèìîîòíîøåíèÿìè ñ èíûìè âåòâÿìè âëàñòè [10, 
c. 356–430].

Â. Í. Ñóâîðîâ, íå ïðîâîäÿ æåñòêèõ ãðàíèö ðàçëè-
÷èÿ ìåæäó ôóíêöèÿìè è ïîëíîìî÷èÿìè, âûäåëÿåò 
ñëåäóþùèå íàïðàâëåíèÿ äåÿòåëüíîñòè Ïðåçèäåí-
òà Ðîññèè: 1) òðàäèöèîííûå âëàñòíûå ïîëíîìî÷èÿ 
ãëàâû ãîñóäàðñòâà; 2) ôóíêöèè ãàðàíòà è àðáèòðà â 
ñèñòåìå âëàñòè; 3) îñóùåñòâëåíèå èñïîëíèòåëüíîé 
âëàñòè; 4) ó÷àñòèå â îñóùåñòâëåíèè çàêîíîäàòåëü-
íîé âëàñòè; 5) ðåøåíèå èëè ó÷àñòèå â ðåøåíèè âî-
ïðîñîâ ôîðìèðîâàíèÿ ñóäåáíûõ îðãàíîâ, îïðåäåëå-
íèè èõ êàäðîâîãî ñîñòàâà [11, c. 22]. 

Å. È. Êîçëîâà ê ôóíêöèÿì Ïðåçèäåíòà îòíîñèò 
ãàðàíòèðîâàíèå Êîíñòèòóöèè, ïðàâ è ñâîáîä ÷åëî-
âåêà è ãðàæäàíèíà, îáåñïå÷åíèå öåëîñòíîñòè ãîñó-
äàðñòâà, îïðåäåëåíèå îñíîâíûõ íàïðàâëåíèé âíó-
òðåííåé è âíåøíåé ïîëèòèêè, ïðåäñòàâèòåëüñòâî 
Ðîññèè âíóòðè ñòðàíû è â ìåæäóíàðîäíûõ îòíî-
øåíèÿõ. Ïîìèìî ýòîãî, â êà÷åñòâå âàæíîé êîíñòè-
òóöèîííîé ôóíêöèè Ïðåçèäåíòà âûäåëÿåòñÿ îáå-
ñïå÷åíèå îñóùåñòâëåíèÿ ïîëíîìî÷èé ôåäåðàëüíîé 
ãîñóäàðñòâåííîé âëàñòè íà âñåé òåððèòîðèè Ðîññèé-
ñêîé Ôåäåðàöèè [3, c. 379–383, 388].  

Å. È. Êîëþøèí óòâåðæäàåò, ÷òî â ñèñòåìó îñíîâ-
íûõ ôóíêöèé Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè 
âõîäÿò ñëåäóþùèå íàïðàâëåíèÿ åãî äåÿòåëüíîñòè: 
îïðåäåëåíèå îñíîâíûõ íàïðàâëåíèé âíóòðåííåé è 
âíåøíåé ïîëèòèêè, ãîñóäàðñòâåííîå óïðàâëåíèå, 
ó÷àñòèå â çàêîíîäàòåëüíîì ïðîöåññå, êîíñîëèäàöèÿ 
îáùåñòâà è ãîñóäàðñòâà, ïðåäñòàâèòåëüñòâî ãîñóäàð-
ñòâà [4, c. 252]. 

Â ìîíîãðàôèè Î. Å. Êóòàôèíà îáðàùàåòñÿ âíè-
ìàíèå, ÷òî îñíîâíîé õàðàêòåðèñòèêîé ñòàòóñà Ïðå-
çèäåíòà Ðîññèè âûñòóïàåò òî, ÷òî îí ñî÷åòàåò â 
ñåáå äâà êà÷åñòâà: îðãàíà ãîñóäàðñòâåííîé âëàñòè è 
äîëæíîñòíîãî ëèöà. Ïðè ýòîì êàê îðãàí ãîñóäàðñòâà 
îí âûïîëíÿåò âîçëîæåííûå íà íåãî Êîíñòèòóöè-
åé Ðîññèè è çàêîíàìè ôóíêöèè, à â êà÷åñòâå âûñ-
øåãî äîëæíîñòíîãî ëèöà îí âûïîëíÿåò ðàçëè÷íûå 
ïðåäñòàâèòåëüñêèå ôóíêöèè. Â îáîáùåííîé ôîðìå 
ôóíêöèè ãëàâû ðîññèéñêîãî ãîñóäàðñòâà ñôîðìó-
ëèðîâàíû â ñòàòüå 80 Êîíñòèòóöèè Ðîññèéñêîé Ôå-
äåðàöèè è âêëþ÷àþò â ñåáÿ ôóíêöèè ãàðàíòà Êîí-
ñòèòóöèè Ðîññèè, ãàðàíòà ïðàâ è ñâîáîä ÷åëîâåêà 
è ãðàæäàíèíà, îõðàíû ñóâåðåíèòåòà Ðîññèéñêîé 
Ôåäåðàöèè, åå íåçàâèñèìîñòè è ãîñóäàðñòâåííîé 
öåëîñòíîñòè, ôóíêöèþ îáåñïå÷åíèÿ ñîãëàñîâàííî-
ãî ôóíêöèîíèðîâàíèÿ è âçàèìîäåéñòâèÿ îðãàíîâ 
ãîñóäàðñòâåííîé âëàñòè, îïðåäåëåíèå îñíîâíûõ íà-

ïðàâëåíèé âíåøíåé è âíóòðåííåé ïîëèòèêè, à òàê-
æå ïðåäñòàâèòåëüñêèå ôóíêöèè [12, c. 321–340].  

Òàêèì îáðàçîì, â íàóêå êîíñòèòóöèîííîãî ïðà-
âà Ðîññèéñêîé Ôåäåðàöèè äî íàñòîÿùåãî âðåìåíè 
íå ñëîæèëîñü åäèíûõ öåëîñòíûõ ïðåäñòàâëåíèé î 
ôóíêöèîíàëüíîì ñîäåðæàíèè ïðåçèäåíòñêîé âëà-
ñòè. Îäíàêî áîëüøèíñòâî êîíñòèòóöèîíàëèñòîâ 
ñêëîíÿåòñÿ ê ìûñëè î òîì, ÷òî êëþ÷åâîé â ïëàíå 
äåòåðìèíàöèè ôóíêöèé ïðåçèäåíòñêîé âëàñòè ÿâëÿ-
åòñÿ èìåííî ñòàòüÿ 80 Êîíñòèòóöèè Ðîññèéñêîé Ôå-
äåðàöèè. Ðàçäåëÿÿ â öåëîì äàííûé ïîäõîä, ïîëàãàåì 
âîçìîæíûì îòìåòèòü, ÷òî Ïðåçèäåíòîì Ðîññèéñêîé 
Ôåäåðàöèè îñóùåñòâëÿåòñÿ çíà÷èòåëüíîå êîëè÷å-
ñòâî ñàìûõ ðàçíîîáðàçíûõ ôóíêöèé, êîòîðûå ìîãóò 
áûòü ñòðóêòóðèðîâàíû ñëåäóþùèì îáðàçîì. 

Âî-ïåðâûõ, òðàäèöèîííîé ôóíêöèåé ãëàâû ãî-
ñóäàðñòâà è ïðåçèäåíòñêîé âëàñòè âûñòóïàåò ïðåä-
ñòàâèòåëüñêàÿ ôóíêöèÿ. Â ñîîòâåòñòâèè ñ ÷àñòüþ 4 
ñòàòüè 80 Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè 
Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè êàê ãëàâà ãîñó-
äàðñòâà ïðåäñòàâëÿåò Ðîññèéñêóþ Ôåäåðàöèþ âíó-
òðè ñòðàíû è â ìåæäóíàðîäíûõ îòíîøåíèÿõ. 

Âî-âòîðûõ, ãîðàçäî áîëåå íàñûùåííîé âûñòóïà-
åò äåÿòåëüíîñòü ïðåçèäåíòñêîé âëàñòè â ðàìêàõ èñ-
ïîëíåíèÿ ñâîèõ ñïåöèôè÷åñêèõ ôóíêöèé, êîòîðûå 
â íàóêå ïðàâà îáîçíà÷àþòñÿ ñëåäóþùèì îáðàçîì. 
Òàê, Ã. Â. Äåãòåâ âûäåëÿåò òðè ñïåöèôè÷åñêèå ôóíê-
öèè ïðåçèäåíòñêîé âëàñòè – ãàðàíòèéíàÿ, àðáè-
òðàæíî-èíòåãðàòèâíàÿ è êîíòðîëüíàÿ. Ãàðàíòèéíàÿ 
ôóíêöèÿ ïðè ýòîì çàêëþ÷àåòñÿ â òîì, ÷òî Ïðåçè-
äåíò Ðîññèéñêîé Ôåäåðàöèè – ãàðàíò Êîíñòèòóöèè, 
ñóâåðåíèòåòà, íåçàâèñèìîñòè è òåððèòîðèàëüíîé 
öåëîñòíîñòè ãîñóäàðñòâà, ïðàâ è ñâîáîä ÷åëîâåêà è 
ãðàæäàíèíà. Àðáèòðàæíî-èíòåãðàòèâíàÿ ôóíêöèÿ 
îáúÿñíÿåòñÿ íåîáõîäèìîñòüþ îáåñïå÷åíèÿ ñîãëà-
ñîâàííîãî âçàèìîäåéñòâèÿ, ñòàáèëüíîãî ñîòðóä-
íè÷åñòâà è åäèíñòâà âñåõ âåòâåé ãîñóäàðñòâåííîé 
âëàñòè. Êîíòðîëüíàÿ ôóíêöèÿ ðåàëèçóåòñÿ ïîñðåä-
ñòâîì îò÷åòíîñòè Ïðàâèòåëüñòâà ïåðåä Ïðåçèäåí-
òîì Ðîññèéñêîé Ôåäåðàöèè, ïðÿìîãî ïîä÷èíåíèÿ 
ðÿäà ìèíèñòåðñòâ è âåäîìñòâ ãëàâå Ðîññèéñêîãî ãî-
ñóäàðñòâà, à òàêæå îòìåíû Ïðåçèäåíòîì Ðîññèéñêîé 
Ôåäåðàöèè íîðìàòèâíûõ àêòîâ Ïðàâèòåëüñòâà Ðîñ-
ñèè. Â îòíîøåíèè ïàðëàìåíòà êîíòðîëü îñóùåñò-
âëÿåòñÿ â ðàìêàõ ïðîöåäóðû ïîäïèñàíèÿ çàêîíîâ, 
[13, c. 156–158], ðåàëèçàöèè ïðàâà âåòî. Àíàëîãè÷-
íûõ âçãëÿäîâ ïðèäåðæèâàåòñÿ è Ñ. Ã. Ïàðå÷èíà [8, 
c. 13–15]. Ñëåäóåò îòìåòèòü, ÷òî ñõîæèå ôóíêöèè 
ïðåçèäåíòñêîé âëàñòè âûäåëÿþòñÿ è ôðàíöóçñêèìè 
êîíñòèòóöèîíàëèñòàìè, èññëåäóþùèìè êîíñòèòó-
öèîííûå íà÷àëà ãîñóäàðñòâåííîé âëàñòè âî Ôðàí-
öèè, êîíñòèòóöèîííûé îïûò êîòîðîé áûë àêòèâíî 
èñïîëüçîâàí è ïðè ðàçðàáîòêå Êîíñòèòóöèè Ðîñ-
ñèéñêîé Ôåäåðàöèè. Òàê, Ô. Àðäàí óêàçûâàåò, ÷òî 
Ïðåçèäåíò Ôðàíöèè âûïîëíÿåò ôóíêöèè õðàíèòåëÿ 
Êîíñòèòóöèè, àðáèòðà è ãàðàíòà [14, ñ. 61–62].

Â. À. Ëåáåäåâ è Â. Â. Êèðååâ îòìå÷àþò, ÷òî 
Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè â ðîññèéñêîé 
ìîäåëè ðàçäåëåíèÿ âëàñòè âûïîëíÿåò ôóíêöèè äè-
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ðèæåðà-àðáèòðà, âûñòóïàÿ ïðè ýòîì êîîðäèíàòîðîì 
âñåé ïðåîáðàçîâàòåëüíîé äåÿòåëüíîñòè ãîñóäàðñòâà. 
Â äîïîëíåíèå ê ýòîìó Ïðåçèäåíò Ðîññèéñêîé Ôåäå-
ðàöèè ãàðàíòèðóåò ñòàáèëüíîñòü ïîëèòè÷åñêîé ñè-
ñòåìû [15, c. 132]. 

Å. È. Êîçëîâà óòâåðæäàåò, ÷òî ïðèíöèï ðàçäå-
ëåíèÿ âëàñòè ïðåäïîëàãàåò íàëè÷èå òàêîãî îðãàíà, 
êîòîðûé îáåñïå÷èâàåò ñîãëàñîâàííîå ôóíêöèîíè-
ðîâàíèå è âçàèìîäåéñòâèå îðãàíîâ ãîñóäàðñòâåí-
íîé âëàñòè, âîçëàãàåìîå íà Ïðåçèäåíòà Ðîññèè 
[3, c. 378–383].

×àñòü ó÷åíûõ îòñòàèâàåò èäåþ îñîáûõ èíòåãðà-
òèâíûõ ôóíêöèé ïðåçèäåíòñêîé âëàñòè. Â öåëîì 
èõ ïîçèöèÿ çàêëþ÷àåòñÿ â òîì, ÷òî Ïðåçèäåíò Ðîñ-
ñèéñêîé Ôåäåðàöèè âîïëîùàåò åäèíñòâî ãîñóäàð-
ñòâåííîé âëàñòè, îáåñïå÷èâàåò êîíñòèòóöèîííî-
ïðàâîâûå ìåõàíèçìû è ñîäåðæàíèå ãåíåòè÷åñêîãî, 
ñòðóêòóðíîãî è ôóíêöèîíàëüíîãî òèïîâ öåëîñò-
íîñòè ãîñóäàðñòâà [16, c. 248; 17, c. 8]. Ïðîôåññîð 
Á. Ñ. Ýáçååâ, îáðàùàÿ âíèìàíèå íà äîìèíèðîâàíèå 
èíòåãðàöèîííîé ôóíêöèè ïðåçèäåíòñêîé âëàñòè, 
òàêæå îòìå÷àåò íàëè÷èå ó ãëàâû Ðîññèéñêîãî ãîñó-
äàðñòâà êîîðäèíàöèîííîé ôóíêöèè, ïîñðåäíè÷å-
ñêîé (àðáèòðàæíîé) ôóíêöèè, ôóíêöèè ïîëèòè-
÷åñêîãî ðåçåðâà, ãàðàíòèéíîé ôóíêöèè, ôóíêöèè 
ïðàâîâîãî ðåçåðâà, ãîñóäàðñòâåííî-íîòàðèàëüíîé 
ôóíêöèè [18, c. 212–215]. 

Ì. À. Êðàñíîâ îáðàùàåò âíèìàíèå íà òî, ÷òî Ïðå-
çèäåíò Ðîññèéñêîé Ôåäåðàöèè ÿâëÿåòñÿ èíñòèòóòîì, 
ïðåäíàçíà÷åííûì, âî-ïåðâûõ, äëÿ òðàäèöèîííî-
ãî îëèöåòâîðåíèÿ çàâåðøåííîñòè ãîñóäàðñòâåííîé 
êîíñòðóêöèè, âî-âòîðûõ, äëÿ ïðèíÿòèÿ îïåðàòèâ-
íûõ ìåð ïî çàùèòå êîíñòèòóöèîííîãî ñòðîÿ, ãîñó-
äàðñòâåííîãî ñóâåðåíèòåòà, öåëîñòíîñòè ñòðàíû, 
à, â-òðåòüèõ, ÷òî îñîáåííî âàæíî, äëÿ íåçàâèñèìî-
ãî ïîëèòè÷åñêîãî àðáèòðàæà. Ïî åãî ìíåíèþ, ñòàòóñ 
ãëàâû ãîñóäàðñòâà ïðåäïîëàãàåò âûïîëíåíèå ôóí-
äàìåíòàëüíîé ðîëè õðàíèòåëÿ ãîñóäàðñòâåííîñòè 
è ñòàáèëèçàòîðà ïîëèòè÷åñêîé ñèñòåìû. Ïðè ýòîì 
ìîäóñ õðàíèòåëÿ ãîñóäàðñòâåííîñòè âûðàæàåòñÿ â 
åãî ôóíêöèÿõ âûñòóïàòü â êà÷åñòâå ãàðàíòà Êîíñòè-
òóöèè Ðîññèè, ïðàâ è ñâîáîä ÷åëîâåêà è ãðàæäàíèíà, 
ïðèíèìàòü ìåðû ïî îõðàíå ñóâåðåíèòåòà Ðîññèé-
ñêîé Ôåäåðàöèè, åå íåçàâèñèìîñòè è ãîñóäàðñòâåí-
íîé öåëîñòíîñòè, à òàêæå ïðåäñòàâëÿòü Ðîññèéñêóþ 
Ôåäåðàöèþ âíóòðè ñòðàíû è â ìåæäóíàðîäíûõ îòíî-
øåíèÿõ. Ìîäóñ æå ñòàáèëèçàòîðà ïîëèòè÷åñêîé ñè-
ñòåìû îòðàæàåòñÿ ãëàâíûì îáðàçîì â îáåñïå÷åíèè 
ñîãëàñîâàííîãî ôóíêöèîíèðîâàíèÿ è âçàèìîäåé-
ñòâèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè [19, c. 17–20; 
20, c. 68–82]. Ïðàâäà, ïðîôåññîð Ì. À. Êðàñíîâ òàê-
æå óêàçûâàåò è íà îïàñíîñòü ïîäîáíîãî ôóíêöèî-
íàëüíîãî ñòàòóñà ãëàâû ãîñóäàðñòâà, ïîçèòèâíàÿ ðåà-
ëèçàöèÿ êîòîðîãî âîçìîæíà â óñëîâèÿõ, êîãäà öåëüþ 
ñóùåñòâîâàíèÿ èíñòèòóòà ïðåçèäåíòñòâà ñòàëè áû 
èñêëþ÷èòåëüíî öåëè è çàäà÷è ïî îõðàíå, çàùèòå è 
â ñëó÷àå íåîáõîäèìîñòè ïî âîññòàíîâëåíèþ êîíñòè-
òóöèîííîãî ñòðîÿ. Òîëüêî â ýòîì ñëó÷àå, ïî ìûñëè 
ó÷åíîãî, ìîæíî ãîâîðèòü î ïîäëèííî íåéòðàëüíîé 

âëàñòè, îáåðåãàþùåé êîíñòèòóöèîííîå ãîñóäàðñòâî 
îò êàòàêëèçìîâ [21, c. 69].    

Â. È. Êàéíîâ óòâåðæäàåò, ÷òî èíñòèòóò ïðåçè-
äåíòñòâà âûñòóïàåò â êà÷åñòâå ãàðàíòà ñòàáèëüíîñòè 
ðàçâèòèÿ îáùåñòâà, äåéñòâåííîãî èíñòðóìåíòà îñó-
ùåñòâëåíèÿ îñíîâíûõ ïðàâ è ñâîáîä. Èìåííî ãëàâà 
ãîñóäàðñòâà ñïîñîáñòâóåò ñîõðàíåíèþ ïðååìñòâåí-
íîñòè âëàñòè, ïîääåðæàíèþ ïðàâîïîðÿäêà â îáùå-
ñòâå è ñîáëþäåíèþ Êîíñòèòóöèè [22, c. 12].

Òàêèì îáðàçîì, íåñìîòðÿ íà òåðìèíîëîãè÷åñêèå 
ðàçëè÷èÿ â ïðåäñòàâëåííûõ èññëåäîâàíèÿõ, â íàóêå 
ïðàâà ñôîðìèðîâàíû äîñòàòî÷íî ãëóáîêèå ïðåä-
ñòàâëåíèÿ î ñïåöèàëüíûõ, íå ïðèñóùèõ èíûì âåò-
âÿì âëàñòè, ôóíêöèÿõ ïðåçèäåíòñêîé âëàñòè. 

Îäíàêî íà ýòîì ôóíêöèè ïðåçèäåíòñêîé âëàñòè 
íå çàêàí÷èâàþòñÿ. Òðåòèé áëîê ôóíêöèé ïðåçèäåíò-
ñêîé âëàñòè, ðåàëèçóåìûõ ãëàâîé  ðîññèéñêîãî ãîñó-
äàðñòâà – ãîñóäàðñòâåííîå óïðàâëåíèå â óçêîì ñìûñ-
ëå. Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè Â. Â. Ïóòèí 
äîñòàòî÷íî òî÷íî îáîçíà÷èë äàííîå íàïðàâëåíèå 
äåÿòåëüíîñòè Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè. 
Òàê, â ïîñëàíèè Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè 
Ôåäåðàëüíîìó Ñîáðàíèþ îò 11.07.2000 îòìå÷àåòñÿ, 
÷òî òîëüêî äåéñòâóþùèé ãëàâà ãîñóäàðñòâà âïðàâå 
ñòàâèòü ïåðåä îðãàíàìè âëàñòè ïðîãðàììíûå çàäà÷è 
è òîëüêî ó íåãî åñòü ðåàëüíàÿ âîçìîæíîñòü îðãàíè-
çîâàòü èõ ýôôåêòèâíîå âûïîëíåíèå [23]. Íàèáîëåå 
ïîñëåäîâàòåëüíî è îáñòîÿòåëüíî ñîîòâåòñòâóþùåå 
ôóíêöèîíàëüíîå ñîäåðæàíèå ïðåçèäåíòñêîé âëàñòè 
îïèñàë È. Ò. Áåñïàëûé. Ïî ìíåíèþ ó÷åíîãî, èìåííî 
èíèöèàòèâíàÿ ðàñïîðÿäèòåëüíàÿ âëàñòíàÿ äåÿòåëü-
íîñòü Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè ÿâëÿåòñÿ 
îñíîâíîé ÷àñòüþ åãî ãîñóäàðñòâåííî-âëàñòíîé äå-
ÿòåëüíîñòè. Îíà âûðàæàåòñÿ â ñëåäóþùèõ ôîðìàõ: 
Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè îáðàùàåòñÿ ê 
Ôåäåðàëüíîìó Ñîáðàíèþ Ðîññèéñêîé Ôåäåðàöèè 
ñ åæåãîäíûìè ïîñëàíèÿìè î ïîëîæåíèè â ñòðàíå, 
îá îñíîâíûõ íàïðàâëåíèÿõ âíåøíåé è âíóòðåííåé 
ïîëèòèêè ãîñóäàðñòâà (ñòàòüÿ 84 Êîíñòèòóöèè Ðîñ-
ñèè); Ïðåçèäåíòó Ðîññèéñêîé Ôåäåðàöèè ïðèíàäëå-
æèò ïðàâî çàêîíîäàòåëüíîé èíèöèàòèâû (ñòàòüÿ 84 
Êîíñòèòóöèè Ðîññèè); îí íåïîñðåäñòâåííî ðóêîâî-
äèò ðàáîòîé Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè 
(ïóíêò «á» ñòàòüè 83 Êîíñòèòóöèè Ðîññèéñêîé Ôå-
äåðàöèè) ïðè òîì óñëîâèè, ÷òî ïðåçèäåíòñêàÿ è èñ-
ïîëíèòåëüíàÿ âëàñòè îòäåëÿþòñÿ; ãëàâà ãîñóäàðñòâà 
èçäàåò ìíîãî÷èñëåííûå óêàçû êàê â ïîðÿäêå âûïîë-
íåíèÿ ôåäåðàëüíûõ çàêîíîâ, òàê è ïî ñîáñòâåííîé 
èíèöèàòèâå â ðàìêàõ ïðèíàäëåæàùèõ ãëàâå ãîñóäàð-
ñòâà ïîëíîìî÷èé [24, c. 156–158]. Â ðàìêàõ äàííîãî 
ôóíêöèîíàëüíîãî íàïðàâëåíèÿ äåÿòåëüíîñòè ïðå-
çèäåíòñêîé âëàñòè íàèáîëåå îò÷åòëèâî ïðîÿâëÿþòñÿ 
ôóíêöèîíàëüíûå îòëè÷èÿ ïðåçèäåíòñêîé âëàñòè îò 
âëàñòè èñïîëíèòåëüíîé.

Ïðîôåññîð Ñ. À. Àâàêüÿí â ðàìêàõ äåòåðìèíà-
öèè âèäîâ âëàñòíûõ ôóíêöèé îïðåäåëèë, ÷òî ôóíê-
öèÿ ðóêîâîäñòâà îáùåñòâåííî-ïîëèòè÷åñêèìè, 
íàðîäíî-õîçÿéñòâåííûìè è ñîöèàëüíûìè ïðîöåñ-
ñàìè íàèáîëåå ñâîéñòâåííà ïðèìåíèòåëüíî ê Ðîñ-

Îñåòðîâ Ñ. À.   Ôóíêöèè ïðåçèäåíòñêîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè
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ñèè Ïðåçèäåíòó Ðîññèéñêîé Ôåäåðàöèè [25, c. 72], 
à ôóíêöèÿ óïðàâëåíèÿ, ïðåäïîëàãàþùàÿ îïåðàòèâ-
íîå, ïîâñåäíåâíîå ðàññìîòðåíèå âîïðîñîâ õîçÿé-
ñòâåííîé æèçíè, áîëåå õàðàêòåðíà äëÿ îðãàíîâ èñ-
ïîëíèòåëüíîé âëàñòè. 

Èñïîëíèòåëüíàÿ âëàñòü, äàæå èñõîäÿ èç ñåìàí-
òèêè äàííîãî òåðìèíà, ïðèçâàíà â áîëüøåé ñòåïåíè 
èñïîëíÿòü âîëåâûå ïðîÿâëåíèÿ èíûõ âëàñòåé. Ïðå-
çèäåíòñêàÿ âëàñòü â äàííîì ñìûñëå, îñóùåñòâëÿåìàÿ 
â ðàìêàõ Êîíñòèòóöèè è äåéñòâóþùåãî çàêîíîäà-
òåëüñòâà, ðåàëèçóåò ïðåæäå âñåãî ñîáñòâåííóþ âîëþ. 
Èíûå èíñòèòóòû ïóáëè÷íîé âëàñòè íå âïðàâå äàâàòü 
ïîðó÷åíèÿ Ïðåçèäåíòó. Åäèíñòâåííîå èñêëþ÷åíèå 
ïðåäñòàâëÿåò Ôåäåðàëüíîå Ñîáðàíèå Ðîññèéñêîé 
Ôåäåðàöèè, îïðåäåëÿþùåå ïàðàìåòðû ôóíêöèîíè-
ðîâàíèÿ âñåé ñèñòåìû ïóáëè÷íîé âëàñòè â ðàìêàõ 
çàêîíîäàòåëüíîé äåÿòåëüíîñòè. Âìåñòå ñ òåì ðîëü 
Ïðåçèäåíòà â äàííîì ñëó÷àå òàêæå íå ñâîäèòñÿ ê òåõ-
íè÷åñêîìó èñïîëíåíèþ ïðåäïèñàíèé ôåäåðàëüíîãî 
çàêîíîäàòåëÿ. Ïðåæäå âñåãî íåîáõîäèìî îòìåòèòü, 
÷òî Êîíñòèòóöèÿ Ðîññèéñêîé Ôåäåðàöèè â ïðèí-
öèïå íå ïðåäóñìàòðèâàåò ïðèíÿòèÿ ñïåöèàëüíîãî 
çàêîíîäàòåëüíîãî àêòà, ðåãëàìåíòèðóþùåãî ñòàòóñ 
ãëàâû Ðîññèéñêîãî ãîñóäàðñòâà. Áîëåå òîãî, â ñîîò-
âåòñòâèè ñî ñòàòüåé 107 Êîíñòèòóöèè Ðîññèéñêîé 
Ôåäåðàöèè ïðèíÿòûå ôåäåðàëüíûå çàêîíû â òå÷å-
íèå ïÿòè äíåé íàïðàâëÿþòñÿ Ïðåçèäåíòó Ðîññèé-
ñêîé Ôåäåðàöèè äëÿ ïîäïèñàíèÿ è îáíàðîäîâàíèÿ. 
Ïðè ýòîì ãëàâà ãîñóäàðñòâà âïðàâå îòêëîíèòü èõ. 
Òàêèì îáðàçîì, Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè 
íå ÿâëÿåòñÿ ñòàòèñòîì â çàêîíîäàòåëüíîì ïðîöåññå 
è èìååò äåéñòâåííûå ïðàâîâûå ìåõàíèçìû âëèÿíèÿ 
íà ñîîòâåòñòâóþùèé ïðîöåññ. Íå ñëó÷àéíû â ñâÿçè 
ñ ýòèì è òå ïîëîæåíèÿ ôåäåðàëüíûõ çàêîíîâ, â êî-
òîðûõ Ïðåçèäåíòó èìåííî ïðåäëàãàþò, à Ïðàâèòåëü-
ñòâó Ðîññèéñêîé Ôåäåðàöèè ïîðó÷àþò îñóùåñòâèòü 
îïðåäåëåííûå äåéñòâèÿ (ñòàòüÿ 41 Ôåäåðàëüíîãî 
êîíñòèòóöèîííîãî çàêîíà «Î ÷ðåçâû÷àéíîì ïîëî-
æåíèè» [26], ñòàòüÿ 10 Ôåäåðàëüíîãî êîíñòèòóöèîí-
íîãî çàêîíà «Î ãîñóäàðñòâåííîì ãèìíå Ðîññèéñêîé 
Ôåäåðàöèè» [27] è äð.).

Äåÿòåëüíîñòü Ïðåçèäåíòà Ðîññèè â ñèñòåìå ãî-
ñóäàðñòâåííîãî óïðàâëåíèÿ â áîëüøåé ñòåïåíè íà-
ïðàâëåíà íà ñòèìóëèðîâàíèå äåÿòåëüíîñòè èíûõ 
èíñòèòóòîâ ïóáëè÷íîé âëàñòè. Äëÿ ýòîãî ãëàâà 
Ðîññèéñêîãî ãîñóäàðñòâà ïîäàåò íåîáõîäèìûå «èì-
ïóëüñû» äëÿ ðàáîòû ãîñóäàðñòâåííîãî ìåõàíèçìà â 
òîì èëè èíîì íàïðàâëåíèè, à òàêæå ðàñïîðÿæàåòñÿ 
ðåñóðñàìè èíûõ ãîñóäàðñòâåííûõ îðãàíîâ, ïðåæäå 
âñåãî îðãàíîâ èñïîëíèòåëüíîé âëàñòè [28, c. 129]. 
Òî, ÷òî èìåííî ïðåçèäåíòñêàÿ âëàñòü ñòàíîâèòñÿ 
äâèãàòåëåì ðåôîðì, õàðàêòåðíî íå òîëüêî äëÿ Ðîñ-
ñèéñêîé Ôåäåðàöèè. Â ÑØÀ èìåííî ïðåçèäåíòû 
ñòàíîâèëèñü ãëàâíûìè èíèöèàòîðàìè ïðîâåäåíèÿ 
êðóïíîìàñøòàáíûõ ðåôîðì àìåðèêàíñêîãî îáùå-
ñòâà: «Íîâûé êóðñ» Ô. Ðóçâåëüòà, «Âåëèêîå îáùå-
ñòâî» Ë. Äæîíñîíà, «Ðåéãîíîìèêà» [8, c. 34]. Óêà-
çàííûé ïðèìåð ÑØÀ â äàííîì ñëó÷àå íå ñîâñåì 
îïòèìàëåí ââèäó ñóùåñòâóþùåé â ÑØÀ ïðåçèäåíò-

ñêîé ôîðìû ïðàâëåíèÿ. Âìåñòå ñ òåì îí äåìîíñòðè-
ðóåò îñîáóþ ðîëü Ïðåçèäåíòà ÑØÀ èìåííî êàê 
ãëàâû ãîñóäàðñòâà, ëèäåðà íàöèè â âîïðîñàõ ãîñó-
äàðñòâåííîãî óïðàâëåíèÿ.      

Âñå ýòî ñâèäåòåëüñòâóåò î òîì, ÷òî ïðåçèäåíòñêàÿ 
è èñïîëíèòåëüíàÿ âëàñòü íå òîæäåñòâåííû. Ïðè ýòîì 
ëèíèÿ ðàçãðàíè÷åíèÿ ìåæäó ïðåçèäåíòñêîé è èñïîë-
íèòåëüíîé âëàñòüþ ëåæèò íå òîëüêî â ïðåäìåòíî-îò-
ðàñëåâîé ïëîñêîñòè (ïðåçèäåíò ðóêîâîäèò èëè ïîëíî-
ñòüþ êîíòðîëèðóåò àäìèíèñòðàòèâíî-ïîëèòè÷åñêèå 
îòðàñëè äåÿòåëüíîñòè èñïîëíèòåëüíîãî àïïàðàòà, 
à ïðàâèòåëüñòâî íåñåò îòâåòñòâåííîñòü çà óïðàâëåíèå 
ýêîíîìèêîé è ñîöèàëüíî-êóëüòóðíîé ñôåðîé), êàê óò-
âåðæäàþò îòäåëüíûå èññëåäîâàòåëè, îáîñíîâûâàþùèå 
èäåþ áèöåôàëüíîé èñïîëíèòåëüíîé âëàñòè (äóàëèçìà 
èñïîëíèòåëüíîé âëàñòè) [29, c. 13]. Ñìûñë ðàçëè÷èé 
ìåæäó óêàçàííûìè âåòâÿìè – â ñîäåðæàíèè îñóùåñò-
âëÿåìîé âëàñòè. Ïðåçèäåíò è ïðàâèòåëüñòâî ôóíêöèî-
íàëüíî ðàçíîóðîâíåâûå è êîíñòèòóöèîííî ñàìîñòîÿ-
òåëüíûå èíñòèòóòû âëàñòè [30].  

Â òî æå âðåìÿ íå ñòîèò îòðèöàòü è òîãî ôàêòà, ÷òî 
ïðåçèäåíòñêàÿ è èñïîëíèòåëüíàÿ âëàñòü â Ðîññèé-
ñêîé Ôåäåðàöèè âåñüìà òåñíî ñâÿçàíû. Ïðè ýòîì â 
îòäåëüíûå ïåðèîäû èõ ñîâìåñòíîãî ôóíêöèîíèðî-
âàíèÿ ïîëèòè÷åñêàÿ êîíúþíêòóðà ñêëàäûâàëàñü òà-
êèì îáðàçîì, ÷òî èñïîëíèòåëüíàÿ âëàñòü ìîãëà áûòü 
îõàðàêòåðèçîâàíà êàê ñïåöèôè÷åñêàÿ ôîðìà âëàñòè 
ïðåçèäåíòñêîé [31, c. 101]. Íåëüçÿ íå ñîãëàñèòüñÿ 
â äàííîì ñëó÷àå ñ ïðîôåññîðîì Ì. À. Êðàñíîâûì, 
óêàçûâàþùèì íà íàëè÷èå ýëåìåíòîâ âíóòðåííåãî 
êîíôëèêòà ðîññèéñêîé âëàñòíîé êîíñòðóêöèè, çà-
êëþ÷àþùåãîñÿ â ôàêòè÷åñêîì è þðèäè÷åñêîì ñî-
âìåùåíèè ãëàâîé Ðîññèéñêîãî ãîñóäàðñòâà ôóíê-
öèé õðàíèòåëÿ êîíñòèòóöèîííîãî ñòðîÿ è ôóíêöèè 
ïàðòèéíîãî äåÿòåëÿ, ñâÿçàííîé ñ ðåàëèçàöèåé îò-
ðàñëåâîé ïîëèòèêè è ïîëíîìî÷èé ïî åäèíîëè÷íîìó 
ôîðìèðîâàíèþ Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðà-
öèè [32, c. 40].   

Ïîëàãàåì, îäíàêî, ÷òî ïîäîáíàÿ ïðàêòèêà «ïîä-
ìåíû èñïîëíèòåëüíîé âëàñòè âëàñòüþ ïðåçèäåíò-
ñêîé» íå ñîîòâåòñòâóåò êîíñòèòóöèîííîé ìîäåëè 
ôóíêöèîíèðîâàíèÿ ãîñóäàðñòâåííîé âëàñòè. Êîí-
ñòèòóöèÿ íå äåòåðìèíèðóåò ãëàâó ãîñóäàðñòâà â êà-
÷åñòâå ãëàâû èñïîëíèòåëüíîé âëàñòè. Â òî æå âðåìÿ 
àíàëèç Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè â ÷àñòè 
âçàèìîîòíîøåíèé Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðà-
öèè è èíñòèòóòîâ èñïîëíèòåëüíîé âëàñòè ïîçâîëÿåò 
âûäåëèòü äîïîëíèòåëüíóþ ôóíêöèþ ïðåçèäåíòñêîé 
âëàñòè – îïðåäåëÿòü ïàðàìåòðû èñïîëíèòåëüíîé 
âëàñòè è ãàðàíòèðîâàòü åå îñóùåñòâëåíèå â ðàìêàõ 
ñîîòâåòñòâóþùèõ ïàðàìåòðîâ, à òàêæå ìîäåðèðîâàòü 
(óìåðÿòü, ñäåðæèâàòü) [33, c. 318] åå, òî åñòü óäåðæè-
âàòü â ðàçóìíûõ ïðåäåëàõ.

×òî êàñàåòñÿ îïðåäåëåíèÿ ïàðàìåòðîâ îñóùåñò-
âëåíèÿ èñïîëíèòåëüíîé âëàñòè è ãàðàíòèðîâàíèÿ 
åå îñóùåñòâëåíèÿ â ðàìêàõ ñîîòâåòñòâóþùèõ ïàðà-
ìåòðîâ, òî ãëàâà Ðîññèéñêîãî ãîñóäàðñòâà â ñîîòâåò-
ñòâèè ñî ñòàòüåé 80 Êîíñòèòóöèè Ðîññèéñêîé Ôåäå-
ðàöèè îïðåäåëÿåò îñíîâíûå íàïðàâëåíèÿ âíåøíåé è 
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âíóòðåííåé ïîëèòèêè ãîñóäàðñòâà, îáÿçàòåëüíûå äëÿ 
èñïîëíåíèÿ Ïðàâèòåëüñòâîì Ðîññèéñêîé Ôåäåðà-
öèè. Ïîñëàíèÿ Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè 
Ôåäåðàëüíîìó Ñîáðàíèþ, êàê ïðàâèëî, ñîäåðæàò 
çíà÷èòåëüíûé ïåðå÷åíü ïîðó÷åíèé Ïðàâèòåëüñòâó 
Ðîññèéñêîé Ôåäåðàöèè. Èìåííî ãëàâà ãîñóäàðñòâà 
îñóùåñòâëÿåò íàçíà÷åíèå ñ ñîãëàñèÿ Ãîñóäàðñòâåí-
íîé äóìû ïðåäñåäàòåëÿ Ïðàâèòåëüñòâà Ðîññèéñêîé 
Ôåäåðàöèè, à òàêæå ïî ïðåäëîæåíèþ ïðåäñåäàòåëÿ 
Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè íàçíà÷àåò íà 
äîëæíîñòü çàìåñòèòåëåé ïðåäñåäàòåëÿ Ïðàâèòåëü-
ñòâà Ðîññèéñêîé Ôåäåðàöèè è ôåäåðàëüíûõ ìèíè-
ñòðîâ. Â ñîîòâåòñòâèè ñî ñòàòüåé 112 Êîíñòèòóöèè 
Ðîññèéñêîé Ôåäåðàöèè Ïðåçèäåíò Ðîññèéñêîé Ôå-
äåðàöèè óòâåðæäàåò ñòðóêòóðó ôåäåðàëüíûõ îðãàíîâ 
èñïîëíèòåëüíîé âëàñòè, à òàêæå, èñõîäÿ èç ïîñòà-
íîâëåíèÿ Êîíñòèòóöèîííîãî Ñóäà Ðîññèéñêîé Ôå-
äåðàöèè îò 27.11.1999 ¹ 2-Ï «Ïî äåëó î òîëêîâàíèè 
ñòàòåé 71 (ïóíêò «ã»), 76 (÷àñòü 1) è 112 (÷àñòü 1) Êîí-
ñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè» [34], ðåãóëèðóåò 
âîïðîñû ñèñòåìû ôåäåðàëüíûõ îðãàíîâ èñïîëíè-
òåëüíîé âëàñòè â ÷àñòè, íå óðåãóëèðîâàííîé çàêîíî-
äàòåëåì. Â  äîïîëíåíèå ê ýòîìó ñòàòüåé 113 Êîíñòè-
òóöèè Ðîññèè ïðåäóñìàòðèâàåòñÿ, ÷òî ïðåäñåäàòåëü 
Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè îïðåäåëÿåò 
îñíîâíûå íàïðàâëåíèÿ äåÿòåëüíîñòè Ïðàâèòåëü-
ñòâà Ðîññèéñêîé Ôåäåðàöèè è îðãàíèçóåò åãî ðàáîòó 
â ñîîòâåòñòâèè ñ óêàçàìè Ïðåçèäåíòà Ðîññèéñêîé 
Ôåäåðàöèè. Äàííàÿ íîðìà, ïî ñóòè, ïðîäóáëèðîâà-
íà è â ñòàòüå 115 Êîíñòèòóöèè, çàêðåïëÿþùåé, ÷òî 
Ïðàâèòåëüñòâî Ðîññèéñêîé Ôåäåðàöèè èçäàåò ïî-
ñòàíîâëåíèÿ è ðàñïîðÿæåíèÿ, â òîì ÷èñëå íà îñíî-
âàíèè íîðìàòèâíûõ óêàçîâ Ïðåçèäåíòà Ðîññèéñêîé 
Ôåäåðàöèè. 

Â îòíîøåíèè ìîäåðèðîâàíèÿ Ïðåçèäåíòîì Ðîñ-
ñèéñêîé Ôåäåðàöèè äåÿòåëüíîñòè Ïðàâèòåëüñòâà 
Ðîññèéñêîé Ôåäåðàöèè Êîíñòèòóöèÿ óñòàíàâëèâàåò 
ñëåäóþùèå äåéñòâåííûå ìåõàíèçìû. Ãëàâà Ðîññèé-
ñêîãî ãîñóäàðñòâà âïðàâå ïðåäñåäàòåëüñòâîâàòü íà 
çàñåäàíèÿõ Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè. 
Â äàííîì ñëó÷àå âàæíî îáðàòèòü âíèìàíèå íà òî, 
÷òî â Êîíñòèòóöèè Ðîññèè èñïîëüçóåòñÿ èìåííî 
òåðìèí «èìååò ïðàâî», òî åñòü ðå÷ü èäåò î òîì, ÷òî 
ñîîòâåòñòâóþùàÿ äåÿòåëüíîñòü äëÿ Ïðåçèäåíòà Ðîñ-
ñèéñêîé Ôåäåðàöèè íå ÿâëÿåòñÿ ñèñòåìàòè÷åñêîé. 
Â ýòîì êîíòåêñòå òàêæå âèäèòñÿ è ïðåðîãàòèâà Ïðå-
çèäåíòà Ðîññèéñêîé Ôåäåðàöèè ïðèíèìàòü ðåøåíèå 
îá îòñòàâêå Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè, 
îñâîáîæäåíèè îò äîëæíîñòè çàìåñòèòåëåé ïðåä-
ñåäàòåëÿ Ïðàâèòåëüñòâà Ðîññèéñêîé Ôåäåðàöèè è 
ôåäåðàëüíûõ ìèíèñòðîâ. Â ñîîòâåòñòâèè ñî ñòàòüåé 
115 Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè Ïðåçè-
äåíò Ðîññèéñêîé Ôåäåðàöèè òàêæå âïðàâå îòìåíèòü 
ïîñòàíîâëåíèÿ è ðàñïîðÿæåíèÿ Ïðàâèòåëüñòâà Ðîñ-
ñèéñêîé Ôåäåðàöèè â ñëó÷àå èõ ïðîòèâîðå÷èÿ Êîí-
ñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè, ôåäåðàëüíûì çà-
êîíàì è óêàçàì Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè. 

Òàêèì îáðàçîì, àíàëèç Êîíñòèòóöèè Ðîññèé-
ñêîé Ôåäåðàöèè ñâèäåòåëüñòâóåò î òîì, ÷òî ôóíê-

öèîíàëüíî ïðåçèäåíòñêàÿ è èñïîëíèòåëüíàÿ âëàñòè 
ñêîðåå ðàçâåäåíû. Â òî æå âðåìÿ â äåéñòâóþùåì 
çàêîíîäàòåëüñòâå ýòîò âîïðîñ íå ñòîëü î÷åâèäåí. 
Ñòàòüÿ 32 Ôåäåðàëüíîãî êîíñòèòóöèîííîãî çàêî-
íà «Î Ïðàâèòåëüñòâå Ðîññèéñêîé Ôåäåðàöèè» çà-
êðåïëÿåò, ÷òî Ïðåçèäåíò Ðîññèéñêîé Ôåäåðàöèè â 
ñîîòâåòñòâèè ñ Êîíñòèòóöèåé Ðîññèéñêîé Ôåäåðà-
öèè, ôåäåðàëüíûìè êîíñòèòóöèîííûìè çàêîíàìè, 
ôåäåðàëüíûìè çàêîíàìè ðóêîâîäèò äåÿòåëüíîñòüþ 
ôåäåðàëüíûõ îðãàíîâ èñïîëíèòåëüíîé âëàñòè, âå-
äàþùèõ âîïðîñàìè îáîðîíû, áåçîïàñíîñòè, âíó-
òðåííèõ äåë, þñòèöèè, èíîñòðàííûõ äåë, ïðåäîò-
âðàùåíèÿ ÷ðåçâû÷àéíûõ ñèòóàöèé è ëèêâèäàöèè 
ïîñëåäñòâèé ñòèõèéíûõ áåäñòâèé, óòâåðæäàåò ïî 
ïðåäñòàâëåíèþ ïðåäñåäàòåëÿ Ïðàâèòåëüñòâà Ðîñ-
ñèéñêîé Ôåäåðàöèè ïîëîæåíèÿ î íèõ è íàçíà÷àåò 
ðóêîâîäèòåëåé è çàìåñòèòåëåé ðóêîâîäèòåëåé ýòèõ 
îðãàíîâ, à òàêæå îñóùåñòâëÿåò èíûå ïîëíîìî÷èÿ 
êàê Âåðõîâíûé ãëàâíîêîìàíäóþùèé Âîîðóæåííû-
ìè ñèëàìè Ðîññèéñêîé Ôåäåðàöèè è ïðåäñåäàòåëü 
Ñîâåòà Áåçîïàñíîñòè Ðîññèéñêîé Ôåäåðàöèè. Ïðè 
ýòîì Ïðàâèòåëüñòâî Ðîññèéñêîé Ôåäåðàöèè êîîð-
äèíèðóåò äåÿòåëüíîñòü ñîîòâåòñòâóþùèõ îðãàíîâ 
èñïîëíèòåëüíîé âëàñòè.

Àíàëèç ñòàòóñà îðãàíîâ èñïîëíèòåëüíîé âëàñòè 
ñâèäåòåëüñòâóåò î òîì, ÷òî îíè íàõîäÿòñÿ â äâîéíîì 
ïîä÷èíåíèè (ñì., íàïðèìåð, ïóíêòû 3, 4 Ïîëîæåíèÿ 
î Ìèíèñòåðñòâå âíóòðåííèõ äåë Ðîññèéñêîé Ôåäå-
ðàöèè, óòâåðæäåííîãî Óêàçîì Ïðåçèäåíòà Ðîññèé-
ñêîé Ôåäåðàöèè îò 21.12.2016 ¹ 699 [35], ïóíêòû 
1, 7, 12 Ïîëîæåíèÿ î Ìèíèñòåðñòâå þñòèöèè Ðîñ-
ñèéñêîé Ôåäåðàöèè, óòâåðæäåííîãî Óêàçîì Ïðåçè-
äåíòà Ðîññèéñêîé Ôåäåðàöèè îò 13.10.2004 ¹ 1313 
[36], ïóíêòû 1, 2, 6, 8 Ïîëîæåíèÿ î Ìèíèñòåðñòâå 
èíîñòðàííûõ äåë Ðîññèéñêîé Ôåäåðàöèè, óòâåðæ-
äåííîãî Óêàçîì Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè 
îò 11.07.2004 ¹ 865 [37]).  

Ïðîôåññîð Ë. À. Íóäíåíêî îòìå÷àåò, ÷òî ñîîòíî-
øåíèå âëàñòíûõ ïðåçèäåíòñêèõ ïîëíîìî÷èé, ñ îäíîé 
ñòîðîíû, è ïîëíîìî÷èé ôåäåðàëüíîãî Ïðàâèòåëü-
ñòâà – ñ äðóãîé, â ñîâîêóïíîñòè ïîçâîëÿåò ãîâîðèòü 
î äóàëèñòè÷åñêîé ïðèðîäå èñïîëíèòåëüíîé âëàñòè â 
Ðîññèéñêîé Ôåäåðàöèè. Ïî åå ìíåíèþ, îñîáåííîñòüþ 
îñóùåñòâëåíèÿ èñïîëíèòåëüíîé âëàñòè â Ðîññèéñêîé 
Ôåäåðàöèè ÿâëÿåòñÿ ñâîåîáðàçíîå ðàçäåëåíèå òðóäà 
ìåæäó âûñøèì êîëëåãèàëüíûì îðãàíîì èñïîëíèòåëü-
íîé âëàñòè è Ïðåçèäåíòîì Ðîññèè ïðè äîìèíèðîâà-
íèè ïîñëåäíåãî [38, c. 107].   

Â òî æå âðåìÿ ðóêîâîäñòâî ñî ñòîðîíû Ïðåçèäåíòà 
Ðîññèè â îòíîøåíèè îðãàíîâ èñïîëíèòåëüíîé âëàñòè 
îñóùåñòâëÿåòñÿ òîëüêî â îòíîøåíèè îðãàíîâ, âõîäÿ-
ùèõ â «ñèëîâîé áëîê ïðàâèòåëüñòâà» è îñóùåñòâëÿåò-
ñÿ òàêæå â ñïåöèôè÷åñêèõ ôîðìàõ, ïðèñóùèõ èìåííî 
ïðåçèäåíòñêîé âëàñòè è íåñâîéñòâåííûõ âëàñòè èñ-
ïîëíèòåëüíîé. Â ÷àñòíîñòè, èìåííî Ïðåçèäåíò Ðîñ-
ñèéñêîé Ôåäåðàöèè èíèöèèðîâàë íåäàâíþþ ðåôîðìó 
ìèíèñòåðñòâ «ñèëîâîãî áëîêà», â ðàìêàõ êîòîðîé áûëà 
îáðàçîâàíà Ôåäåðàëüíàÿ ñëóæáà âîéñê íàöèîíàëü-
íîé ãâàðäèè Ðîññèéñêîé Ôåäåðàöèè (Óêàç Ïðåçèäåí-

Îñåòðîâ Ñ. À.   Ôóíêöèè ïðåçèäåíòñêîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè
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òà Ðîññèéñêîé Ôåäåðàöèè îò 05.04.2016 ¹ 157 [39]). 
Íàçâàííûé Óêàç Ïðåçèäåíòà Ðîññèéñêîé Ôåäåðàöèè 
ïî ñâîåé ïðàâîâîé ïðèðîäå îòíîñèòñÿ ê «îïåðåæà-
þùåìó» íîðìîòâîð÷åñòâó, ÷òî ñëåäóåò èç ïðåàìáóëû 
ñîîòâåòñòâóþùåãî ïðàâîâîãî àêòà, óêàçûâàþùåé íà 
åãî äåéñòâèå «âïðåäü äî ïðèíÿòèÿ ñîîòâåòñòâóþùåãî 
ôåäåðàëüíîãî çàêîíà». Ïðè ýòîì ñàì Ïðåçèäåíò ÐÔ 
íåïîñðåäñòâåííî íå ó÷àñòâóåò â îïåðàòèâíî-èñïîëíè-
òåëüñêîé äåÿòåëüíîñòè, êîòîðóþ îñóùåñòâëÿþò îðãà-
íû èñïîëíèòåëüíîé âëàñòè [40, c. 114–115].

Ñ ó÷åòîì ýòîãî ìîæíî êîíñòàòèðîâàòü, ÷òî â ñî-
âðåìåííûõ êîíñòèòóöèîííûõ ïàðàìåòðàõ ïðåçè-
äåíòñêàÿ âëàñòü è èñïîëíèòåëüíàÿ âëàñòü â Ðîññèè 
íå òîæäåñòâåííû. Ïðåçèäåíòñêàÿ âëàñòü ñàìîñòîÿ-
òåëüíà â îðãàíèçàöèîííîì ïëàíå, à òàêæå èìååò ñó-
ùåñòâåííûå ôóíêöèîíàëüíûå îñîáåííîñòè, îòëè÷à-
þùèå åå îò èñïîëíèòåëüíîé âëàñòè.
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TERRITORIAL DISPUTES IN THE EAST CHINA SEA 

The issue of territorial delineation in the East China Sea has a geo-economics 
significance due to the presence of rich energy sources as well as to the intertwined interests 
of the coastal states and the interests of the United States, that, for strategic reasons, tends 
to maintain its political and military presence and control. In the last decade, China, 
Taiwan and Japan have intensified their territorial demands in the East China Sea over 
the islands that the Chinese call Diaoyu, Taiwanese Diaoyutai, and the Japanese Senkaku 
(hereinafter: Senkaku/Diaoyu Islands). Due to the increasingly visible escalation in 
mutual relations arising from different points of view regarding the sovereignty of these 
islands and different approaches in terms of determining the boundaries of exclusive 
economic zones and continental shelves, where no party wants to make concessions to 
the other party, the application of international law seems an inevitable mechanism for 
overcoming territorial disputes. In this regard, the study deals with the possibilities to 
resolve territorial disputes in the East China Sea in order to achieve sustainable legal 
solutions that would be in accordance with the international law of the sea, and whose 
application would ensure peace and stability in this part of the world.

Key words: territorial disputes, maritime delimitation, East China Sea, Senkaku/
Diaoyu Islands, China, Taiwan, Japan. 

* © Dimitrijević Duško, 2018
Dimitrijević Duško (dimitrijevicd@diplomacy.bg.ac.rs), Ph.D.,Professorial Fellow and former Director of the Institute 

of International Politics and Economics, 25, Makedonska Street, 11103, Belgrade, Serbia.

HISTORICAL FACTS AS A BASIS 
OF SOVEREIGNTY OVER SENKAKU/DIAOYU 
ISLANDS

The dispute over the Senkaku/Diaoyu Islands 
originates from the distant Chinese-Japanese past. Until 
the 1970s, China, Taiwan and Japan had demanded 
sovereignty over the islands located half way from Taiwan 
and the southwestern end of Okinawa. According to 
Chinese historical artifacts, China was the first to discover 
and use the islands of Senkaku/Diaoyu. During the time 
of the Chinese dynasty Ming (from 1368-1644), this area 
was considered an integral part of the Chinese territory. 
The island of Senkaku/Diaoyu was officially mentioned 
in the 15th century, in a document found in the Bodleian 
Library in Oxford and in the book Shun Feng Xiang 
Song, published in 1403. Comprehensive evidence of the 
Chinese affiliation of the island of Senkaku/Diaoyu is 
found in numerous reports compiled by Chinese emigrants 
at that time, but also in naval and military charts and 
defensive documents in which the islands are drawn on 
a road leading from China to Okinawa. During the Qing 
dynasty (from 1644-1911), the Senkaku/Diaoyu Islands 
were under the jurisdiction of Taiwan, which was part of 
China. As the border between  Senkaku/Diaoyu Islands 
and Okinawa in the 17th century, the area of Heishuigou 
was taken, which is described in historical sources as 
the «Black Water Zone» that cultivates the Chinese 

continental plateau. Historical sources state that in 1720, 
the deputy of Chinese Ambassador Xu Baoguang sent a 
royal sign to the King of Okinawa. Working with local 
representatives, he succeeded in compiling a travelogue 
Zhongshan Chuanxin lu, in which the westernmost 
border of the kingdom of Okinawa in Kume-yima south 
of Heysheigh was identified on the basis of the record of 
the mission of Chusan. Something similar was done by the 
deputy ambassador, Zhou Huang, in 1756, confirming 
that Heishueigou represents the border between Qui Yi 
and Kume-jima, while envoy Li Dingyuan noticed that 
there was a traditional practice of sacrificing domestic 
animals when crossing the Okinawa basin [1].

In the talks with Japan over the sovereignty of Ryukyu 
Islands, Li Hongzhang, the Qing dynasty diplomat 
called to the fact that the Japanese writer Hayashi Shihei 
noticed in his illustrated geography that the Senkaku/
Diaoyu Islands were not included into the composition 
of Ryukyu Islands. In the same period, sea charts and 
geographical maps of large maritime powers such as the 
United Kingdom, Spain, the United States of America 
and France portrayed the Senkaku/Diaoyu Islands with 
a component part of China (e.g. a geographical map 
called «China's latest map» in Great Britain in 1811, 
then a ticket was printed in the United States in 1859, 
etc.). A naval map of the eastern Chinese coast from 
Hong Kong to the Liaodong Bay built by the British 
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Navy in 1877 portrayed the Senkaku/Diaoyu Islands as 
part of Taiwan. In addition, the Senkaku/Diaoyu Islands 
were clearly separated from the Japanese Nansei (Nansei 
shotō) or Ryukyu Islands on the maritime chart. After 
Japan annexed the Ryukyu Islands in 1879 (renaming 
them to Okinawa Island), Japan began to operate more 
or less concealed with the aim of occupying the Senkaku/
Diaoyu Island, and finally it was able to do it after the end 
of the Chinese-Japanese War (1894–1895).

On this occasion, the renowned Chinese state 
reformer Wang Tao, voiced opposition to Japanese 
expansionism, pointing out that Japan had no right 
to join Okinawa since this area was more formally in a 
vassal relation to the Japanese state of Satsum. However, 
China was too weak to resist the Japanese military 
force that quickly occupied the whole of Korea (which 
was previously China’s vassal), as well as strategically 
important Chinese territories in southern Manchuria, 
the peninsula Liáodōng, Taiwan and the Pescadores/
Penghy archipelago in the Taiwan Strait. The occupation 
of the Senkaku/Diaoyu Islands in 1895 was not regarded 
by China as a legal act under international law.

Japan ignored the Chinese historical and legal arguments, 
believing that a request for sovereignty over the Senkaku/
Diaoyu Islands stemmed from the fact that the islands were 
discovered in 1884 by a Japanese sailor Koga Tatsushiro who, 
after the discovery, asked the Japanese state to be the same 
lease. However, from the available historical sources relating 
to this case, it appears that the Japanese authorities at that 
time were not entirely sure of whether the Senkaku/Diaoyu 
Islands discovery could be a valid legal basis for the Islands 
to belong to Japan given that there was no clear evidence 
to support the merits of this requirement. Therefore, the 
Japanese government dispatched secret missions to establish 
relevant facts for the purpose of legitimizing the demand that 
the Senkaku/Diaoyu Islands should belong to Japan. Given 
that the contested islands were not inhabited or occupied 
by any country as «no one's land» (terra nullius), Japan, on 
the basis of a decision of the Imperial Council of Ministers 
on January 14, 1895, put the Senkaku/Diaoyu Islands 
under the administrative power of the Okinawa Prefecture. 
Shortly after the victory in the Sino-Japanese War, on 
April 17, 1895, Japan and China signed the Peace Treaty 
in Shimonoseki, on the basis of which Taiwan (Formosa), 
along with all accompanying islands, was transferred to 
Japan. It is interesting that the Peace Treaty of Shimonoseki 
did not mention that the Senkaku/Diaoyu Islands were 
simultaneously transferred to Japan.

From the current Chinese perspective, there are very 
few arguments to support the Japanese request that these 
islands are not occupied. According to Chinese legal 
opinion, there is a clear distinction between the view 
that the islands were «uninhabited» and the view that the 
islands «were not occupied». Historical sources prove the 
exact opposite, because before the Japanese discovery 
and occupation of Senkaku/Diaoyu, the islands were 
visited by Taiwanese fishermen whose graves have been 
preserved to this day. China's territorial claim is also 
justified by the fact that prior to the Japanese discovery 

of Senkaku/Diaoyu, it carried out some state acts such 
as providing navigation assistance to ships, collecting 
medicinal herbs and fishing. After the conclusion of 
the Peace Treaty of Shimonoseki in 1895, the Senkaku/
Diaoyu Islands came to Taiwan. By the end of the Second 
World War, the islands were returned to China. Notably, 
China persistently insists that, according to the Cairo 
Declaration and the Potsdam Proclamation rendered 
during the Second World War by Allied Powers (which 
Japan accepted as part of a peace treaty concluded in 
San Francisco in 1951), it was clearly stipulated that 
Japan was obliged to return China to the administration 
of these Islands, as well as to all other territories that 
Japan took over by force. In the Cairo Declaration of 
December 1943, Allied Powers obliged Japan to return all 
the territories that were seized by China forcefully. In the 
Potsdam Proclamation of 1945, Article 8 states that, «the 
provisions of the Cairo Declaration must be implemented 
and the sovereignty of Japan is limited to the islands of 
Honshu, Hokkaido, Kyushu, Shikoku, and other smaller 
islands». The Supreme Commander of the Allied Powers 
(SCAPIN) issued an instruction no. 677, which defines 
the administrative powers of Japan over these islands and 
about a thousand smaller islands, including Tsushima 
and Ryukyu islands north of the 30th parallel of the 
northern latitude. During the ceremony held on October 
25, 1945, Taipei was officially returned to the Chinese 
Government. In a joint statement of 29 September 1972, 
the Government of Japan stated that, «it understands and 
respects the position of the Government of the People's 
Republic of China that Taiwan is an inalienable part of 
the territory of China and firmly supports its position 
under Article 8. The Potsdam Proclamation». In October 
1945, Japan renounced the rights over Taiwan. However, 
the issue of territorial sovereignty over the Senkaku/
Diaoyu Islands was not explicitly solved. According to 
the Chinese standpoint, after the Japanese surrender at 
the end of the Second World War, Taiwan was returned to 
China along with the Senkaku/Diaoyu Islands [2].

Japan contests China's alleged argument by stating 
that its sovereignty on the Senkaku/Diaoyu Islands stems 
from Japanese continuing administration that began 
with the incorporation of Islands which dates back to 
the Sino-Japanese War and the conclusion of the Peace 
Treaty from Shimonoseki, and then on the basis of the 
absence of Chinese territorial claims in 1895–1970. 
Finally, Japan believes that it has sovereign rights on the 
Senkaku/Diaoyu Islands on the ground that they were 
affiliated to the group of Nansei Shoto islands which 
have no relation to Taiwan (whose government over 
Kuomintang was recognized for opportunistic reasons as 
a legitimate Chinese government until 1972), even with 
the San Francisco Peace Treaty concluded after the end 
of the Second World War in which China and Taiwan did 
not take part. The draft text of the Peace Treaty from San 
Francisco did not include the Senkaku/Diaoyu Islands, 
which shows that the creators of the Treaty did not 
consider that the said islands are part of the Taiwanese 
or Chinese territory [3, pp. 124–126]. In response to the 
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possible omission of Senkaku/Diaoyu Islands from the 
final text of the Peace Treaty, on August 15, 1951, prior to 
the San Francisco Conference, the Chinese government 
publicly announced that: «If the People's Republic of 
China is excluded from the preparation, formulation and 
signing peace treaty with Japan, regardless of its content 
and outcome, it would be considered unlawful and invalid 
by the central national authority». In September 1951, 
the Chinese government sent another note stating that 
the San Francisco Peace Treaty was illegal and invalid 
and that the Government of Diaoyu Islands, China's 
Inherent Territory [4]. For thorough understanding of 
this problem, it is important to note that, on the basis 
of the San Francisco Peace Treaty, the Nansei Islands 
south of the 29th parallel of the northern latitude, were 
placed under the care of the United Nations and the civil 
administration of the United States of America. The 
US Administration of the Ryukyu Islands (USCAR), 
adopted on February 29, 1952, Regulation no. 68, and 
then on December 25, 1953 and Proclamation no. 27, 
which unilaterally extend the boundaries of this area on 
Senkaku/Diaoyu Islands [5].

Based on the Japan-US Treaty of Establishment of 
the Security Area of 1960, the United States was the 
administrator of Okinawa, including the Senkaku/Diaoyu 
Islands from 1945 to 1972. Considering that there is a 
possibility of a different interpretation that could lead to 
an open territorial dispute, in August 1970, the Okinawa 
Assembly adopted a decision on the basis of which the 
Senkaku/Diaoyu Islands were declared as an integral part 
of the territory of Japan. This decision was supported by 
the National Parliament of Japan. That same year, Taiwan 
made an official protest, and China made similar complaints 
through public media demanding the return of the Senkaku/
Diaoyu Islands. On 17 June 1971, Japan and the United 
States signed the Agreement, which envisioned the return of 
Okinawa. The Okinawa Reversion Agreement also included 
the restoration of administrative authority over the Senkaku/
Diaoyu Islands from May 15, 1972. On the same day that 
the said Agreement was signed, the US Government issued 
a statement that the return of Okinawa would have no effect 
on the sovereignty over the Senkaku/Diaoyu Islands. On 
this occasion, the Ministry of Foreign Affairs of China made 
a protest on December 30, 1971, stating that the alleged 
conduct of the United States leading to an open violation of 
the territorial sovereignty of China is not acceptable to China 
and that it would therefore be necessary that United States 
return China its sovereign rights over the islands. The request 
came after the Council for the Coordination of the Joint 
Research on Mineral Resources in the Asian Overseas Area, 
under the auspices of the UN Economic Commission for 
Asia and the Far East (ECAFE), geophysical measurements 
began in 1968 since the report in 1969 stated that the area 
of the epicontinental plateau between Taiwan and Japan 
is rich in oil. However, the transfer of administration over 
the Senkaku/Diaoyu Islands to Japan did not provide the 
United States with an argument that would confirm the 
transfer of sovereignty. In truth, during the administration 
of the Senkaku/Diaoyu Islands, the United States did not 

contest the Chinese sovereignty or emphasized that Japan 
possessed this sovereignty. Officially, the United States 
insisted that the issues of sovereignty over the Senkaku/
Diaoyu Islands should be resolved between the interested 
parties. In October 1971, the United States declared that, 
«they believe that the return of the administration over 
the islands to Japan, from which the administration has 
previously been assigned, does not prejudice the enjoyment 
of these rights. The United States cannot extend the legal 
rights that Japan enjoyed prior to the transfer of island 
administrations, nor can they, after returning, be deprived 
of the rights of others who claim those rights. The United 
States does not belong to the islands and considers that 
the conflict over these islands should be resolved by the 
parties concerned». During the ratification of the Okinawa 
Reversion Agreement in 1971, the US State Department 
noted that the United States had a neutral position on the 
territorial demands of Japan and China for sovereignty 
over Senkaku/Diaoyu Islands. However, when the United 
States returned Okinawa under the sovereignty of Japan in 
1972, Japan announced that they were involved in a dispute 
over Senkaku/Diaoyu Islands. In November 1996, Acting 
Deputy Assistant Secretary of Defense of the United States 
of America, Kurt Campbell, said that the provisions of the 
Treaty Establishing the Security Area between the United 
States and Japan of 1960 apply to the islands in question. 
Campbell also stated that the contractual obligation with 
regard to the contested islands does not mean that the 
United States recognizes Japanese territorial aspirations. 
He said: «The Agreement between the United States and 
Japan on the return of Okinawa to Japan explains that the 
Senkaku islands are under the control of Japan. This has 
been clearly specified by the United States for security 
reasons». Campbell also pointed out that the United States 
is not on either side in terms of the island dispute, and that 
the Agreement between the United States and Japan clearly 
lifted the border between the territory that Japan effectively 
operates and the territories legally belonging to Japan. The 
statement was interpreted as a balancing of the United 
States in relations between China and Japan [6, p. 155].

In connection with the above-mentioned actions of 
the United States and China, the Ministry of Foreign 
Affairs of Japan on March 8, 1972, issued a statement 
entitled: «The Basic View of Sovereignty over the Islands 
of Senkaku» [7]. That document repeated the claims 
of Japanese original sovereignty over the Senkaku/
Diaoyu Islands. Notably, Japan claimed that the islands 
were terra nulius, and that they had not belonged to 
Taiwan or the islands of the Pescadores before they were 
assigned to it by the Qing Dynasty on the basis of the 
Peace Treaty of Shimonoseki. China, according to the 
Japanese viewpoint, did not consider these islands as an 
integral part of Taiwan, and the islands could not have 
been included in the territories that Japan had renounced 
under the provision of article 2 of the San Francisco 
Peace Treaty. The Senkaku/Diaoyu Islands were placed 
under the administration of the United States of America 
as part of the Nansei Island in accordance with the 
provision of Article 3 of the said Peace Treaty. According 
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to the Japanese view, the Senkaku/Diaoyu Islands were 
definitely returned to Japan in accordance with the 
Okinawa Reversion Agreement.

This view was completely unacceptable to China, so 
China expressed its view that the Japanese incorporation 
of Senkaku/Diaoyu Islands as terra nulius constitutes an 
unlawful act of occupying a Chinese territory that had no 
effect in international law. The Treaty of Shimonoseki, by 
which Japan forced the Chinese dynasty Qing to give him 
Taiwan, along with all of the associated islands, including 
the Senkaku/Diaoyu Islands, is of no legal significance, as 
confirmed by the acts of the Allied Forces of the Second 
World War – the Cairo Declaration and the Potsdam 
Proclamation by which the Allied Powers obliged Japan to 
unconditionally return all the territories it had seized from 
China. The said acts clearly define the Japanese territory 
which does not include the Senkaku/Diaoyu Islands. 
These islands were not placed under the custody of the 
United Nations and the administration of the United 
States of America on the basis of the Peace Treaty from 
San Francisco. The United States arbitrarily extended 
custody to the Senkaku/Diaoyu Islands, which per se, 
represented the Chinese territory. The subsequent «return 
of administrative powers» over the Senkaku/Diaoyu 
Islands to Japan, represents for China an unlawful attempt 
by Japan to occupy the Chinese territory, which actually 
represents a sort of challenge to the post-war international 
order. However, despite open opposition, China was keen 
to freeze the existing conflict with Japan for some time, so 
in that sense, Chinese President Deng Xiaoping proclaimed 
a new foreign policy, «leaving aside territorial disputes» 
with Japan, «for the purpose of joint development» [8]. 
This approach led to the normalization of diplomatic 
relations in 1972 and signing the Treaty of Peace and 
Friendship in 1978. On the basis of the Treaty, the two 
sides agreed not to raise any further questions regarding the 
sovereignty over the Senkaku/Diaoyu Islands, but to leave 
the issue «for resolution to future generations». However, 
although the resolution of the problem was left behind, 
the territorial dispute between China and Japan has not 
been unfortunately resolved to this day. The dispute came 
to the surface again, as rich oilfields were discovered in 
the areas of their unilaterally declared exclusive economic 
zones. From that moment on, two sides have been askin 
each other for the delimitation of exclusive economic 
zones, and then the continental shelves. Chinese estimates 
of potential gas reserves on the entire shelf range from 
175–210 trillion cubic feet. Foreign estimates of potential 
oil reserves on the shelf are as high as 100 billion barrels.  
Chinese estimates of `proven and probable gas reserves of 
some 17.5 trillion cubic feet on the Chinese side, much 
of it in the Xihu Trough. Japan and China assume rich 
petroleum deposits in the seabed around the disputed 
Islands, where the Japanese government speaks of over 
94.5 billion barrels of quality oil [9].

China stands for the view that the line of demarcation 
must go along the edge of the epicontinental plateau that 
is approaching the Okinawa archipelago. On the other 
hand, Japan believes that the line of delimitation should 

go along the central line that separates a part of the 
coastal area of the two countries. Japan has repeatedly 
accused China of exploitation near the area belonging 
to the Japanese exclusive economic zone. China made 
a proposal for joint investment in the disputed area 
due to these allegations. Following several unsuccessful 
bargaining attempts and sending military troops to the 
disputed areas, the Chinese state overseas oil company 
China National Offshore Oil Corporation, began the 
exploitation of gas in the Shirakaba/Chunxiao which 
China considers to be 4 nautical miles inside the Chinese 
exclusive economic zone. Since Japan did not agree with 
China's stated approach, and believes the site was located 
on the other side of the border line, Japan tried to respond 
to the Chinese unilateral action by guaranteeing the right 
to exploit its Empire Oil Company in the Teikoku Sekiyu 
area. However, for security reasons, this company has 
never started business. The Ministry of Foreign Affairs 
of China has filed a protest note to Japan stating that 
this Japanese act was qualified for an open provocation 
and violation of Chinese sovereign rights. In the further 
course of events, the above outburst between Japan led to 
worsening of relations between the two countries.

The dispute gradually worsened and culminated in 
1992, after the promulgation of the Chinese Law on 
the Territorial Sea and the Outer Seas. The Japanese 
Ministry of Foreign Affairs strongly protested against 
the new Chinese Law. Considering that in this case 
there can be no question of a territorial dispute, Japan 
strengthened the request for the Senkaku/Diaoyu Islands 
by giving some of them to private persons. In January 
2003, the Japanese government announced that it rented 
the island of Kuba-shima/ Huangwei Yu, back to 1972, 
for 20 years. Kuba-shima/ Huangwei Yu, along with 
Okinawa, were hired by the United States for military 
purposes. For allegedly preventive reasons, the remaining 
three islands – Uotsuri-shima/Diaoyu Dao, Minami-
kojima/Nan Xiaodao and Kita-kojima/Bei Xiaodao – 
were rented by the government of Japan in 2002. China 
reacted harshly to these unilateral acts issuing a protest 
note. The meeting of the President of China, Hu Jintao 
and the Japanese Prime Minister Yasuo Fukuda in 2008 
caused some melting of mutual relations.

By the Agreement on joint exploitation of gas 
in Shirakaba/Chunxiao and Asunaro/Longjin areas 
concluded on June 18, 2008, the two sides principally 
declared that the East China Sea should not anymore 
be a crack of the conflict but rather the «Sea of peace, 
cooperation and friendship». The Agreement literally 
confirmed that it did not prejudice the merits of the 
set territorial claims, but was an agreement on mutual 
«understanding» for cooperation. In this regard, China 
and Japan decided to no longer undertake unilateral acts 
related to the exploitation of oil and gas in disputed areas 
until a final solution is reached. Given that China had 
already begun to exploit gas in the Shirakaba/Chunxiao 
area, it sent a call to Japan to provide technological 
support and invest in exploitation for the purpose of jointly 
generated profits. In relation to the gas sites of Asunaro-
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Longjin, the two countries concluded an Agreement on 
a common development zone of 2,700 square kilometers. 
The Agreement represented a milestone in improving 
bilateral relations between China and Japan [10]. 
However, due to the fact that China continued to use 
independently two controversial gas sources: Tianwaitian 
and Sankei, Japan protested that China was violating 
the provisions of the Agreement. For Japan, it was not 
acceptable that China had sovereign rights even to the 
area of the continental plateau almost to the Japanese 
island connected to the south by Okinawa, which overlaps 
with its exclusive economic zone of 200 nautical miles. 
Following the conclusion of the Agreement of 18 June 
2008, along with the above-mentioned disagreement 
between China and Japan, the problem of South Korea's 
economic rights in relation to gas sources in the northern 
region of Asunar was also at the forefront. In addition 
to the above, South Korea is fighting China along the 
Socotra Rock offshore on which a Korean science base 
was built. China believes that building the base violated 
sovereign rights in its exclusive economic zone [11, 
pp. 9–12]. In 2009, China submitted to the Secretary-
General of the United Nations a preliminary notice on 
the establishment of the external border of its continental 
shelf beyond the 200 nautical miles. This notification was 
also realized through an official request of December 14, 
2012, which, on a unilateral basis, formally extended its 
sovereign rights to the Okinawa Basin [12].

UNILATERAL ATTEMPTS TO RESOLVE 
TERRITORIAL DISPUTES IN THE EAST CHINA SEA

Japan ratified the 1982 United Nation Convention of 
the Law of the Sea in June 1996. After that, Japan adopted 
the Law on the Territorial Sea and the Contiguous Zone, 
as well as the Law on the Exclusive Economic Zone and 
continental shelf, which were supplemented by procedure 
for implementation. It also established an exclusive 
economic zone around the disputed Senkaku Islands. 
China ratified the 1982 United Nation Convention of 
the Law of the Sea 1996. In the ratification declaration, 
China confirmed its sovereignty over the territories 
which were mentioned in the 1992 Law on its Territorial 
Waters and their Contiguous Areas that included the 
disputed Senkaku/Diaoyu Islands. At the same time, 
China declared the precise location of straight baselines, 
which is important to delineate the Territorial Sea and 
the Contiguous Zone. According to the Chinese view, 
the straight baselines connected the base-points on the 
mainland coast and the outermost coastal islands [13; 14, 
p. 442]. In the Law it is set forth that the territorial sea 
extending 12 nautical miles from these baselines and from 
offshore islands. China’s declaration of sovereignty over 
the Senkaku/Diaoyu Islands does not mean evidence 
of sovereignty over a continental shelf or exclusive 
economic zone extending from the features. Given to 
this, the baselines for the Territorial Sea including the 
baseline for the disputed Islands will be announced at a 
future date. Japan does not agree with China’s base lines. 
In principle, straight baselines must be drawn to satisfy 

several requirements: they must not depart from the 
general direction of the coast, the sea areas lying within 
the lines must be sufficiently closely linked to the land 
domain to be subject to the regime of internal waters, they 
not be drawn to and from low-tide elevation, and shall 
not cut off the territorial sea of another State from the 
high seas of an exclusive economic zone [15, p. 6]. Both 
States claim their exclusive economic zones extending 
for 200 nautical miles (nm) from its coasts. China claims 
its exclusive economic zone on the basis of its continental 
shelf, which extends beyond Japan’s declared area. From 
a topographical, a geomorphologic and a geological 
points of view, the continental shelf of the East China Sea 
is the continuity and underwater natural prolongation 
of the Chinese continent. The continental shelf of the 
Chinese continent ends at the Okinawa Trough. China 
holds that the Okinawa Trough, which does not follow 
the Japanese coast closely, proves that the continental 
shelves of China and Japan are not connected, and 
that the Okinawa Trough serves as a natural boundary 
between them. On the ground of that approach, which 
allows for claims up to 350 nm from the coast, China 
claims the area stretching extends from its coast up to 
the Okinawa Trough, which is within the 350 nm limit. 
China’s continental shelf on this way represent an area 
which is extending throughout the natural prolongation 
of its land territory to the outer edge of the continental 
margin, i.e., presumably to the Okinawa Trough [16, 
p. 199]. China argues that the Okinawa Trough delineates 
the edge of the continental margin and that the axis of the 
Okinawa Trough thus serves as the boundary between the 
continental shelves of the two States. 

Japan contests the Chinese interpretation and asserts 
that the Okinawa Trough basically cannot be considered a 
natural border. It argues that the Okinawa Trough is just an 
incidental depression in a continuous continental margin 
between the two States. In essence, Okinawa is sitting on 
the continental shelf. For this connotation Japan cited 
the International Court of Justice’s precedent in the Case 
Concerning the continental shelf (Libya vs. Malta) where 
the Court concluded that, if there were a fundamental 
discontinuity between the continental shelf areas 
between adjacent States, the boundary should lie along 
the general line of the fundamental discontinuity. Japan 
claims that the continental shelf boundary should be the 
line equidistant between the undisputed territories of the 
two countries. It argues that the continental shelf should 
extend only to 200 nm. It estimated that the exclusive 
economic zone of both sides overlap because the width 
of the East China Sea is less than 400 nm and therefore 
the median line drawn through the overlapping area 
westward of the disputed Senkaku/Diaoyu Islands should 
be the maritime border. Japan promulgated 200 nm of 
the exclusive economic zone from the straight baselines. 
It applies the median line method of delimitation, i.e., 
the line every point of which is equidistant from the 
nearest point on the baseline of Japan and the nearest 
point on the baseline from the breadth of the territorial 
sea pertaining to the foreign coast which is opposite the 
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coast of Japan. Japan’s proclamation to the west and 
north of the Senkaku/Diaoyu Islands remained unclear. 
The extent of overlapping is unknown because neither 
China nor Japan published maps or specified exclusive 
economic zone with coordinates the limits of their claims 
in the East China Sea. 

In 1998, China promulgated the Exclusive Economic 
Zone and Continental Shelf Act which did not mention 
any specific geographical areas. However, this Act 
opened the door for settlement with Japan on the basis 
of international law and in accordance with the principle 
of equity. On the other hand, the Japanese Law on the 
exclusive economic zone and continental shelf gives 
possibility for both sides to stipulate boundary which may 
be agreed as a substitute for the median line. However, 
as long as the border is not agreed upon by neither of the 
sides, for China the disputed area is therefore between 
the Japanese-proposed median line and the Okinawa 
Trough, and for Japan it is the overlapping area of the 200 
nm exclusive economic zone. 

APPLICABLE RULES TO BOUNDARY 
DELIMITATION IN EAST CHINA SEA

The delimitation of sea areas has always had an 
international aspect [17, p. 132]. It cannot be dependent 
only upon the will of Japan or China as expressed in its 
municipal laws which established their exclusive economic 
zones and continental shelf. Territorial overlapping 
claims of China and Japan require maritime boundary 
delimitation. In principle, the validity of the delimitation 
with regard to other States depends upon international law. 
The determination of maritime boundaries is governed by 
international law that has evolved through and progressive 
development as reflected in the 1982 United Nation 
Convention of the Law of the Sea [18, p. 3]. 

According to the 1982 United Nations Convention 
on the Law of the Sea, one of the two applicable rules 
for delimiting maritime boundaries in the East China 
Sea is possible. The first begins with interpretation of 
article 76 which defines a coastal state’s continental shelf 
as comprising the seabed and subsoil of the submarine 
areas that extend beyond its territorial sea throughout the 
natural prolongation of its land territory to the outer edge 
of the continental margin, or to a distance of 200 nautical 
miles from the baselines from which the breadth of the 
territorial sea is measured. Pragraph 6 of the same article 
76 provides that, on submarine ridges, the outer limit of 
the continental shelf shall not exceed 350 nm from the 
baselines from which the breadth of the territorial sea 
is measured. China adheres to this rule of the natural 
prolongation of land territory, holding that East China 
Sea continental shelf is the natural extension of the 
Chinese continental territory. The Chinese continental-
shelf claim extends all the way to the axis of the Okinawa 
Trough (about 350 nm from the China coast), enclosing 
in essence all of the oil potential resources in the East 
China Sea.

The second equally applicable rule safeguarded in 
the 1982 United Nations Convention on the Law of the 

Sea for delimiting maritime boundaries, such as in the 
East China is by reference to the coastal States respective 
exclusive economic zones. Article 57 of the 1982 United 
Nations Convention defines a coastal State’s exclusive 
economic zone as area which is not extending beyond 
200 nm from the straight baselines from which the 
breadth of the territorial sea is measured. Japan and 
China are two States with opposite coasts, and the body 
of waters between them is less than 400 nm in total. The 
width varies from 180 nm at the narrowest points to 360 
nm at the widest. It is 1,300 km (or 702 nm) in length 
from north to south. The  exclusive economic zones 
present a weighty overlap problem, because these areas, 
beyond and adjacent to their territorial sea, are subject 
to a specific legal regime established by the unilaterally 
promulgated act which is not entirely in conformity with 
the 1982 United Nation Convention.

The 1982 United Nations Convention contains 
identical provisions dealing with the delimitation 
of exclusive economic zone and delimitation of the 
continental shelf. Hypothetically, a solution is given in 
accordance with Article 74 and Article 83 of the 1982 
United Nations Convention, which set the delimitation 
of the maritime zones (exclusive economic zone and 
continental shelf) between Japan and China as the 
States with opposite coast. In compliance to these 
rules, the delimitation should be effected by agreement 
on the basis of international law, as referred to in 
Article 38 of the Statute of the International Court of 
Justice [19, pp. 373–401].

First and foremost, the States are bound to apply 
equitable principles as part of international law to balance 
up the various considerations which it regards as relevant 
in order to produce an equitable solution. The goal of 
achieving an equitable solution when establishing the 
delimitation of both of continental shelf and of exclusive 
economic zones requires application of customary law 
[20, p. 59]. Essentially, customary international law and 
the 1982 United Nations Convention on the Law of the 
Sea require an equitable result. A logical question arises 
whether it will be equitable solution if the continental shelf 
and exclusive economic zone share a common maritime 
boundary. From the recent case law, there is a trend 
towards delimitation of single maritime boundary for 
all the overlapping zones between opposite and adjacent 
States. Most States would regard this as a pragmatic 
and workable solution. Whether the boundary of the 
continental shelf areas and the boundary of the exclusive 
economic zone have to be identical, depends on the 
result of delimitation. Few principles of delimitation may 
be applied under the condition of equitable principles. 
The first one is the proportionality that is based upon the 
relationship between the lengths of the relevant coasts 
of States whose maritime zones have to be delimited, 
on the one hand, and the area of maritime space to be 
allocated to each of the parties by the delimitation, on 
the other. The second one is principle of distance that 
is not opposed to the principle of proportionality, a 
contrario, both principle are complementary and both 
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remain essential elements in the process of delimitation 
[21, p. 13]. Application of equitable principles, including 
abstention from refashioning nature, non-encroachment 
by one party on the areas appertaining to the other, 
respect due to all relevant circumstances and the notions 
that equity (ex aeqo et bono), which does not mean that 
equality has to be referred on occasion of the delimitation 
of maritime boundaries between Japan and China [22, 
pp. 18; 23, pp. 56–58].

In the absence of equitable solution, the Japanese 
unilaterally drew a median line, which is rejected by China 
on the ground that it is in favour of Japan. The median line 
does not only turn into the Chinese side, but also turns to 
the west to enclose the disputed Senkaku/Diaoyu Islands 
on the Japanese side of the line. Japan considers all waters 
east of this unilaterally drawn median line to be Japanese 
territory. China argues that the delimitation should be 
effected only by agreement, and that agreement through 
consultation takes precedence over the equidistant line 
principle. Its representatives pointed out, that median line 
or equidistance line is only a method in the delimitation 
of the sea, which should not be defined as the method 
that must be adopted, still less as the principle for the 
delimitation [24]. The delimitation of the sea should 
follow the fundamental principle, i.e. the equitable 
principle. In some cases, if equitable and reasonable results 
in the delimitation may be achieved by using the method 
of median line or equidistance line, the States concerned 
can apply it by agreement [25, p. 111–118].

The question of delimitation of maritime border 
between Japan and China in East China Sea is obliviously 
common with the dispute over the sovereign rights to the 
Senkaku/Diaoyu Islands. China and Japan argue that 
they have inviolable sovereignty over the Islands. The 
disagreement over the evidence of ownership can be 
summarized as follows. China argues that the Senkaku/
Diaoyu Islands had been part of its territory until April 17, 
1895, when they were ceded to Japan after losing a war. 
The Chinese contend that the islands should have been 
returned under the terms of Article 2 of the San Francisco 
Treaty of 1951. Therefore, according to China, whatever 
happened after April 1895 cannot detract from China’s 
longstanding claim. Japan bases its case on the contention 
that the islands had belonged to no country until January 
1895, when they were incorporated into Japanese territory 
by a cabinet decision. It argues further that since that 
time, Japan has maintained continuous and effective 
control of the islands, and therefore what happened before 
January 1895 cannot diminish Japan’s sovereignty. For 
the purpose of this analysis, it will be important to clarify 
whether these islands allow the holder State to claim an 
exclusive economic zone and a continental shelf. Actually, 
the Senkaku/Diaoyu Islands territories administered by 
Japan are also claimed by China. The Senkaku/Diaoyu 
Islands Islands consist of five uninhabited islets and three 
inhospitable rocks, located just about 120 nm southwest of 
Okinawa. They are situated at the edge of the East Chine 
Sea’s continental shelf fronting the Okinawa Trough to 
the south. The depth of the surrounding waters is about 

100–150 meters, with the exception of a deep trough in 
the continental shelf just south and east of the islands, 
that separates them from the Ryukyu Islands. According 
to article 121(3) of the 1982 United Nations Convention 
of the Law of Sea, rocks which cannot sustain human 
habitation or economic life of their own shall have no 
exclusive economic zone or continental shelf. Japan and 
China agree that the islands generate the right to a 12 nm 
territorial sea and to a 12 nm contiguous zone, but whereas 
China applies article 121(3) and thus denies the islands the 
right to an exclusive economic zone and continental shelf, 
Japan upholds such argues. It means that Japan holds 
that the features are islands and are therefore entitled to 
have continental shelves and exclusive economic zones.  It 
thus uses them as base points for its continental shelf and 
exclusive economic zone claims in the East China Sea.

If Japan’s interpretation of the 1982 United Nations 
Convention of the Law of the Sea is accepted, then it can 
claim up to an equidistant line with China. If China is 
given the title to the islands under such conditions, it could 
claim a  continental shelf up to the Okinawa Trough, and 
an  exclusive economic zone to an equidistant line with 
the nearest undisputed Japanese island. Otherwise both 
countries would have an overlapping continental shelf 
and exclusive economic zone claims extending from their 
nearest undisputed territory. China has not taken yet an 
official position on whether the Senkaku/Diaoyu Islands 
are a rock or an island, which means that only in the latter 
case the islands could be entitled to an exclusive economic 
zone. The answer to the question of ownership of the 
Senkaku/Diaoyu Islands is a prerequisite for pending to 
an agreement over the delimitation of the maritime border 
between Japan and China. 

POTENTIAL SOLUTIONS FOR REGULATION 
OF TERRITORIAL DISPUTES IN THE EAST CHINA 
SEA

In accordance with the United Nations 1982 Convention 
on the Law of the Sea, the delimitation of the sea should 
be conducted first through consultation and by agreement 
between parties concerned. It means that in the delimitation 
of the East China Sea the choices of the parties concerned 
should be respected to the greatest extent. As long as Japan 
and China can reach an agreement, any method of the 
delimitation, provided it can be accepted by the parties 
concerned, is reasonable. After years of dispute over gas fields 
in the East China Sea, Japan and China have reached a mutual 
agreement announced on 18 June 2008. The agreement was 
made in a spirit of understanding and cooperation. In the 
current agreement, the two countries agreed to stand the 
border issue for the time being and promised to refrain from 
unilaterally exploiting the disputed areas until a resolution 
was found. The new agreement affects two of the disputed 
gas fields: Shirakaba/Chunxiao and Asunaro/Longjin. In 
the case of the Shirakaba/Chunxiao field, which China 
has already started to develop, Japan has been invited to 
invest in its development. As for the Asunaro/Longjin gas 
field, China and Japan have agreed on establishing a joint 
development zone. The agreement represents a milestone 
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in the improvement of bilateral relations between China and 
Japan [26]. Regarding delimitation of their maritime border, 
Japan and China are free to adopt whatever delimitation line 
they wish, whether that line is based on political, economic, 
geographic or any other kind of consideration. On the basis 
of the rule, the land dominates the sea; Japan and China 
have liberty to point out particular potential solutions for 
delimitation of the «inherited» maritime zones (continental 
shelves and exclusive economic zones). In fact, it means 
that Japan and China should be obliged to determine the 
existing facts on basis of the rules of international law which 
are fundamental for delimitation of maritime border of 
States with opposite coasts. In order to achieve an equitable 
solution, Japan and China should take a wider consideration 
of all facts, principles and rules within the context of general 
international law. It anticipates the principle of equidistance 
or different equitable principles of delimitation (historic 
titles or other special circumstances such is the geographic 
configuration, geomorphological and geological factors 
of the seabed and subsoil, economic factors, political and 
security factors, enviroment, present of third States, etc.). In 
the near future, Japan and China should make every effort 
to negotiate a solution on a common boundary line for both 
the exclusive economic zones and continental shelves. Such 
boundary lines between Japan and China are crucial for 
East Asian security and joint development of fish, minerals, 
and hydrocarbon resources, which greatly depends on the 
two regional powers. If no agreement is reached within a 
reasonable period of time, Japan and China should resort 
to the conciliation procedures provided for in Part XV of 
the 1982 United Nation Convention. Either State then 
may resort to compulsory procedures provided for in the 
Convention by submitting the dispute to the International 
Court of Justice, the International Tribunal for the Law of 
the Sea or to the Arbitration [27, pp. 68–77].

SUMMARY
The previous analysis has made it clear that there are 

serious differences between Japan and China regarding 
the determination of sovereignty over the Senkaku/
Diaoyu Islands, which is a preliminary issue for the 
delimitation of the sovereign rights of the two States in the 
East China Sea. In this respect, the following differences 
are crucial. 

Although China and Japan agree that the possession 
of sovereignty over islands entails the right to a territorial 
sea of up to 12 nautical miles and up to 12 nautical miles 
on the contiguous zone, they disagree about the possibility 
of declaring exclusive economic zones and the continental 
shelves. On the one hand, Japan supports China's position 
towards a consistent application of Article 121 (3) of the 
1982 United Nations Convention on the Law of the Sea, 
which stipulates that the possession of cliffs and rocks in 
which people can not live and where it is not possible to 
develop independent economic life does not entail the 
right to declare exclusive economic zones and continental 
shelves. On the other hand, Japan does not consider that 
the Senkaku/Diaoyu Islands can not have their exclusive 
economic zones and the continental shelves. By this 
approach, Japan basically confirms that Senkaku/Diaoyu 
Islands is viewed as islands, and not as cliffs or rocks whose 

status by law must not entail the right to proclaim those seas. 
If the Japanese interpretation of the 1982 United Nations 
Convention on the Law of the Sea is accepted, then Japan 
could claim that the delineation with China in the East 
China Sea goes by a central line or a line of equal distance. 
However, in the event that it is established that China 
has sovereign rights over the Senkaku/Diaoyu Islands, it 
could require the establishment of its continental shelves 
all the way to the Okinawa Basin and the proclamation 
of its exclusive economic zone on a line of equal distance 
with the closest Japanese island in respect of which there 
is no dispute. In the case of a contrario, both States would 
retain territorial aspirations on the continental shelves and 
the exclusive economic zones of the other that overlap and 
stretch from their nearest territories that are not disputed. 
Since China has not yet taken an official stand on whether 
Senkaku/Diaoyu represents rocks or islands, the issue of 
sovereignty over the disputed sea area will be a preliminary 
legal issue that needs to be answered before any agreement 
on territorial delineation in the East China Sea is made.

Therefore, it seems clear, that China and Japan must 
resolve their territorial dispute by mutual consent and in 
accordance with the rules and principles of international 
law codified in the 1982 United Nations Convention on 
the Law of the Sea, but also contained in the customary 
international law. Moreover, achieving a legally sustainable 
solution to sovereignty over the Senkaku/Diaoyu Islands 
through peaceful settlement of the dispute foreseen 
in Chapter XV of the 1982 UN Convention, includes 
improving the Sino-Japanese relations that are burdened 
by mutual misunderstanding, nationalist animosities, 
geopolitical and historical rivalries [28].
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Äóøêî Äèìèòðèåâè÷*

ÒÅÐÐÈÒÎÐÈÀËÜÍÛÅ ÑÏÎÐÛ Â ÂÎÑÒÎ×ÍÎ-ÊÈÒÀÉÑÊÎÌ ÌÎÐÅ

Âîïðîñ òåððèòîðèàëüíîãî ðàçãðàíè÷åíèÿ â Âîñòî÷íî-Êèòàéñêîì ìîðå èìååò ãåî-
ýêîíîìè÷åñêîå çíà÷åíèå èç-çà íàëè÷èÿ áîãàòûõ èñòî÷íèêîâ ýíåðãèè, à òàêæå ïåðå-
ïëåòåííûõ èíòåðåñîâ ïðèáðåæíûõ ãîñóäàðñòâ è Ñîåäèíåííûõ Øòàòîâ, êîòîðûå ïî 
ñòðàòåãè÷åñêèì ïðè÷èíàì èìåþò òåíäåíöèþ ïîääåðæèâàòü ïîëèòè÷åñêîå è âîåííîå 
ïðèñóòñòâèå è êîíòðîëü. Â ïîñëåäíåå äåñÿòèëåòèå Êèòàé, Òàéâàíü è ßïîíèÿ óñèëè-
ëè ñâîè òåððèòîðèàëüíûå òðåáîâàíèÿ â Âîñòî÷íî-Êèòàéñêîì ìîðå íàä îñòðîâàìè, 
êîòîðûå êèòàéöû íàçûâàþò Äÿîþé, òàéâàíüñêèì Äÿîþòàé è ÿïîíñêèì Ñåíêàêó 
(â äàëüíåéøåì – îñòðîâà Ñåíêàêó/Äÿîþé). Èç-çà âñå áîëåå çàìåòíîé ýñêàëàöèè âçà-
èìîîòíîøåíèé, âîçíèêàþùèõ èç-çà ðàçíûõ òî÷åê çðåíèÿ îòíîñèòåëüíî ñóâåðåíè-
òåòà ýòèõ îñòðîâîâ è ðàçëè÷íûõ ïîäõîäîâ ê îïðåäåëåíèþ ãðàíèö èñêëþ÷èòåëüíûõ 
ýêîíîìè÷åñêèõ çîí è êîíòèíåíòàëüíûõ øåëüôîâ, ãäå íè îäíà èç ñòîðîí íå õî÷åò 
èäòè íà óñòóïêè äðóãîé ñòîðîíå, ïðèìåíåíèå ìåæäóíàðîäíîãî ïðàâà ïðåäñòàâëÿåò-
ñÿ íåèçáåæíûì ìåõàíèçìîì ïðåîäîëåíèÿ òåððèòîðèàëüíûõ ñïîðîâ. Â ýòîé ñâÿçè â 
èññëåäîâàíèè ðàññìàòðèâàþòñÿ âîçìîæíîñòè ðàçðåøåíèÿ òåððèòîðèàëüíûõ ñïîðîâ 
â Âîñòî÷íî-Êèòàéñêîì ìîðå â öåëÿõ îáåñïå÷åíèÿ óñòîé÷èâûõ ïðàâîâûõ ðåøåíèé, 
êîòîðûå áóäóò ñîîòâåòñòâîâàòü ìåæäóíàðîäíîìó ìîðñêîìó ïðàâó è ïðèìåíåíèå êî-
òîðûõ îáåñïå÷èëî áû ìèð è ñòàáèëüíîñòü â ýòîé ÷àñòè Çåìíîãî øàðà.
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1. THE CONCEPT OF INTERNATIONAL 
ORGANIZATION

Since international organizations came to the 
forefront of scientific interest, many definitions of the 
term «international organization» have been offered. 
After the great initial differences, some agreement 
has shown up in terms of the definition and the main 
elements that such a creation usually has or must have.

The simplest definition is that international 
organizations are established by an international treaty, 
which is ratified in accordance with the established 
procedure of the member states, and have their statutes 
that the constitutive elements would be reduced to the 
«state» and «international agreement» contained in the 
statute of the organization. According to another older 
definition, an international organization established 
by an international treaty, achieves international co-
operation in order to meet some common interest and is 
directly subject to international law [1, p. 120].

A number of definitions, however, take into 
account another element of the term «international 
organization», the existence of permanent organs. It is 
thus claimed that an international organization is a «form 
of cooperation of sovereign states, based on a multilateral 
international treaty, which includes a relatively stable 
circle of participants and whose basic characteristic is the 

existence of permanent organs with certain competencies 
and powers to act on the implementation of common 
goals» (Morawiecki).

An international organization often needs to 
have a «legal personality» and / or «will» in itself, 
which the theoreticians have a lot of debate about. 
According to some authors, on the basis of contracts, 
organizational cooperation is organaized within an 
independent institutionalized community, which can 
have the subjectivity, possibly the formal recognition of 
international legal subjectivity» (Ibler); secondly, the 
term «international organization» means the «collectivity 
of states established by contract, with the statute and 
common authorities, which has an identity different from 
the identity of the member states and which is a subject of 
international law with the ability to conclude a contract» 
(Ficmoris Fitzmaurice); thirdly, it is «the union of states 
founded by a treaty, which has a statute and common 
authorities and has a legal personality different from the 
personality of the Member States» (El Erian).

The definitions that take into account the specific 
«will», presume that international organizations are 
«collective bodies, established by several states, whose 
joint declaration of will, expressed in accordance with 
international law, conferred on that collectivity a certain 
jurisdiction, which, between members produce certain 
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legal consequences «(Anzilotti); or, even more clearly: 
the term «organization» means that it is a group capable 
of continuously manifesting its «will» other than the will 
of the member state (Reuter).

According to the first draft of the rules of responsibility 
of international organizations of the International Law 
Commission, the term «international organization» 
refers to «an organization founded by a contract or other 
instrument governed by international law, which also 
has its own international legal subjectivity. International 
organizations can, as members, include other entities, in 
addition to states».

A group of authors from Serbia (Dimitrijević, 
Račić, Ðerić, Papić, Petrović, Obradović) see the 
main elements of the definition of an international 
organization: it is a permanent form of international 
cooperation, it is a member of the state, although it 
is possible that it is another subject, it arises with the 
consent of the will of the states (by international treaty 
or other form of consent); and it has a certain autonomy 
in relation to members [2, p. 105].

1.1. The emergence of an international organization
Unlike states that arise as soon as certain concrete 

conditions (territory, population, government) are 
implemented, and where recognition by other states is of a 
predominant opinion, whereas there is no constitutive but 
only declarative character, an international organization 
arises from the acquisition of legal and factual conditions. 
As follows from the constituent elements of the term 
«international organization», the legal requirement is 
multilateral international treaty coming effective, and in 
fact the creation of the statute of the foreseen bodies that 
start to operate.

Apart from rare exceptions, the creation of an 
international organization begins with convening a 
conference of proxies of states, where the status of 
the organization is signed after the negotiations are 
completed. Such conferences can precede a period in 
which countries agree on the important issues of a future 
organization. These can be raised through diplomatic 
channels, or negotiations at one or more previous 
meetings with the participation of all or part of future 
founders of the organization. Thus, the United Nations 
Charter, after the adoption of the London Declaration 
(1941), the Atlantic Charter (1941) and the United 
Nations Declaration (1942), was gradually formed at 
the Moscow Conference (1943) and the Conference 
in Dambarton Oaks (1944, where a draft was adopted 
Finally, the final text was signed at the San Francisco 
Conference (1945), with the participation of all the 
founding states of the United Nations.

1.2. Statute of an international organization
The Statute of an international organization can 

be adopted at an international conference convened to 
resolve other issues (thus the Pact of the Peoples' Party 
was part of the Peace Treaty ending the First World War), 
or at a conference whose sole task was the adoption of an 
organization's statute (e.g. the San Francisco Conference, 
1945, a hotspot in Hot Springs, 1943, at which the 

Statute of the Food and Agriculture Organization of the 
United Nations was adopted and signed, a conference 
in Bretton Woods, 1944, which adopted the statutes 
of the International Bank for Reconstruction and 
Development and the International Monetary Fund). 
Finally, the statute of an international organization can 
be adopted through an international organization and at 
a conference convoced for this purpose (for example, the 
creation of the International Atomic Energy Agency in 
Vienna, 1956, International Finance Corporations and 
the International Development Association, 1955, or 
1960). Regardless of the circumstances, the Statute shall 
be signed by the authorized representatives of the States  
[3, p. 89].

By signing the Statute, however, the formal conditions 
for the existence of an international organization have not 
yet been met. For this end, the statute must be ratified. 
Ratification is done in accordance with the laws of each 
state. The statute of an organization comes into force 
when it is ratified by a predetermined number of states.

The statutes of limited membership organizations 
usually enter into force when ratified by all signatory 
states (eg European Communities Statutes). However, 
this requirement is for an organization of a wider 
membership, especially those with a tendency toward 
universalism, which is difficult to achieve. Moreover, 
the statute’s coming into force is conditioned by the 
ratification of a certain number or percentage of States 
Parties. Thus, for example, the UNESCO Statute 
coming into force was conditioned by the ratification by 
20 state parties; the World Health Organization – by 26 
States Parties; the Statute of the Organization of African 
Unity coming into force – by the ratification by two 
thirds of the signatories; and the International Bank for 
Reconstruction and Development and the International 
Monetary Fund – by ratification by those who had a 
total of 75 % of the capital of the respective organization. 
There are also cases when the statute coming into forde 
is conditioned by the ratification by a number of states, 
with the number of countries with special significance in 
a given area found in that number.

Thus the United Nations Charter came into force 
after it was ratified by half of the signatories, including 
the five great powers of the World War II winners. The the 
statute coming inforce fulfills the legal requirements for 
the emergence of an international organization. To come 
in force, it is necessary to fulfil a factual condition, the 
formation of bodies that will operate in the statute of the 
foreseen area. It is normal that, after the entry into force 
of the Statute, the highest authority comes to a meeting 
within a reasonable time, and then the other bodies set 
up by the statute start to form. However, in cases where 
it is considered necessary for the organization to start 
immediately, it is possible to create a temporary body 
(such as the Provisional Organization for International 
Civil Aviation) before the entry into force of the statute, 
which will operate until the final establishment of the 
mechanism envisaged by the statute.
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2. PRIVILEGES AND IMMUNITIES OF 
INTERNATIONAL ORGANIZATIONS

By means of all these instruments, privileges and 
immunities can be summarized in the following groups: 
privileges of international organizations, officials of 
international organizations and representatives of states 
with international organizations [4, p. 299–300].

The privileges and immunities of international 
organizations themselves, as subjects of international law, 
include the following forms: immunity from jurisdiction, 
inviolability of premises and archives, fiscal and currency 
privileges, freedom of communication.

2.1. Immunity from jurisdiction
Immunity from jurisdiction is one of the essential 

elements for independent functioning of international 
organizations. The reasons for the recognition of this 
institution lie in the fact that, unlike states, it cannot be 
defended by reciprocity measures from biased proceedings 
or the unjustified interference of the authorities of 
another state with international legal guarantees of 
this kind. Therefore, it is customary for international 
organizations and their property, regardless of where they 
are and who is holding them, to have «immunity from all 
forms of legal proceedings» [5, p. 200]. In an individual 
case, an international organization may waive immunity 
from jurisdiction: the waiver, however, must be «explicit». 
It does not mean consent to the compulsory execution of 
a court decision.

Acceptance of immunity from jurisdiction was 
greatly facilitated by the latest development in the course 
of which it created the obligation of an international 
organization to provide an international procedure that 
would achieve legal certainty at another level. In this 
sense, with some differences in relation to individual 
organizations, several procedures are envisaged. First, 
it is envisaged that an international organization 
cooperates with the appropriate authorities of the 
member states to facilitate the achievement of justice, 
the respect of police regulations, and the prevention 
of the abuse of the privileges and immunities of the 
international organization. Secondly, it is envisaged that 
the organization provides appropriate ways of resolving 
disputes arising from contracts or other disputes of a 
private legal character, as well as those relating to an 
official of an organization that enjoys immunity, unless 
there is a waiver of immunity.

Thirdly, with regards to officials and experts of the 
organization, the right, but also the duty of the Chief 
Administrative Officer, to waive immunity in cases 
where, in his opinion, the preservation of immunity 
would prevent the course of justice, and this waiver would 
not harm the interests of the organization.

2.2. Inviolability of rooms and archives
The inviolability of premises and archives undoubtedly 

finds its root in diplomatic and consular prisons and 
immunities. The needs for this institution stem from 
the necessity of protecting the freedom to consider 
the issues that the organization deals with, preserving 
the confidentiality of confidential negotiations and 

correspondence, and enabling international officials to 
perform their functions completely independently of 
the interference of authorities outside the organization. 
The inviolability of the premises and the archives of the 
organization is usually proclaimed in the agreements on 
privileges and immunities, while the details are left to the 
headquarters agreements [6].

On the one hand, the state of the headquarters 
is obliged to ensure the smooth functioning of the 
organization, which means that it is obliged to take 
measures to protect the premises of the premises from all 
external influences that could act negatively. It must be 
taken into account, that the property of an organization 
is immune from search, confiscation, expropriation 
and other forms of disturbance, regardless of whether 
these are administrative, judicial or legislative measures. 
Finally, the organization's archive, like all its documents, 
is inviolable no matter where it is. It is obvious that all this 
is aimed at ensuring the functioning of the organization, 
including all forms of multilateral diplomacy within 
its framework, without interference by any external 
authority [7, p. 213–214].

On the other hand, since the authorities of the state of 
the country can not enter the premises of the organization, 
except in the case of consent and under the conditions set 
by the responsible person of the organization, the issue 
of jurisdiction in criminal matters remains open, as well 
as the problem of providing asylum. Regarding criminal 
proceedings, international organizations do not have 
criminal jurisdiction, nor a criminal justice organization 
that could pronounce and enforce criminal sanctions; 
Moreover, the crimes that could be encountered in the 
premises of an international organization in most cases 
would not have much to do with the law of the state of 
the seat. As far as the rights of asylum are concerned, 
agreements on privileges and immunities do not normally 
contain certain provisions; only a certain number of seat 
agreements relate to this problem, but as in the case of 
a seat agreement between the United Nations and the 
United States - it obliges the organization not to become a 
refuge for persons seeking to evade regulations of the host 
countries, the extradition that the host country should 
enforce or disable the normal course of legal proceedings 
in that country. Although usually an international 
organization is obliged to cooperate with the authorities 
of the host country in order to facilitate legal procedures 
that would not harm the interests of the organization, 
the issues of criminal jurisdiction and asylum remain 
partially open. In this way, the eventual conflict between 
the interests of the absolute inviolability of the premises 
of the organization and the justified interests of the host 
state can be solved by official contacts that will seek to 
reconcile both interests.

2.3. Fiscal and currency privileges
Fiscal and currency privileges arise from the need 

to make funds of an organization that are sometimes 
significant, bearing in mind the core business, as in the 
case of the International Bank for Reconstruction and 
Development and the International Monetary Fund, 
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or technical assistance activities, primarily the United 
Nations and the major the number of specialized 
institutions of protection against measures that could 
impose their mobility and possible financial control of 
the state of the headquarters over the funds provided by 
the Member States for the corresponding purposes.

Under the General Convention on the Privileges and 
Immunities of the United Nations, whose provisions 
are in principle followed by the instruments of many 
other international organizations, the United Nations 
may keep funds, gold and currency of any kind and 
keep accounts in any currency, and are free to «gold 
or currencies from one country to another ... without 
restrictions which may be subject to financial control, 
regulations or moratoria of any kind». In addition, the 
fiscal immunities of international organizations include 
the exemption from direct taxation; exemption from 
customs and import prohibitions and restrictions, and 
exemption from indirect taxes to the extent feasible.

2.4. Freedom of communication
Given the breadth of international organizations in 

geographical terms, but also in relation to competencies, 
freedom of communication is necessary for international 
organizations, as well as for diplomatic relations between 
states.

Almost all agreements on the privileges and 
immunities of international organizations, as well as 
seat agreements, in accordance with that commonly 
recognized need, follow the provisions of the General 
Convention on the Privileges and Immunities of the 
United Nations. In accordance with these instruments, 
international organizations enjoy immunity from every 
form of censorship of official correspondence and other 
forms of official communications; have the right to use 
the code and diplomatic valise, with the treatment being 
the same as in diplomatic law. Finally, the organization 
enjoys, in the territories of the Member States, in 
relation to its official communications, equally favorable 
treatment that is accorded to governments, including their 
diplomatic missions, in terms of priority and price for 
mail, telegrams, radiograms, telephones and telephone 
services, or any other form of communication. However, 
it should be kept in mind that some agreements, including 
the Agreement on the Privileges and Immunities of 
Specialized Institutions, foresee that these provisions 
will not prevent the adoption of appropriate «security 
measures» by the state in relation to the use of the code 
and diplomatic valise, but which will be determined by 
an agreement between states and related international 
organizations.

3. PRIVILEGES AND IMMUNITIES OF OFFICIALS 
OF INTERNATIONAL ORGANIZATIONS

International officials are persons who, in accordance 
with the basic principles of international organizations, 
should, although they are nationals of individual members, 
act exclusively in the interest of the organization itself. In 
order to carry out their functions independently of the 
influence of the governments of the states of those whose 

citizens, the state of the organization's headquarters or 
others are granted privileges and immunities and, as 
expressly indicated, in order to ensure the performance 
of their functions. The current international instruments, 
although somewhat different in formulations, contain 
essentially similar provisions [8, p. 250]. They are 
consequenceû of the consent of the states in terms 
of scope and methods of protection that are given to 
officials of international organizations in order to ensure 
the independent exercise of their duties.

The basic problem in the statutes of international 
organizations is dealt with similarly to Article 100 of 
the Charter of the United Nations: in the performance 
of his duties, the Secretary General and the staff will 
neither receive instructions from any government nor any 
authority outside the Organization; on the other hand, 
each member undertakes to respect only the international 
character of the responsibilities of the Secretary-General 
and the staff and will not seek to influence them during 
the performance of their duties.

Although this principle is generally accepted, in 
practice there are some difficulties that are reflected in 
the insufficiently balanced provisions of the privileges and 
immunities agreements and the headquarters agreements 
of individual organizations. The main problems do not 
arise so much from the unwillingness of states to gain 
international privileges and immunities, but rather from 
how many of them are difficult to accept the exemption 
from jurisdiction and tax privileges of their own citizens.

3.1. Immunity from jurisdiction
As a rule, they are recognized as the highest officials 

of international organizations (chiefs of administrative 
bodies, their deputies and assistants), and they are, in 
fact, very close to those who, under international law, 
are recognized as diplomatic representatives of the states. 
As for other officials of the administrative bodies of 
international organizations, immunity from jurisdiction 
is somewhat more limited in terms of substance. 
The great difference between the immunity from the 
jurisdiction of the highest officials and others, however, 
does not relate to the extent of the guaranteed immunity, 
or whether the act was committed in any period or during 
the performance of official functions.

Namely, the immunity from jurisdiction protects 
the most senior officials of international organizations 
regardless of whether they are moving within the domain 
of official duties or not; the immunity of other officials 
of administrative bodies, however, protects them only 
as they move within the domain of their official duties. 
Specifically, the highest officials of the administrative 
bodies of international organizations can not be held 
accountable before the authorities of the state in which 
they are located, regardless of whether they committed 
any offense or criminal offense during their official duties 
or in their free time (e.g during recreation on weekends); 
lower-ranking officials, however, are covered by immunity 
only while performing official duties.

The problem is even more complicated due to the 
fact that seat agreements do not regulate this matter 
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uniformly; sometimes, the provisions of valid agreements 
on privileges and immunities are taken over (as in the 
case of United Nations agreements Switzerland or the 
International Civil Aviation Organization of Canada), 
or the problem is left open (as in the case of the United 
Nations Headquarters Agreement), thereby opening the 
way for diverse interpretations [9, p. 199].

The fact that the situation is not regulated in the 
best way, and that the practice demonstrates uneven 
behavior is shown by the resolution of the UN General 
Assembly adopted at its 41st session. By the resolution 
of this body 41/205, namely, it was noted with concern 
that there is a tendency of increased violation of the 
privileges and immunities of the official of the United 
Nations, specialized agencies and related organizations, 
and therefore calls on the Member States to strictly 
adhere to the privileges and immunities of international 
organizations.

3.2. Exemption from taxation
Exemption from taxation of salaries and other benefits 

that officials of international organizations receive for 
their work privileges which, similar to the decision 
adopted in the conventions on privileges and immunities 
of the United Nations and specialized institutions, is 
contained in a substantial part of the contracts on the 
seats of the international organizations. In a large part, 
it aims to avoid some of the funds that all members give 
to the organization to cover its costs to the host country. 
Exceptions to this principle are seat agreements between 
the United Nations and the United States, where nothing 
is said about this privilege, a seat agreement between the 
International Civil Aviation Organization and Canada, 
where this privilege is expressly excluded in relation to 
nationals of the country of the seat, and an agreement 
about NATO in which it is possible to conclude bilateral 
agreements under which a particular state pays its own 
citizens employed in that international organization and 
thus significantly undermines the conception of special 
positions of international officials.

When it comes to officials of international 
organizations, then in the issues that may appear 
peripheral as a problem of income taxation, there is a need 
to solve the problem uniquely. There is no doubt that it is 
necessary to avoid discrimination between the officials of 
the country's nationals and those other Member States. 
The solution accepted within European communities 
seems to be the best: according to the protocols on the 
privileges and immunities of the European Economic 
Community and Euratom, namely, the exemption from 
the taxation of the income of international officials by 
the state is envisaged, but also the possibility that their 
income will be taxed in accordance with the decision 
of the competent organs, by the organization and in its 
favor.

3.3. Exemption from the duty of the national service
This exemption is even a more controversial aspect 

of the privileges and immunities of international 

organizations. While the United Nations Convention 
on the Privileges and Immunities of the United Nations 
stipulates, without limitation, that United Nations 
officials will be exempted from this obligation in relation 
to their own State, the Convention on the Privileges 
and Immunities of Specialized Institutions is far less 
categorical and allows the obligations of the National 
Service to be postponed, at the request of the relevant 
institution and on the basis of its needs. While this 
example is followed by the Arab League, a number of 
regional organizations, especially European organisations 
(Council of Europe, European Community, NATO), 
leave this issue open [10, p. 130].

While an agreement concluded between the 
International Civil Aviation Organization and Canada 
appears to be the only one providing full exemption from 
the national service without exception, even in relation to 
Canadian citizens; exceptions are usually related to the 
country's citizens, in the sense of the principle contained 
in the Convention on the Privileges and Immunities of 
Specialized Institutions.

It seems that the problem of protecting officials of 
international organizations from the government of 
their own state is the greatest in the area of privileges 
and immunities. If it is understood that the aim of the 
immunity of the officers of international organizations is 
to ensure their complete independence of government, 
and of the state. Outside the organization, immunities 
must also include protection from the power of their own 
states.

The international travel documents of international 
organizations (laissezpasser) are partly in the issue of 
privileges and immunities. Their goal is to facilitate 
official trips of officials of international organizations 
across the territories of the member states, without 
national travel documents (passports and visas). The first 
attempt, which in practice has not led to the expected 
results, is still from the Society of Nations. According 
to the Convention on the Privileges and Immunities of 
the United Nations, these may issue travel documents 
to the authorities of the Member States as valid travel 
documents and, on the basis of them, timely issue visas. 
A similar possibility exists for officials of specialized 
institutions. However, agreements on the headquarters of 
international organizations differently address the issue 
of international travel documents. In practice, there is 
still no universally accepted solution according to which 
international travel documents in the territories of the 
member states will completely replace passports and 
visas. Nevertheless, they facilitate obtaining diplomatic 
and official visas and, consequently, the application of 
the privileges and immunities of officials of international 
organizations.

CONCLUSION
Unlike diplomatic privileges and immunities in 

respect of which there used to be a lot of theoretical 
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debates on the nature of the necessary protection of 
international organizations based on the demands of the 
administrative, legislative and judicial authorities of the 
states, there was a consensus on the basis of the privileges 
and immunity of international organizations. Given 
that international organizations do not have their own 
territory, their privileges could not be tied to the function 
of extraterritoriality. Since they were not sovereign, it was 
obvious that they were not based on the representation 
theory. By contrast, with the adoption of the Charter of 
the United Nations, functional theories of the privileges 
and immunities of international organizations have been 
rooted. Namely, privileges and immunities are recognized 
in order to protect the independent exercise of functions 
entrusted to international organizations.

Apart from theoretical, there are also practical needs 
of handling the privileges and immunities of international 
organizations from those that have been respected in 
the bilateral (i.e. diplomatic) relations since ancient 
times. The main difference stems from the fact that the 
diplomatic and cosmic relations between the states are 
bilateral, while in the case of international organizations 
(including the conference), these relations, apart from 
multilateral lines, include a three-way relationship: a 
member state is an international organization of the 
headquarters of an international organization. The State 
Party sends its official representatives to represent them 
permanently (in the case of permanent state missions 
by international organizations) or occasionally (when it 
comes to meetings of individual bodies of international 
organizations or conferences held under their auspices).

In contrast to diplomatic relations of states, privileges 
and immunities, they are primarily given to protect from 
the intervention of the receiving State, with the diplomatic 
staff remaining fully under the jurisdiction of their own 
state, so that international organizations are required to 
extend the institution of privileges and immunities to 
the protection of international staff organizations from 
their own states. It is often emphasized that in order to 
independently perform their functions, international 

officials need more protection from the possible efforts 
of the state whose citizens are to perform their duties 
exclusively in the interest of the international organization 
for which they work.

These are also the main reasons (with a series of 
individual ones) which have made many countries to 
ratify (draft) the Convention on the Relations of States 
and International Organizations. In other words, the 
countries on whose territories there are headquarters of 
international organizations, believe that their burden is 
too heavy and that there is no sufficiently effective way to 
protect their interests against possible misconduct.
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Äóøàí Äæåðîòèåâè÷, Çîðàí Äæåðîòèåâè÷*

ËÜÃÎÒÛ, ÏÐÈÂÈËÅÃÈÈ È ÈÌÌÓÍÈÒÅÒÛ ÏÐÅÄÑÒÀÂÈÒÅËÅÉ ÌÅÆÄÓÍÀÐÎÄÍÛÕ 
ÎÐÃÀÍÈÇÀÖÈÉ È ÌÅÆÄÓÍÀÐÎÄÍÛÕ ÄÎËÆÍÎÑÒÍÛÕ ËÈÖ

Ìåæäóíàðîäíûå îðãàíèçàöèè ïðåäñòàâëÿþò ñîáîé òâîðåíèÿ ïîñëåäíèõ âðåìåí 
è îòâå÷àþò ïîòðåáíîñòÿì ñîâðåìåííîãî ìèðà. Äîñòèæåíèå ïîíèìàíèÿ â âîïðî-
ñàõ íåîáõîäèìîñòè ìåæäóíàðîäíîãî ñîòðóäíè÷åñòâà îáóñëîâëåíî ýêîíîìè÷åñêèì 
è òåõíîëîãè÷åñêèì ðàçâèòèåì. Äâóñòîðîííèå ìåæãîñóäàðñòâåííûå îòíîøåíèÿ, 
îò ñëó÷àéíîãî êîíòàêòà äî ïîñòîÿííîãî îáìåíà äèïëîìàòè÷åñêèìè ïîñëàííèêà-
ìè, ìîãóò óäîâëåòâîðÿòü ïîòðåáíîñòè âðåìåííîãî ìåæäóíàðîäíîãî îáìåíà. Ìåæ-
äóíàðîäíûå îðãàíèçàöèè èìåþò îñîáîå çíà÷åíèå äëÿ ïðåîäîëåíèÿ ïðîòèâîðå÷èÿ 
ìåæäó ñóùåñòâîâàíèåì ðÿäà ñóâåðåííûõ ãîñóäàðñòâ è òðåáîâàíèÿìè òåõ âèäîâ 
÷åëîâå÷åñêîé äåÿòåëüíîñòè, êîòîðûå èìåþò ãëîáàëüíûå èëè ðåãèîíàëüíûå îáìå-
íû, è ñòðåìÿòñÿ ê áîëåå øèðîêîé îñíîâå, ÷åì òåððèòîðèÿ îòäåëüíîãî ãîñóäàðñòâà. 
Ïðîñòåéøèì îïðåäåëåíèåì ìåæäóíàðîäíîé îðãàíèçàöèè ÿâëÿåòñÿ òî, ÷òî îíè 
óñòàíàâëèâàþòñÿ ìåæäóíàðîäíûì äîãîâîðîì, êîòîðûé ðàòèôèöèðîâàí â ñîîò-
âåòñòâèè ñ êîíñòèòóöèåé, óñòàíîâëåííîé ãîñóäàðñòâàìè-÷ëåíàìè. Â äîïîëíåíèå 
ê ðåäêèì èñêëþ÷åíèÿì ñîçäàíèå ìåæäóíàðîäíîé îðãàíèçàöèè íà÷èíàåòñÿ ñ ñî-
çûâà êîíôåðåíöèè ïðîêñè ãîñóäàðñòâ, ãäå ñòàòóñ îðãàíèçàöèè ïîäïèñûâàåòñÿ ïî-
ñëå çàâåðøåíèÿ ïåðåãîâîðîâ. Òàêèå êîíôåðåíöèè ìîãóò ïðåäøåñòâîâàòü ïåðèîäó, 
êîãäà ñòðàíû ñîãëàøàþòñÿ ñ âàæíûìè âîïðîñàìè áóäóùåé îðãàíèçàöèè. Îíè ìî-
ãóò áûòü ïîäíÿòû ïî äèïëîìàòè÷åñêèì êàíàëàì èëè ïåðåãîâîðàì íà îäíîì èëè 
íåñêîëüêèõ ïðåäûäóùèõ âñòðå÷àõ ñ ó÷àñòèåì âñåõ èëè íåêîòîðûõ áóäóùèõ îñíî-
âàòåëåé îðãàíèçàöèè. Ïðèâèëåãèè è èììóíèòåòû ñàìèõ ìåæäóíàðîäíûõ îðãàíè-
çàöèé êàê ñóáúåêòîâ ìåæäóíàðîäíîãî ïðàâà âêëþ÷àþò ñëåäóþùèå ôîðìû: èì-
ìóíèòåò îò þðèñäèêöèè, íåïðèêîñíîâåííîñòü ïîìåùåíèé è àðõèâîâ, íàëîãîâûå 
è âàëþòíûå ïðèâèëåãèè, ñâîáîäà îáùåíèÿ.

Êëþ÷åâûå ñëîâà: ìåæäóíàðîäíàÿ îðãàíèçàöèÿ, ñîòðóäíè÷åñòâî, ãîñóäàðñòâà, 
äèïëîìàòèÿ, ïðèâèëåãèè.

* Äæåðîòèåâè÷ Äóøàí (dusanjerotijevic@gmail.com), Ph.D., äîöåíò, ôàêóëüòåò áèçíåñà è ïðàâà, Óíèâåðñèòåò Íèêîëà 
Òåñëà, 11000, Ñåðáèÿ, ã. Áåëãðàä, óë. Êàðà Äóøàíà, 62-64.

Äæåðîòèåâè÷ Çîðàí (zoranjerotijevic@gmail.com), Ph.D., ïîëíûé ïðîôåññîð, ôàêóëüòåò áèçíåñà è ïðàâà,  Óíèâåðñè-
òåò Íèêîëà Òåñëà, 11000, Ñåðáèÿ, ã. Áåëãðàä, óë. Êàðà Äóøàíà, 62-64.

Dušan Jeroijević, Zoran Jeroijević Facilities, privileges and immunities of the representatives of international organizations... 
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ÓÄÊ 347.45.47
Ì. Â. Øìåëåâà*

ÐÀÑØÈÐÅÍÈÅ ÂÎÇÌÎÆÍÎÑÒÅÉ Ó×ÀÑÒÈß ÏÐÅÄÏÐÈÍÈÌÀÒÅËÅÉ 
Â ÃÎÑÓÄÀÐÑÒÂÅÍÍÛÕ ÇÀÊÓÏÊÀÕ

Â ñòàòüå ðàññìàòðèâàþòñÿ âîïðîñû îáåñïå÷åíèÿ ðàâíûõ âîçìîæíîñòåé äëÿ ó÷àñòèÿ 
â ãîñóäàðñòâåííûõ çàêóïêàõ. Ìíîãèå ñèñòåìû ãîñóäàðñòâåííûõ çàêóïîê îñíîâûâàþò-
ñÿ íà ïðèíöèïå ðàâåíñòâà ëèö, ó÷àñòâóþùèõ â çàêóïêàõ. Ðàâåíñòâî ìîæåò ñëóæèòü íå 
ïðîñòî ñðåäñòâîì äîñòèæåíèÿ ðàçëè÷íûõ öåëåé ñèñòåìû ãîñóäàðñòâåííûõ çàêóïîê, 
òàêèõ êàê ðàçâèòèå äîáðîñîâåñòíîé êîíêóðåíöèè, ïðåäîòâðàùåíèå êîððóïöèè è äðó-
ãèõ çëîóïîòðåáëåíèé è óäîâëåòâîðåíèå ïîòðåáíîñòåé þðèäè÷åñêèõ ëèö (çàêàç÷èêîâ) 
â òîâàðàõ, ðàáîòàõ, óñëóãàõ ñ íåîáõîäèìûìè ïîêàçàòåëÿìè öåíû, êà÷åñòâà è íàäåæíî-
ñòè, íî è îáúåêòèâíî ïðèñóòñòâîâàòü â ïðîöåññå çàêóïîê êàê ñàìîñòîÿòåëüíîå ïðàâî. 
Îäíîé èç ãëàâíûõ ïðîáëåì, ñâÿçàííîé ñ ïðèíöèïîì ðàâíîãî îáðàùåíèÿ, ÿâëÿåòñÿ òî, 
÷òî ýòîò ïðèíöèï ÷àñòî íåäîñòàòî÷íî ÷åòêî îïðåäåëåí çàêîíîäàòåëåì, è íåïîíÿòíî, 
êàêóþ ðîëü îí äîëæåí èãðàòü â ñèñòåìå çàêóïîê – áóäåò ëèøü ñðåäñòâîì äëÿ äðóãèõ öå-
ëåé èëè ñàìîñòîÿòåëüíîé öåëüþ â çàêóïî÷íîì ïðàâå. Àâòîð ïîëàãàåò, ÷òî ðàñøèðåíèå 
âîçìîæíîñòåé ó÷àñòèÿ â çàêóïêàõ âûñòóïàåò áàçîâîé çàäà÷åé èíñòèòóòà ãîñóäàðñòâåí-
íûõ çàêóïîê, êîòîðàÿ äîëæíà ó÷èòûâàòüñÿ ïðè ïðîâåäåíèè çàêóïî÷íûõ ïðîöåäóð, 
à òàêæå ïðè ôîðìèðîâàíèè ñîäåðæàíèÿ è ñòðóêòóðû ðîññèéñêîãî çàêîíîäàòåëüñòâà. 
Â ñòàòüå ðàñêðûâàåòñÿ çíà÷åíèå óêàçàííîé öåëè. Â ðåçóëüòàòå ïðîâåäåííîãî èññëåäî-
âàíèÿ àâòîð ïðèõîäèò ê âûâîäó, ÷òî ïðîâåäåíèå çàêóïî÷íîé ïðîöåäóðû, â êîòîðîé âñå 
çàèíòåðåñîâàííûå ëèöà èìåþò ðàâíûå âîçìîæíîñòè äëÿ ó÷àñòèÿ, ìîæåò âûñòóïàòü äëÿ 
ãîñóäàðñòâåííîãî çàêàç÷èêà þðèäè÷åñêèì ìåõàíèçìîì ïîèñêà ëó÷øèõ óñëîâèé íà ïî-
ñòàâêó òîâàðîâ, âûïîëíåíèå ðàáîò è îêàçàíèå óñëóã. 

Êëþ÷åâûå ñëîâà: ãîñóäàðñòâåííûå çàêóïêè, êîíòðàêòíàÿ ñèñòåìà, ñóáúåêòû 
êîíòðàêòíûõ îòíîøåíèé, öåëè ãîñóäàðñòâåííûõ çàêóïîê, ðàâíîïðàâèå ó÷àñòíè-
êîâ çàêóïîê.

* © Øìåëåâà Ì. Â., 2018
Øìåëåâà Ìàðèíà Âëàäèìèðîâíà (civil2012@mail.ru), êàôåäðà ãðàæäàíñêîãî ïðàâà, Ñàðàòîâñêàÿ ãîñóäàðñòâåííàÿ 

þðèäè÷åñêàÿ àêàäåìèÿ, 410056, Ðîññèéñêàÿ Ôåäåðàöèÿ, ã. Ñàðàòîâ, óë. Âîëüñêàÿ, 1.

Ââåäåíèå
Ñèñòåìà ãîñóäàðñòâåííûõ çàêóïîê ìîæåò ðåøàòü 

ðàçëè÷íûå ãîñóäàðñòâåííûå çàäà÷è; ýòî è ïîääåðæ-
êà ýêñïîðòà, è ñòèìóëèðîâàíèå ýêîíîìè÷åñêîãî ðî-
ñòà, è ïîîùðåíèå ðàçâèòèÿ ìàëîãî è ñðåäíåãî ïðåä-
ïðèíèìàòåëüñòâà â ñòðàíå. Ïðè ýòîì êîíêðåòíûå 
íàïðàâëåíèÿ, âèäû, ìàñøòàá ðåãóëèðîâàíèÿ îïðå-
äåëÿþòñÿ òÿæåñòüþ è õàðàêòåðîì ñóùåñòâóþùèõ 
ýêîíîìè÷åñêèõ è ñîöèàëüíûõ ïðîáëåì.

Ñóùåñòâóåò öåëûé ðÿä öåëåé ãîñóäàðñòâåííûõ 
çàêóïîê, êîòîðûå ìîãóò áûòü èäåíòèôèöèðîâàíû è 
êîòîðûå ïðåñëåäóþò íåêîòîðûå èëè äàæå áîëüøèí-
ñòâî ñèñòåì ãîñóäàðñòâåííûõ çàêóïîê. Ýòè öåëè ðå-
àëèçóþòñÿ ñ ïîìîùüþ ðàçëè÷íûõ ñðåäñòâ, à òàêæå 
íîðìàòèâíûõ ïðàâèë ïî ïðîâåäåíèþ ïðîöåäóð ãî-
ñóäàðñòâåííûõ çàêóïîê, êîòîðûå ÿâëÿþòñÿ îäíèìè 
èç ýòèõ ñðåäñòâ. Ïðè ðàçðàáîòêå, ïðèìåíåíèè è òîë-
êîâàíèè íîðìàòèâíûõ ïðàâèë êðàéíå âàæíî ó÷èòû-
âàòü ýòè âîçìîæíûå öåëè, à òàêæå ïîíèìàòü, êàêèì 
îáðàçîì îíè ñâÿçàíû äðóã ñ äðóãîì – è, êîíå÷íî æå, 

ïðèíèìàòü âî âíèìàíèå èõ çíà÷èìîñòü äëÿ êîíêðåò-
íîé ñèñòåìû çàêóïîê. 

Îáîáùàÿ îïûò ðàçëè÷íûõ ïîäõîäîâ ê òðàêòîâêå 
öåëåé ãîñóäàðñòâåííûõ çàêóïîê, ìîæíî âûäåëèòü 
âîñåìü îñíîâíûõ öåëåé ñèñòåìû ãîñóäàðñòâåííûõ 
çàêóïîê: 1) ñîçäàíèå óñëîâèé äëÿ ñâîåâðåìåííîãî è 
ïîëíîãî óäîâëåòâîðåíèÿ ïîòðåáíîñòåé þðèäè÷åñêèõ 
ëèö (çàêàç÷èêîâ) â òîâàðàõ, ðàáîòàõ, óñëóãàõ ñ íåîá-
õîäèìûìè ïîêàçàòåëÿìè öåíû, êà÷åñòâà è íàäåæ-
íîñòè; 2) ðàçâèòèå äîáðîñîâåñòíîé êîíêóðåíöèè; 
3) ýôôåêòèâíàÿ ðåàëèçàöèÿ ñîöèàëüíûõ, ïðîìûø-
ëåííûõ è ýêîëîãè÷åñêèõ öåëåé («ãîðèçîíòàëüíîé 
ïîëèòèêè») â îáëàñòè çàêóïîê; 4) ðàñøèðåíèå âîç-
ìîæíîñòåé ó÷àñòèÿ þðèäè÷åñêèõ è ôèçè÷åñêèõ ëèö 
â çàêóïêå òîâàðîâ, ðàáîò, óñëóã äëÿ íóæä çàêàç÷èêîâ 
è ñòèìóëèðîâàíèå òàêîãî ó÷àñòèÿ; 5) ïðåäîòâðàùå-
íèå êîððóïöèè è äðóãèõ çëîóïîòðåáëåíèé; 6) ïîäîò-
÷åòíîñòü; 7) èìïîðòîçàìåùåíèå è ïîääåðæêà îòå÷å-
ñòâåííûõ ïðîèçâîäèòåëåé; 8) îòêðûòèå ðûíêà äëÿ 
ìåæäóíàðîäíîé òîðãîâëè.

ÃÐÀÆÄÀÍÑÊÎÅ  ÏÐÀÂÎ
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Ðàñøèðåíèå âîçìîæíîñòåé ó÷àñòèÿ þðèäè÷åñêèõ 
è ôèçè÷åñêèõ ëèö â ãîñóäàðñòâåííîé çàêóïêå òîâà-
ðîâ, ðàáîò, óñëóã, ñëåäóåò ïîëàãàòü, ìîæíî ðàññìà-
òðèâàòü â êà÷åñòâå ñàìîñòîÿòåëüíîé è âàæíåéøåé 
öåëè ñèñòåìû ãîñóäàðñòâåííûõ çàêóïîê.

Çàêîíîäàòåëüíîå çàêðåïëåíèå óêàçàííîé öåëè è 
ïðàêòè÷åñêàÿ ðåàëèçàöèÿ

Çàêðåïèâ â êà÷åñòâå îäíîé èç âàæíåéøèõ öåëåé 
Ôåäåðàëüíîãî çàêîíà îò 18 èþëÿ 2011 ã. ¹ 223-ÔÇ 
«Î çàêóïêàõ òîâàðîâ, ðàáîò, óñëóã îòäåëüíûìè âèäàìè 
þðèäè÷åñêèõ ëèö» [1] (â ðåä. îò 31 äåêàáðÿ 2017 ã.) (äà-
ëåå ïî òåêñòó – Çàêîí ¹ 223-ÔÇ) ðàñøèðåíèå âîç-
ìîæíîñòåé ó÷àñòèÿ þðèäè÷åñêèõ è ôèçè÷åñêèõ ëèö 
â ãîñóäàðñòâåííîé çàêóïêå òîâàðîâ, ðàáîò, óñëóã, çà-
êîíîäàòåëü óòâåðäèë è ïðàêòè÷åñêè íåîãðàíè÷åí-
íûé êðóã ëèö, êîòîðûå ìîãóò ó÷àñòâîâàòü â çàêóïêàõ.

Òàê, äåéñòâóþùåå çàêóïî÷íîå çàêîíîäàòåëüñòâî 
ïðåäóñìàòðèâàåò, ÷òî ó÷àñòíèêàìè çàêóïêè ìîãóò 
áûòü:

– ëþáîå þðèäè÷åñêîå ëèöî èëè íåñêîëüêî þðè-
äè÷åñêèõ ëèö, äåéñòâóþùèõ íà ñòîðîíå îäíîãî 
ó÷àñòíèêà çàêóïêè, íåçàâèñèìî îò ôîðìû ñîáñòâåí-
íîñòè, îðãàíèçàöèîííî-ïðàâîâîé ôîðìû, ìåñòà íà-
õîæäåíèÿ è ìåñòà ïðîèñõîæäåíèÿ êàïèòàëà;

– ëþáîå ôèçè÷åñêîå ëèöî èëè íåñêîëüêî ôè-
çè÷åñêèõ ëèö, äåéñòâóþùèõ íà ñòîðîíå îäíîãî 
ó÷àñòíèêà çàêóïêè, â òîì ÷èñëå èíäèâèäóàëüíûé 
ïðåäïðèíèìàòåëü èëè íåñêîëüêî èíäèâèäóàëüíûõ 
ïðåäïðèíèìàòåëåé, êîòîðûå ñîîòâåòñòâóþò óñòàíîâ-
ëåííûì çàêàç÷èêîì òðåáîâàíèÿì.

Èç èçëîæåííîãî î÷åâèäíî, ÷òî çàêîí äîïóñêàåò 
ó÷àñòèå íåñêîëüêèõ ôèçè÷åñêèõ èëè (è) þðèäè÷å-
ñêèõ ëèö (õîëäèíãà, êîíñîðöèóìà, òîâàðèùåñòâà 
èëè èíîãî îáúåäèíåíèÿ) íà ñòîðîíå ó÷àñòíèêà çà-
êóïêè, ÷òî, â ñâîþ î÷åðåäü, â áîëüøåé ìåðå îòâå÷àåò 
ìåæäóíàðîäíîìó îïûòó è ñëîæèâøèìñÿ ýêîíîìè-
÷åñêèì ðåàëèÿì, â îòëè÷èå îò ðàíåå äåéñòâóþùåãî 
Ôåäåðàëüíîãî çàêîíà îò 21 èþëÿ 2005 ã. ¹ 94-ÔÇ 
«Î ðàçìåùåíèè çàêàçîâ íà ïîñòàâêè òîâàðîâ, âû-
ïîëíåíèå ðàáîò, îêàçàíèå óñëóã äëÿ ãîñóäàðñòâåí-
íûõ è ìóíèöèïàëüíûõ íóæä» [2], çàïðåùàþùåãî 
ìíîæåñòâåííîñòü ëèö íà ñòîðîíå ó÷àñòíèêà ðàçìå-
ùåíèÿ çàêàçà.

Èññëåäóåìàÿ íàìè öåëü ðåàëèçóåòñÿ ïîñðåäñòâîì 
ðÿäà ïðàâîâûõ ìåõàíèçìîâ:

1) ïóòåì çàêðåïëåíèÿ ïðàêòè÷åñêè íåîãðàíè-
÷åííîãî êðóãà ñóáúåêòîâ, êîòîðûå ìîãóò âûñòóïàòü 
ó÷àñòíèêàìè çàêóïêè.

Èç óêàçàííîãî ïîëîæåíèÿ ñóùåñòâóþò îïðåäå-
ëåííûå èñêëþ÷åíèÿ, â ÷àñòíîñòè:

– â çàêóïêàõ ìîæåò îòäàâàòüñÿ ïðèîðèòåò òîâàðàì 
ðîññèéñêîãî ïðîèñõîæäåíèÿ, ðàáîòàì, óñëóãàì, âû-
ïîëíÿåìûì, îêàçûâàåìûì ðîññèéñêèìè ëèöàìè, ïî 
îòíîøåíèþ ê òîâàðàì, ïðîèñõîäÿùèì  èç èíîñòðàí-
íîãî ãîñóäàðñòâà, ðàáîòàì, óñëóãàì, âûïîëíÿåìûì, 
îêàçûâàåìûì èíîñòðàííûìè ëèöàìè (ðåàëèçîâàíî â 
çàêîíîäàòåëüñòâå ïóòåì óñòàíîâëåíèÿ öåíîâûõ ïðå-
ôåðåíöèé â òîðãàõ äëÿ ó÷àñòíèêîâ, ïðåäëîæèâøèõ 
òîâàðû, ïðîèçâåäåííûå íà òåððèòîðèè ãîñóäàðñòâ – 

÷ëåíîâ Åâðàçèéñêîãî ýêîíîìè÷åñêîãî ñîþçà è âõî-
äÿùèå â óòâåðæäåííûé ïåðå÷åíü) [3; 17];

– çàêîíîì ïðåäóñìîòðåíû îñîáåííîñòè ó÷àñòèÿ 
â çàêóïêå ñóáúåêòîâ ìàëîãî è ñðåäíåãî ïðåäïðèíè-
ìàòåëüñòâà (ðåàëèçîâàíî ïóòåì óñòàíîâëåíèÿ òðåáî-
âàíèÿ îá îáÿçàòåëüíîé çàêóïêå ó ñóáúåêòîâ ìàëîãî 
ïðåäïðèíèìàòåëüñòâà â ðàçìåðå íå ìåíåå ÷åì ïÿò-
íàäöàòü ïðîöåíòîâ îáùåãî ãîäîâîãî îáúåìà ïîñòà-
âîê òîâàðîâ, âûïîëíåíèÿ ðàáîò, îêàçàíèÿ óñëóã â 
ñîîòâåòñòâèè ñ ïåðå÷íåì òîâàðîâ, ðàáîò, óñëóã, óñòà-
íîâëåííûì Ïðàâèòåëüñòâîì Ðîññèéñêîé Ôåäåðà-
öèè) [4].

Ñ íîÿáðÿ 2015 ãîäà äàæå êîìïàíèè ñ ãîñó-
äàðñòâåííûì ó÷àñòèåì, ðàáîòàþùèå ïî Çàêîíó 
¹ 223-ÔÇ, ñòàëè ïðîâîäèòü 10 % ïðÿìûõ çàêóïîê 
äëÿ ñóáúåêòîâ ìàëîãî è ñðåäíåãî ïðåäïðèíèìàòåëü-
ñòâà. Ñîáëþäåíèå ýòîé íîðìû êîíòðîëèðóåò Êîð-
ïîðàöèÿ ðàçâèòèÿ ìàëîãî è ñðåäíåãî ïðåäïðèíè-
ìàòåëüñòâà. Êîðïîðàöèÿ ÌÑÏ îñóùåñòâëÿåò ñâîþ 
äåÿòåëüíîñòü â êà÷åñòâå èíñòèòóòà ðàçâèòèÿ â ñôåðå 
ìàëîãî è ñðåäíåãî ïðåäïðèíèìàòåëüñòâà â öåëÿõ êî-
îðäèíàöèè îêàçàíèÿ ñóáúåêòàì ìàëîãî è ñðåäíåãî 
ïðåäïðèíèìàòåëüñòâà ïîääåðæêè, ïðåäóñìîòðåí-
íîé çàêîíîì î ðàçâèòèè ìàëîãî è ñðåäíåãî ïðåä-
ïðèíèìàòåëüñòâà â Ðîññèéñêîé Ôåäåðàöèè ïîñëå 
èçìåíåíèÿ íàèìåíîâàíèÿ àêöèîíåðíîãî îáùåñòâà 
«Íåáàíêîâñêàÿ äåïîçèòíî-êðåäèòíàÿ îðãàíèçàöèÿ 
«Àãåíòñòâî êðåäèòíûõ ãàðàíòèé» [5]. Ñåé÷àñ ïîä íåå 
ïîäïàäàþò ïîðÿäêà 400 êðóïíûõ ãîñêîìïàíèé (Ñðå-
äè íèõ ÀÎ «Àâèàêîìïàíèÿ «Ðîññèÿ»», ÀÐ «Ãðàæ-
äàíñêèå ñàìîëåòû Ñóõîãî», ÀÎ «ÐÆÄ-Ëîãèñòèêà», 
ÎÎÎ «Ãàçïðîì ýêñïîðò», ÏÀÎ «Òóïîëåâ»);

2) ïóòåì çàïðåòà íà ïðåäúÿâëåíèå íåîáîñíîâàí-
íûõ òðåáîâàíèé ê çàêóïàåìûì òîâàðàì, ðàáîòàì, óñ-
ëóãàì è ê ó÷àñòíèêàì çàêóïêè.

Ýòî îçíà÷àåò â ïåðâóþ î÷åðåäü, ÷òî òðåáîâàíèÿ ê 
ó÷àñòíèêàì çàêóïêè äîëæíû áûòü ñôîðìóëèðîâàíû 
çàêàç÷èêîì òàêèì îáðàçîì, ÷òîáû êàæäûé ó÷àñò-
íèê çàêóïêè íà ñòàäèè ïîäà÷è çàÿâêè ñìîã ñàìî-
ñòîÿòåëüíî è îáúåêòèâíî îöåíèòü ñâîå ñîîòâåòñòâèå 
óñòàíîâëåííûì çàêóïî÷íîé äîêóìåíòàöèåé òðåáî-
âàíèÿì. Íàïðèìåð, òðåáîâàíèå, ñôîðìóëèðîâàííîå 
êàê «íàëè÷èå äîñòàòî÷íîãî  îïûòà âûïîëíåíèÿ ðà-
áîò àíàëîãè÷íîãî ïðîôèëÿ», íå áóäåò ñîîòâåòñòâî-
âàòü óêàçàííîìó òðåáîâàíèþ, ïîñêîëüêó èìååò îöå-
íî÷íûé ñóáúåêòèâíûé õàðàêòåð (èç-çà îòñóòñòâèÿ 
÷åòêîãî îïðåäåëåíèÿ êðèòåðèÿ «äîñòàòî÷íîñòè»), 
÷òî, â ñâîþ î÷åðåäü, ïðèâîäèò ê íàäåëåíèþ çàêàç-
÷èêà øèðîêèìè äèñêðåöèîííûìè ïîëíîìî÷èÿìè 
ïî îòêëîíåíèþ ëþáîé ïîäàííîé çàÿâêè íà ó÷àñòèå 
â çàêóïêå.

Ñîîòâåòñòâåííî, ïðè óñòàíîâëåíèè óêàçàííûõ 
òðåáîâàíèé äîëæíû áûòü ñôîðìóëèðîâàíû êîí-
êðåòíûå èçìåðÿåìûå ïàðàìåòðû îïðåäåëåíèÿ è 
òî÷íûå ïîêàçàòåëè ñîîòâåòñòâèÿ ó÷àñòíèêà çàêóï-
êè óñòàíîâëåííûì çàêóïî÷íîé äîêóìåíòàöèåé òðå-
áîâàíèÿì â ñîîòâåòñòâóþùèõ åäèíèöàõ èçìåðåíèÿ. 
Â êà÷åñòâå êîíêðåòíîãî ïðèìåðà ìîæíî ïðèâåñòè: 
îêàçàíèå ó÷àñòíèêîì çàêóïêè çà ïîñëåäíèå òðè ãîäà, 
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ïðåäøåñòâóþùèå äàòå îêîí÷àíèÿ ñðîêà ïîäà÷è çà-
ÿâîê íà ó÷àñòèå â êîíêóðñå, óñëóã ïî îñóùåñòâëåíèþ 
àóäèòîðñêîé ïðîâåðêè êîíñîëèäèðîâàííîé ôèíàí-
ñîâîé îò÷åòíîñòè â îáúåìå íå ìåíåå ïÿòè äîãîâîðîâ 
(êîíòðàêòîâ) ñ öåíîé êàæäîãî äîãîâîðà (êîíòðàêòà) 
íå ìåíåå ïÿòèäåñÿòè òûñÿ÷ ðóáëåé. Äëÿ îïðåäåëå-
íèÿ ñîîòâåòñòâèÿ äàííîìó òðåáîâàíèþ ó÷èòûâàþòñÿ 
äîãîâîðû (êîíòðàêòû), çàêëþ÷åííûå â òå÷åíèå ïî-
ñëåäíèõ òðåõ ëåò, ïðåäøåñòâóþùèõ äàòå îêîí÷àíèÿ 
ñðîêà ïîäà÷è çàÿâîê íà ó÷àñòèå â êîíêóðñå, à òàê-
æå äîãîâîðû (êîíòðàêòû), èñïîëíåíèå êîòîðûõ çà-
âåðøèëîñü â óêàçàííûé ïåðèîä. Î÷åâèäíî, ÷òî äëÿ 
öåëåé îïðåäåëåíèÿ ñîîòâåòñòâèÿ ó÷àñòíèêà çàêóïêè 
óñòàíîâëåííîìó òðåáîâàíèþ íå äîëæíû ó÷èòûâàòü-
ñÿ äîãîâîðû (êîíòðàêòû), ðàñòîðãíóòûå çàêàç÷èêîì 
â ñâÿçè ñ íàðóøåíèåì ó÷àñòíèêîì çàêóïêè óñëîâèé 
òàêîãî äîãîâîðà (êîíòðàêòà).

Êðîìå òîãî, ìû ñ÷èòàåì, ÷òî âàæíûì ôàêòîðîì, 
ñïîñîáñòâóþùèì ïîâûøåíèþ êà÷åñòâà ñîñòàâëåíèÿ 
çàêóïî÷íîé äîêóìåíòàöèè, ñòàëî ïðèíÿòèå çàêîíà, 
çàêðåïëÿþùåãî îáÿçàííîñòü çàêàç÷èêà ïðèìåíÿòü 
çàêîíîäàòåëüñòâî î ñòàíäàðòèçàöèè ïðè îïèñàíèè 
îáúåêòà çàêóïêè [6]. Ìû íàäååìñÿ, ÷òî ïðèíÿòèå 
íàñòîÿùåãî çàêîíà òàêæå áóäåò ñïîñîáñòâîâàòü äî-
ñòèæåíèþ öåëè ðàñøèðåíèÿ âîçìîæíîñòåé ó÷àñòèÿ 
þðèäè÷åñêèõ è ôèçè÷åñêèõ ëèö â çàêóïêå òîâàðîâ, 
ðàáîò, óñëóã äëÿ íóæä çàêàç÷èêîâ;

3) ïóòåì îáåñïå÷åíèÿ ïðåäñêàçóåìîñòè è îòíîñè-
òåëüíîé ïðîçðà÷íîñòè çàêóïî÷íîãî ïðîöåññà, âêëþ÷àÿ 
ïðîöåäóðó îñóùåñòâëåíèÿ îöåíêè è ñîïîñòàâëåíèÿ çà-
ÿâîê íà ó÷àñòèå â çàêóïêå è èñïîëíåíèÿ êîíòðàêòà.

Áåçóñëîâíî, âàæíî îòëè÷àòü òðåáîâàíèÿ ê ó÷àñò-
íèêàì çàêóïêè îò êðèòåðèåâ îöåíêè è ñîïîñòàâëåíèÿ 
ïîäàííûõ äëÿ ó÷àñòèÿ â çàêóïêå ïðåäëîæåíèé ó÷àñò-
íèêîâ. Íà îñíîâàíèè ðàññìàòðèâàåìûõ êðèòåðèåâ 
îïðåäåëÿåòñÿ ïîáåäèòåëü èç ÷èñëà ëèö, ñîîòâåòñòâó-
þùèõ óñòàíîâëåííûì òðåáîâàíèÿì ê ó÷àñòíèêàì çà-
êóïêè. Â îòíîøåíèè êðèòåðèåâ îöåíêè è ñîïîñòàâ-
ëåíèÿ çàÿâîê îòñóòñòâóþò íîðìàòèâíûå òðåáîâàíèÿ 
îá èõ «èçìåðÿåìîñòè», ÷òî, â ñâîþ î÷åðåäü, ïîçâîëÿ-
åò äëÿ öåëåé îñóùåñòâëåíèÿ îöåíêè çàÿâîê èñïîëü-
çîâàòü ïàðàìåòðû, ïîäëåæàùèå ñóáúåêòèâíîé îöåí-
êå ÷ëåíîâ çàêóïî÷íîé êîìèññèè. Ïðèìåðîì òàêîãî 
êðèòåðèÿ ìîæåò ñëóæèòü «ñòåïåíü ïðîðàáîòàííîñòè 
è îáîñíîâàííîñòè ìåòîäèê, ïðåäïîëàãàåìûõ ê ïðè-
ìåíåíèþ â õîäå âûïîëíåíèÿ ðàáîò», åñëè çàêóïêà 
ïðîâîäèòñÿ íà âûïîëíåíèå ðàáîò;

4) ïóòåì îáåñïå÷åíèÿ ðàâíîïðàâèÿ ó÷àñòíèêîâ 
çàêóïîê.

Ìíîãèå ñèñòåìû ãîñóäàðñòâåííûõ çàêóïîê îñíî-
âûâàþòñÿ íà ïðèíöèïå ðàâåíñòâà ëèö, ó÷àñòâóþùèõ 
â çàêóïêàõ. Íàïðèìåð, òàêîé ïðèíöèï ÿâëÿåòñÿ îñ-
íîâîïîëàãàþùèì ïðèíöèïîì ïðàâà äëÿ çàêóïîê ÅÑ, 
è îí ÷àñòî óïîìèíàåòñÿ â ñèñòåìàõ ãîñóäàðñòâåííûõ 
çàêóïîê Ñîåäèíåííûõ Øòàòîâ Àìåðèêè [7, p. 37]. Òàê, 
â Ñîåäèíåííîì Êîðîëåâñòâå ïðàâèòåëüñòâî çàêðåïè-
ëî íà çàêîíîäàòåëüíîì óðîâíå, ÷òî êîíêóðñ âàæåí íå 
òîëüêî êàê äîñòèæåíèå îïòèìàëüíîãî ñîîòíîøåíèÿ 
öåíû è êà÷åñòâà òîâàðîâ (ðàáîò, óñëóã), íî êàê ñðåä-

ñòâî îáåñïå÷åíèÿ ñïðàâåäëèâîãî äîñòóïà ê ðàáîòå è 
îïëàòû çà ñ÷åò ñðåäñòâ íàëîãîïëàòåëüùèêîâ [8].

Ïðè ýòîì ñàìî ïîíÿòèå «ðàâíîïðàâèÿ ó÷àñòíè-
êîâ çàêóïîê» â èññëåäóåìîé ñôåðå ìîæåò ïðåäïîëà-
ãàòü äâà ðàçëè÷íûõ ñìûñëà.

Âî-ïåðâûõ, ðàâåíñòâî ìîæåò ñëóæèòü ïðîñòî 
ñðåäñòâîì äîñòèæåíèÿ äðóãèõ öåëåé ñèñòåìû ãîñó-
äàðñòâåííûõ çàêóïîê, òàêèõ êàê ðàçâèòèå äîáðîñî-
âåñòíîé êîíêóðåíöèè, ïðåäîòâðàùåíèå êîððóïöèè 
è äðóãèõ çëîóïîòðåáëåíèé è óäîâëåòâîðåíèå ïîòðåá-
íîñòåé þðèäè÷åñêèõ ëèö (çàêàç÷èêîâ) â òîâàðàõ, ðà-
áîòàõ, óñëóãàõ ñ íåîáõîäèìûìè ïîêàçàòåëÿìè öåíû, 
êà÷åñòâà è íàäåæíîñòè. Òàêèì îáðàçîì, ïðîâåäåíèå 
çàêóïî÷íîé ïðîöåäóðû, â êîòîðîé âñå çàèíòåðåñî-
âàííûå ëèöà èìåþò ðàâíûå âîçìîæíîñòè äëÿ ó÷à-
ñòèÿ, âûñòóïàåò þðèäè÷åñêèì ìåõàíèçìîì ïîèñêà 
ëó÷øèõ óñëîâèé íà ïîñòàâêó òîâàðîâ, âûïîëíåíèå 
ðàáîò è îêàçàíèå óñëóã. 

Âî-âòîðûõ, ðàâíîïðàâèå ìîæåò îáúåêòèâíî ïðè-
ñóòñòâîâàòü â ïðîöåññå çàêóïîê êàê ñàìîñòîÿòåëü-
íîå ïðàâî. Íàèáîëåå óáåäèòåëüíî îáúÿñíèë ýòî 
Î. Äåêåëü: «Ïðè âûáîðå ñâîèõ äåëîâûõ ïàðòíåðîâ 
çàêóïàþùàÿ îðãàíèçàöèÿ îïðåäåëÿåò, êòî âûèãðàåò 
îò ýêîíîìè÷åñêèõ ïðåèìóùåñòâ, ïðèñóùèõ äîãî-
âîðíûì îòíîøåíèÿì ñ íèì... Òîò ôàêò, ÷òî â ñäåë-
êå ó÷àñòâóþò ãîñóäàðñòâåííûå ñðåäñòâà èëè àêòèâû, 
â ñî÷åòàíèè ñ òåì, ÷òî ïðàâèòåëüñòâî âûïîëíÿåò ôè-
äóöèàðíûå îáÿçàííîñòè ïåðåä îáùåñòâîì, îáÿçû-
âàåò çàêóïàþùèå îðãàíèçàöèè ïðåäîñòàâëÿòü âñåì 
÷ëåíàì îáùåñòâà ðàâíûå âîçìîæíîñòè ïîëó÷åíèÿ 
ïóáëè÷íîãî áëàãà, êîòîðîå ïðàâèòåëüñòâî ïðèíÿëî 
ðåøåíèå âûäåëèòü» [7, p. 246].

Êðîìå òîãî, ïî ìíåíèþ ðÿäà àâòîðîâ, ðàâíîå îá-
ðàùåíèå ìîæåò òàêæå ðàññìàòðèâàòüñÿ êàê ñàìîñòî-
ÿòåëüíàÿ öåëü ñèñòåìû ãîñóäàðñòâåííûõ çàêóïîê, 
è ÿâëÿòüñÿ îòðàæåíèåì áîëåå îáùåãî çíà÷åíèÿ, 
ïðèíÿòîãî â íåêîòîðûõ ñòðàíàõ ðàâíîãî îáðàùåíèÿ 
ñ ëþäüìè ñî ñòîðîíû àäìèíèñòðàòèâíûõ îðãàíîâ 
[9, p. 12].

Äóìàåòñÿ, â îáùèõ ÷åðòàõ òàêîå øèðîêîå ïîíè-
ìàíèå ðàâíîãî îáðàùåíèÿ, îáîçíà÷åííîå â ðàáîòàõ 
óêàçàííûõ àâòîðîâ, çàñëóæèâàåò ïîääåðæêè, îäíàêî 
â ðàìêàõ íàñòîÿùåé ðàáîòû íàèáîëåå ïðîäóêòèâíûì 
ïðåäñòàâëÿåòñÿ èñïîëüçîâàíèå óçêîãî ïîäõîäà ê ïî-
íèìàíèþ ðàññìàòðèâàåìîãî ïðèíöèïà.

Îäíîé èç ãëàâíûõ ïðîáëåì, ñâÿçàííîé ñ ïðèíöè-
ïîì ðàâíîãî îáðàùåíèÿ, ÿâëÿåòñÿ òî, ÷òî ýòîò ïðèí-
öèï ÷àñòî íåäîñòàòî÷íî ÷åòêî îïðåäåëåí çàêîíîäà-
òåëåì, è íåïîíÿòíî, êàêóþ ðîëü îí äîëæåí èãðàòü 
â ñèñòåìå çàêóïîê – áóäåò ëèøü ñðåäñòâîì äëÿ äðó-
ãèõ öåëåé èëè ñàìîñòîÿòåëüíîé öåëüþ â çàêóïî÷íîì 
ïðàâå. Äåêåëü, äëÿ ïðèìåðà [7, p. 37], îòìå÷àåò, ÷òî 
íåêîòîðûå àìåðèêàíñêèå èíñòðóìåíòû, êàæåòñÿ, 
ðàññìàòðèâàþò ýòîò ïðèíöèï êàê îòäåëüíóþ çàäà÷ó, 
íî â öåëîì â ýòî æå âðåìÿ ñóäû îïðåäåëÿþò åãî êàê 
ôóíäàìåíòàëüíûé (ñóùåñòâåííûé) ïðèíöèï è êàê 
âñïîìîãàòåëüíîå ñðåäñòâî äîñòèæåíèÿ äðóãèõ öåëåé 
çàêóïîê. Àíàëîãè÷íàÿ ôîðìóëèðîâêà è â Òèïîâîì 
çàêîíå ÞÍÑÈÒÐÀË î çàêóïêàõ òîâàðîâ, ðàáîò è 
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óñëóã, â ïðåàìáóëå Òèïîâîãî Çàêîíà; â ðóêîâîäñòâå 
ïî ïðèíÿòèþ, êàæåòñÿ, ïðåäïîëàãàåòñÿ, ÷òî äîñòè-
æåíèå ðàâíîïðàâèÿ ÿâëÿåòñÿ îáúåêòèâíûì äîïîë-
íåíèåì ê äðóãèì ïåðå÷èñëåííûì çàäà÷àì ãîñóäàð-
ñòâåííûõ çàêóïîê.

Â ñâîþ î÷åðåäü, íà íàø âçãëÿä, îáåñïå÷åíèå 
ðàâíîïðàâèÿ ó÷àñòíèêîâ çàêóïîê âûñòóïàåò áà-
çîâûì ïðèíöèïîì, êîòîðûé äîëæåí ó÷èòûâàòüñÿ 
ïðè ïðîâåäåíèè çàêóïî÷íûõ ïðîöåäóð, à òàêæå ïðè 
ôîðìèðîâàíèè ñîäåðæàíèÿ è ñòðóêòóðû ðîññèéñêî-
ãî çàêîíîäàòåëüñòâà ïîñðåäñòâîì òðàíñôîðìàöèè 
â ïðèíöèï-òðåáîâàíèå î äîëæíîì îáðàùåíèè ñî 
âñåìè ó÷àñòíèêàìè ãîñóäàðñòâåííûõ çàêóïîê. Ïîä-
÷åðêíåì, ÷òî ïðèçíàíèå â êà÷åñòâå îñíîâîïîëàãà-
þùåãî ïðèíöèïà ðàâíîïðàâèÿ ó÷àñòíèêîâ çàêóïîê, 
à òàêæå åãî ñîáëþäåíèå è ðåàëèçàöèÿ ïðè ïðîâå-
äåíèè çàêóïî÷íûõ ïðîöåäóð áóäåò ñïîñîáñòâîâàòü 
äîñòèæåíèþ ðàñøèðåíèÿ âîçìîæíîñòåé ó÷àñòèÿ 
þðèäè÷åñêèõ è ôèçè÷åñêèõ ëèö â çàêóïêå òîâàðîâ, 
ðàáîò, óñëóã äëÿ íóæä çàêàç÷èêîâ è ñòèìóëèðîâàíèÿ 
òàêîãî ó÷àñòèÿ, à òàêæå äðóãèõ öåëåé ñèñòåìû ãîñó-
äàðñòâåííûõ çàêóïîê;

5) ïóòåì îãðàíè÷åíèÿ âîçìîæíîñòè äëÿ çàêàç÷è-
êà ïðèíèìàòü âîëþíòàðèñòñêèå ðåøåíèÿ, êîòîðûå 
ìîãóò ïðèâåñòè ê çëîóïîòðåáëåíèÿì â ïîëüçó êîí-
êðåòíîãî ó÷àñòíèêà çàêóïêè.

Òàêîå ïîëîæåíèå ïîçâîëÿåò ïîâûñèòü êà÷åñòâî 
ïðèíèìàåìûõ çàêàç÷èêîì ðåøåíèé è òåì ñàìûì 
èçáåæàòü íåîáîñíîâàííîãî îòñòðàíåíèÿ ó÷àñòíè-
êà çàêóïêè, êîòîðûé ñìîæåò ïðåäîñòàâèòü ëó÷øåå 
ïðåäëîæåíèå ïî ïîñòàâêå òîâàðîâ (îêàçàíèþ óñëóã, 
âûïîëíåíèþ ðàáîò).

Íàñòîÿùèå îãðàíè÷åíèÿ áàçèðóþòñÿ íà ïðàâå 
ó÷àñòíèêîâ çàêóïîê îñóùåñòâëÿòü êîíòðîëü ïðîöåñ-
ñà çàêóïîê è ïðàâå òðåáîâàíèÿ îáîñíîâàíèÿ ïðèíÿ-
òûõ ïðîòèâ íèõ ðåøåíèé çàêóïî÷íûõ êîìèññèé.

Òàê, íàïðèìåð, ñîãëàñíî ñò. 27 Çàêîíà ¹ 44-ÔÇ 
[10] â ñëó÷àå, åñëè çàêàç÷èêîì ïðèíÿòî ðåøåíèå îá 
îãðàíè÷åíèè ó÷àñòèÿ â çàêóïî÷íîé ïðîöåäóðå, èí-
ôîðìàöèÿ î òàêîì îãðàíè÷åíèè äîëæíà áûòü óêàçàíà 
â èçâåùåíèè ñ îáîñíîâàíèåì åãî ïðè÷èí. Ñòàòüåé 104 
ïðåäóñìîòðåíî, ÷òî â ñëó÷àå îäíîñòîðîííåãî îòêàçà 
çàêàç÷èêà îò èñïîëíåíèÿ êîíòðàêòà çàêàç÷èê â òå÷å-
íèå òðåõ ðàáî÷èõ äíåé ñ äàòû ðàñòîðæåíèÿ êîíòðàêòà 
íàïðàâëÿåò â ÔÀÑ â ïèñüìåííîé ôîðìå îáîñíîâàíèå 
ïðè÷èí îäíîñòîðîííåãî îòêàçà çàêàç÷èêà îò èñïîë-
íåíèÿ êîíòðàêòà. Êðîìå òîãî, â ñëó÷àå îòêàçà â çà-
êëþ÷åíèè êîíòðàêòà êàêîìó-ëèáî ó÷àñòíèêó çàêóïêè 
çàêàç÷èê äîëæåí ïðåäîñòàâèòü ïèñüìåííûå îáúÿñíå-
íèÿ ïðèíÿòîãî ðåøåíèÿ ïî çàïðîñó òàêîãî ó÷àñòíèêà;

6) ïóòåì ïîääåðæêè äîâåðèÿ çàèíòåðåñîâàííûõ 
ôèçè÷åñêèõ è þðèäè÷åñêèõ ëèö ê ïðîöåññó çàêóïîê 
è, òàêèì îáðàçîì, ïîîùðåíèÿ ëó÷øèõ ïîñòàâùèêîâ 
(èñïîëíèòåëåé, ïîäðÿä÷èêîâ) ê ó÷àñòèþ â çàêóïî÷-
íûõ ïðîöåäóðàõ.

Äîâåðèå çàèíòåðåñîâàííûõ ôèçè÷åñêèõ è þðèäè÷å-
ñêèõ ëèö ê ïðîöåññó çàêóïîê â îñíîâíîì ïîääåðæèâà-
åòñÿ ñîáëþäåíèåì ïðèíöèïà îáåñïå÷åíèÿ âîññòàíîâëå-
íèÿ íàðóøåííûõ ïðàâ â ãîñóäàðñòâåííûõ çàêóïêàõ.

 Óêàçàííûé ïðèíöèï âûòåêàåò èç ïðèñóùåé âñå-
ìó ãðàæäàíñêîìó ïðàâó âîññòàíîâèòåëüíîé ôóíê-
öèè íàðóøåííîãî ñóáúåêòèâíîãî ïðàâà. È êàê ïèøåò 
Â. Ô. Ïîïîíäîïóëî, «äåéñòâèòåëüíî, ðàâåíñòâî 
ó÷àñòíèêîâ ÷àñòíîïðàâîâûõ îòíîøåíèé è èõ øèðî-
êàÿ ñàìîñòîÿòåëüíîñòü, âûðàæàþùàÿñÿ â âîçìîæíî-
ñòè äåéñòâîâàòü ïî ñâîåìó óñìîòðåíèþ, ïðåäïîëàãàåò 
èõ îòâåòñòâåííîñòü  çà ðåçóëüòàòû ñîáñòâåííûõ äåé-
ñòâèé. Åñëè ýòè äåéñòâèÿ ïðè÷èíÿþò óáûòêè äðóãèì 
ëèöàì, óìàëÿÿ èõ èìóùåñòâåííóþ ñôåðó, òî ýòè óáûò-
êè äîëæíû áûòü ïîëíîñòüþ âîçìåùåíû ïðàâîíàðó-
øèòåëåì» [11, ñ. 29].  

Ïðèíöèï îáåñïå÷åíèÿ âîññòàíîâëåíèÿ íàðó-
øåííûõ ïðàâ îçíà÷àåò âîññòàíîâëåíèå ïîëîæåíèÿ, 
ñóùåñòâîâàâøåãî äî íàðóøåíèÿ ïðàâà, èëè ïðåñå÷å-
íèå äåéñòâèé, íàðóøàþùèõ ïðàâî èëè ñîçäàþùèõ 
óãðîçó åãî íàðóøåíèÿ, à òàêæå ïðèâëå÷åíèå ïðàâî-
íàðóøèòåëåé ê îòâåòñòâåííîñòè.

Äåéñòâóþùåå çàêîíîäàòåëüñòâî  ïðåäóñìàòðèâàåò 
îãðàíè÷åííûé êðóã ñóáúåêòîâ, èìåþùèõ ïðàâî òðå-
áîâàòü âîññòàíîâëåíèÿ íàðóøåííûõ ïðàâ. Ê òàêèì 
ñóáúåêòàì çàêîí î ãîñóäàðñòâåííûõ çàêóïêàõ îòíîñèò 
òîëüêî çàèíòåðåñîâàííûõ ëèö, òî åñòü ëèö, èìåþùèõ 
îïðåäåëåííûé þðèäè÷åñêèé èíòåðåñ â èñõîäå äåëà. 
Ê ñîæàëåíèþ, îôèöèàëüíîãî çàêðåïëåíèÿ ïîíÿòèÿ 
«çàèíòåðåñîâàííîå ëèöî» â çàêîíå íåò, è íà ïðàêòèêå 
òàêàÿ ñèòóàöèÿ ïðèâîäèò ê çëîóïîòðåáëåíèÿì ñî ñòî-
ðîíû íåäîáðîñîâåñòíûõ ëèö, à òàêæå ê ïðîòèâîðå÷èâîé 
ñóäåáíîé ïðàêòèêå, ÷òî âûðàæàåòñÿ â òîì, ÷òî äâà äåëà 
ñî ñõîæèìè ïðàâîâûìè è ôàêòè÷åñêèìè îñíîâàíèÿìè 
ìîãóò áûòü ðåøåíû ñóäüÿìè ñîâåðøåííî ïî-ðàçíîìó.

Ìû ðàçäåëÿåì òî÷êó çðåíèÿ àâòîðîâ, îáîñíîâû-
âàþùèõ íåîáõîäèìîñòü çàêîíîäàòåëüíîãî çàêðåïëå-
íèÿ ïðàâà íà îáæàëîâàíèå, à òàêæå ñòàòóñà ó÷àñò-
íèêà, èìåþùåãî òàêîå ïðàâî, ïîñêîëüêó ñ÷èòàåì, 
÷òî çàêðåïëåíèå â çàêîíå óñëîâèÿ î òîì, ÷òî òîëüêî 
çàèíòåðåñîâàííûå ëèöà ìîãóò îáæàëîâàòü äåéñòâèÿ 
(áåçäåéñòâèå) çàêàç÷èêà, ïîìîæåò ìèíèìèçèðîâàòü 
êîëè÷åñòâî íåîáîñíîâàííûõ æàëîá îò ëèö, çëîóïî-
òðåáëÿþùèõ ñâîèìè ïðàâàìè. 

Òàê, â ÷àñòíîñòè, Ä. Þ. Áîðèñîâ ïðåäëàãàåò çà-
êðåïëÿòü òàêîé ñòàòóñ «çà ëþáûì þðèäè÷åñêèì èëè 
ôèçè÷åñêèì ëèöîì, ïðàâà è çàêîííûå èíòåðåñû êî-
òîðîãî íàðóøåíû äåéñòâèÿìè (áåçäåéñòâèåì) çàêàç-
÷èêà, óïîëíîìî÷åííîãî îðãàíà, ñïåöèàëèçèðîâàí-
íîé îðãàíèçàöèè, îïåðàòîðà ýëåêòðîííîé ïëîùàäêè 
äî âñêðûòèÿ êîíâåðòîâ ñ çàÿâêàìè íà ó÷àñòèå â îò-
êðûòîì êîíêóðñå, äî ðàññìîòðåíèÿ è îöåíêè çàÿâîê  
íà ó÷àñòèå â çàïðîñå öåí» [12, ñ. 9].

Íà íàø âçãëÿä, íàèáîëåå ïîëíî ïîíÿòèå «çàèíòå-
ðåñîâàííîå ëèöî» áóäåò îòðàæàòü ñëåäóþùåå îïðå-
äåëåíèå: «çàèíòåðåñîâàííîå ëèöî – ýòî ôèçè÷åñêîå 
èëè þðèäè÷åñêîå ëèöî, â òîì ÷èñëå ëèöî, çàðåãè-
ñòðèðîâàííîå â êà÷åñòâå èíäèâèäóàëüíîãî ïðåä-
ïðèíèìàòåëÿ, êîòîðîå èìååò þðèäè÷åñêèé èíòåðåñ 
â çàêëþ÷åíèè êîíòðàêòà (äîãîâîðà) ïî ðåçóëüòàòàì 
ó÷àñòèÿ â ãîñóäàðñòâåííûõ (ìóíèöèïàëüíûõ) çà-
êóïêàõ è âûðàçèâøåå ýòîò èíòåðåñ ïóòåì ñîâåðøå-
íèÿ  îïðåäåëåííûõ þðèäè÷åñêè çíà÷èìûõ äåéñòâèé 

Øìåëåâà Ì. Â.   Ðàñøèðåíèå âîçìîæíîñòåé ó÷àñòèÿ ïðåäïðèíèìàòåëåé â ãîñóäàðñòâåííûõ çàêóïêàõ
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(íàïðèìåð, ïîäàâ çàÿâêó íà ó÷àñòèå â çàêóïêå, çà-
ïðîñèâ  äîêóìåíòàöèþ èëè åå ðàçúÿñíåíèÿ).  

Íà îñíîâå àíàëèçà ðîññèéñêîãî çàêîíîäàòåëüñòâà è 
ñëîæèâøåéñÿ ñóäåáíîé ïðàêòèêè [13] ìîæíî ãîâîðèòü 
î òîì, ÷òî îáåñïå÷åíèå âîññòàíîâëåíèÿ íàðóøåííûõ 
ïðàâ äîñòèãàåòñÿ ïðè ïîìîùè ðàçëè÷íûõ ñïîñîáîâ, 
â ÷àñòíîñòè, ïóòåì:

1) âûäà÷è ïðåäïèñàíèÿ îá óñòðàíåíèè íàðóøåíèÿ 
äåéñòâóþùåãî çàêîíîäàòåëüñòâà ÐÔ, à â ñëó÷àå íå-
èñïîëíåíèÿ âûäàííîãî ïðåäïèñàíèÿ – ïîíóæäåíèÿ 
ê ñîâåðøåíèþ óêàçàííûõ â ïðåäïèñàíèè äåéñòâèé. 
Äàííûå âûâîäû ïîäòâåðæäàþòñÿ è ñëîæèâøåéñÿ ñó-
äåáíîé ïðàêòèêîé. Òàê, ïî äåëó ¹ À53-12633/2010 
Ôåäåðàëüíûé àðáèòðàæíûé ñóä Ñåâåðî-Êàâêàçñêîãî 
îêðóãà îòìåòèë, ÷òî, ññûëàÿñü íà ïîëîæåíèÿ çàêîíà, 
ôåäåðàëüíûé îðãàí èñïîëíèòåëüíîé âëàñòè, èìåþ-
ùèé ïîëíîìî÷èÿ íà îñóùåñòâëåíèå êîíòðîëÿ è íàä-
çîðà â ñôåðå ïðîâåäåíèÿ ãîñóäàðñòâåííûõ çàêóïîê, 
âïðàâå âûäàòü îáÿçàòåëüíîå äëÿ âûïîëíåíèÿ ïðåä-
ïèñàíèå îá óñòðàíåíèè âûÿâëåííûõ â ðåçóëüòàòå ïðî-
âåðêè íàðóøåíèé çàêîíà, â òîì ÷èñëå ïðåäïèñàíèå îá 
àííóëèðîâàíèè òîðãîâ [14];

2) ïîëíîé èëè ÷àñòè÷íîé îòìåíû íåçàêîííûõ äåé-
ñòâèé èëè ðåøåíèé çàêàç÷èêà, óïîëíîìî÷åííîãî îðãàíà;

3) ïðèçíàíèÿ ïðîâåäåííîé çàêóïêè íåäåéñòâèòåëüíîé.
Ïðè ýòîì çàêóïêà ìîæåò áûòü ïðèçíàíà íåäåéñòâè-

òåëüíîé òîëüêî â ñëó÷àå ñóùåñòâåííîãî íàðóøåíèÿ çà-
êóïî÷íîé ïðîöåäóðû è íàëè÷èÿ ïðè÷èííî-ñëåäñòâåí-
íîé ñâÿçè ìåæäó òàêèì íàðóøåíèåì è óùåìëåíèåì 
ïðàâ è îõðàíÿåìûõ çàêîíîì èíòåðåñîâ ëèöà, îáðàòèâ-
øåãîñÿ ñ èñêîì â ñóä.

Òàêèå âûâîäû ïîäòâåðæäàþòñÿ è ñëîæèâøåéñÿ 
ñóäåáíîé ïðàêòèêîé. Òàê, ïî äåëó ¹ À58-4284/2010 
(Ïîñòàíîâëåíèå Ôåäåðàëüíîãî àðáèòðàæíîãî  ñóäà 
Âîñòî÷íî-Ñèáèðñêîãî îêðóãà îò 27 àïðåëÿ 2011 ã.) 
[15]  ñóä ïðèøåë ê âûâîäó îá îòñóòñòâèè îñíîâàíèé 
äëÿ óäîâëåòâîðåíèÿ èñêà îðãàíèçàöèè î ïðèçíàíèè 
àóêöèîíà íåäåéñòâèòåëüíûì, ïîñ÷èòàâ äîïóùåííûå 
íàðóøåíèÿ ïðîöåäóðû ïðîâåäåíèÿ àóêöèîíà íåñóùå-
ñòâåííûìè, ïîñêîëüêó íåñâîåâðåìåííîå íàïðàâëå-

íèå çàêàç÷èêîì óâåäîìëåíèÿ î äîïóñêå ê ó÷àñòèþ â 
àóêöèîíå íå ïîìåøàëî îðãàíèçàöèè ñòàòü åãî ó÷àñò-
íèêîì è ïîáåäèòåëåì çàêóïêè, à äåéñòâèÿ çàêàç÷èêà 
ïî íåñâîåâðåìåííîìó íàïðàâëåíèþ êîíòðàêòà ïîáå-
äèòåëþ àóêöèîíà íå ïîâëèÿëè íà ðåçóëüòàò àóêöèîíà 
è íå ìîãëè ïîâëèÿòü íà ïîðÿäîê åãî ïðîâåäåíèÿ;

4) âíåñåíèÿ äàííûõ îá ó÷àñòíèêå çàêóïî÷íîé ïðî-
öåäóðû â ðååñòð íåäîáðîñîâåñòíûõ ïîñòàâùèêîâ. Ïî-
ðÿäîê âíåñåíèÿ ñâåäåíèé â ðååñòð íåäîáðîñîâåñòíûõ 
ïîñòàâùèêîâ îïðåäåëÿåòñÿ â ñîîòâåòñòâèè ñî ñò. 104 
Çàêîíà ¹ 44-ÔÇ è ñò. 5 Çàêîíà ¹ 223-ÔÇ;

5) ïðèâëå÷åíèÿ âèíîâíûõ ëèö ê îòâåòñòâåííîñòè. 
Òàê, ñîãëàñíî ñò. 107 Çàêîíà ¹ 44-ÔÇ, âèíîâíûå ëèöà 
â ñëó÷àå íàðóøåíèÿ çàêîíîäàòåëüñòâà, ðåãóëèðóþùå-
ãî ïîðÿäîê ïðîâåäåíèÿ ãîñóäàðñòâåííûõ çàêóïîê, 
áóäóò íåñòè óãîëîâíóþ, àäìèíèñòðàòèâíóþ, ãðàæäàí-
ñêî-ïðàâîâóþ è äèñöèïëèíàðíóþ îòâåòñòâåííîñòü;

6) ïîíóæäåíèÿ ê çàêëþ÷åíèþ êîíòðàêòà (èëè äîãî-
âîðà) ïîáåäèòåëÿ çàêóïêè (âòîðîãî ó÷àñòíèêà â ñëó÷àå 
óêëîíåíèÿ ïîáåäèòåëÿ) èëè çàêàç÷èêà. Â ñîîòâåòñòâèè 
ñ ï. 5 ñò. 528 Ãðàæäàíñêîãî êîäåêñà ÐÔ, åñëè ñòîðîíà 
ïî êîíòðàêòó, äëÿ êîòîðîé åãî çàêëþ÷åíèå ÿâëÿåòñÿ 
îáÿçàòåëüíûì óñëîâèåì ïî çàêîíó, óêëîíÿåòñÿ îò çà-
êëþ÷åíèÿ êîíòðàêòà, äðóãàÿ ñòîðîíà ïî êîíòðàêòó 
âïðàâå îáðàòèòüñÿ â ñóä ñ èñêîâûì çàÿâëåíèåì î ïî-
íóæäåíèè ýòîé ñòîðîíû çàêëþ÷èòü êîíòðàêò;

7) íåâîçâðàùåíèÿ çàêàç÷èêîì äåíåæíûõ ñðåäñòâ 
ó÷àñòíèêó çàêóïîê, âíåñåííûõ èì â êà÷åñòâå îáåñïå-
÷åíèÿ çàÿâêè íà ó÷àñòèå â çàêóïî÷íîé ïðîöåäóðå, 
â ñëó÷àå óêëîíåíèÿ ó÷àñòíèêà çàêóïîê îò çàêëþ-
÷åíèÿ êîíòðàêòà. Èç ñèñòåìíîãî àíàëèçà Çàêîíà 
¹ 44-ÔÇ ìîæíî ñäåëàòü âûâîä, ÷òî îáåñïå÷åíèå çà-
ÿâêè ñëóæèò ãàðàíòèåé òîãî, ÷òî çàêàç÷èê ïîëó÷èò 
äåíåæíîå âîçìåùåíèå â ñëó÷àå óêëîíåíèÿ ó÷àñòíè-
êà çàêóïîê îò çàêëþ÷åíèÿ êîíòðàêòà.

Ïîäòâåðæäàÿ âûøåèçëîæåííîå, ïðåäñòàâèì äî-
ñòóïíûé äëÿ èññëåäîâàíèÿ ìàòåðèàë î êîëè÷åñòâå 
çàêóïîê, ïî êîòîðûì áûëè ïðåñå÷åíû íàðóøåíèÿ è 
âîññòàíîâëåíû íàðóøåííûå ïðàâà â 2017 ã., ïî  ñëå-
äóþùèì ïîêàçàòåëÿì [16] (ñì. òàáëèöó).

Òàáëèöà
Ðåçóëüòàòû ðàññìîòðåíèÿ æàëîá ñ 1 ÿíâàðÿ 2017 ã. ïî 12 ñåíòÿáðÿ 2017 ã. äëÿ âñåõ ñóáúåêòîâ ÐÔ 

Íàèìåíîâàíèå Ïîêàçàòåëü, 
øò.

  Êîëè÷åñòâî æàëîá (îáðàùåíèé) â ÔÀÑ 41 545

  Êîëè÷åñòâî æàëîá (îáðàùåíèé), ïðèçíàííûõ îáîñíîâàííûìè 12 711

  Êîëè÷åñòâî æàëîá (îáðàùåíèé), ïðèçíàííûõ îáîñíîâàííûìè (÷àñòè÷íî) 7 070

  Êîëè÷åñòâî æàëîá (îáðàùåíèé), ïðèçíàííûõ íåîáîñíîâàííûìè 21 764

Îáùåå êîëè÷åñòâî âíåïëàíîâûõ ïðîâåðîê 7 050

Êîëè÷åñòâî âíåïëàíîâûõ ïðîâåðîê ñ âûäàííûì 
ïðåäïèñàíèåì

66
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Çàêëþ÷åíèå
Ïîäâîäÿ èòîã íàøèì ðàññóæäåíèÿì, îòìåòèì, ÷òî 

äîñòèæåíèå öåëè ðàñøèðåíèÿ âîçìîæíîñòåé ó÷àñòèÿ 
þðèäè÷åñêèõ è ôèçè÷åñêèõ ëèö â ãîñóäàðñòâåííîé çà-
êóïêå òîâàðîâ, ðàáîò, óñëóã èìååò áîëüøîå ïðàêòè÷å-
ñêîå çíà÷åíèå, ïîñêîëüêó îò åå îñóùåñòâëåíèÿ çàâèñèò 
ðåàëèçàöèÿ äðóãèõ öåëåé ñèñòåìû ãîñóäàðñòâåííûõ çà-
êóïîê, â ÷àñòíîñòè, òàêèõ êàê ýôôåêòèâíîñòü çàêóïîê 
è ðàçâèòèå äîáðîñîâåñòíîé êîíêóðåíöèè. Êàê ïîêàçàëî 
ïðîâåäåííîå íàìè èññëåäîâàíèå, óêàçàííàÿ öåëü ðåà-
ëèçóåòñÿ ïîñðåäñòâîì ñëåäóþùèõ ïðàâîâûõ ìåõàíèç-
ìîâ: 1) çàêðåïëåíèÿ ïðàêòè÷åñêè íå îãðàíè÷åííîãî 
êðóãà ñóáúåêòîâ, êîòîðûå ìîãóò âûñòóïàòü ó÷àñòíèêàìè 
çàêóïêè; 2) çàïðåòà íà ïðåäúÿâëåíèå íåîáîñíîâàííûõ 
òðåáîâàíèé ê çàêóïàåìûì òîâàðàì, ðàáîòàì, óñëóãàì è 
ê ó÷àñòíèêàì çàêóïêè; 3) îáåñïå÷åíèÿ ïðåäñêàçóåìîñòè 
è îòíîñèòåëüíîé ïðîçðà÷íîñòè çàêóïî÷íîãî ïðîöåñ-
ñà, âêëþ÷àÿ ïðîöåäóðó îñóùåñòâëåíèÿ îöåíêè è ñîïî-
ñòàâëåíèÿ çàÿâîê íà ó÷àñòèå â çàêóïêå è èñïîëíåíèÿ 
êîíòðàêòà; 4) îáåñïå÷åíèÿ ðàâíîïðàâèÿ ó÷àñòíèêîâ 
çàêóïîê; 5) îãðàíè÷åíèÿ âîçìîæíîñòè äëÿ çàêàç÷èêà 
ïðèíèìàòü âîëþíòàðèñòñêèå ðåøåíèÿ, êîòîðûå ìîãóò 
ïðèâåñòè ê çëîóïîòðåáëåíèÿì â ïîëüçó êîíêðåòíîãî 
ó÷àñòíèêà çàêóïêè; 6) ïîääåðæêè äîâåðèÿ çàèíòåðå-
ñîâàííûõ ôèçè÷åñêèõ è þðèäè÷åñêèõ ëèö ê ïðîöåññó 
çàêóïîê è, òàêèì îáðàçîì, ïîîùðåíèÿ ëó÷øèõ ïîñòàâ-
ùèêîâ (èñïîëíèòåëåé, ïîäðÿä÷èêîâ) ê ó÷àñòèþ â çàêó-
ïî÷íûõ ïðîöåäóðàõ.

Îäíàêî, êàê ïîêàçûâàåò ñòàòèñòèêà, ðåàëèçàöèÿ 
èññëåäóåìîé öåëè ãîñóäàðñòâåííûõ çàêóïîê â íàñòî-
ÿùåå âðåìÿ íàõîäèòñÿ íà äîñòàòî÷íî íèçêîì óðîâíå. 
Òàê, èç âñåãî îáúåìà ïîäàííûõ íà ðàññìîòðåíèå â ÔÀÑ 
æàëîá òîëüêî 1/4 ÷àñòü ïðèçíàíû îáîñíîâàííûìè, 
÷òî, ñëåäóåò ïîëàãàòü, ìîæåò ñâèäåòåëüñòâîâàòü, âî-
ïåðâûõ, î íèçêîì óðîâíå ïðîôåññèîíàëèçìà çàêàç-
÷èêîâ; âî-âòîðûõ, î íåäîñòàòî÷íîé ïðåäñêàçóåìîñòè 
è ïðîçðà÷íîñòè çàêóïî÷íîãî ïðîöåññà; â-òðåòüèõ, îá 
îòñóòñòâèè  äîâåðèÿ çàèíòåðåñîâàííûõ ôèçè÷åñêèõ è 
þðèäè÷åñêèõ ëèö ê ïðîöåññó çàêóïîê.
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The article deals with the issues of equal opportunities for participation in public 
procurement. Many public procurement systems are based on the principle of equality of 
persons involved in procurement. Equality can serve not only as a means to achieve various 
objectives of the public procurement system, such as the development of fair competition, 
preventing corruption and other abuses and meeting the needs of legal entities (customers) in 
goods, works, services with the necessary price, quality and reliability, but also to be objectively 
present in the procurement process as an independent right. One of the main problems related 
to the principle of equal treatment is that this principle is often not sufficiently clearly defined 
by the legislator and it is not clear what role it should play in the procurement system – it will 
only be a means for other purposes or a separate purpose in the procurement law. The author 
believes that the expansion of opportunities for participation in procurement is the basic task 
of the Institute of public procurement, which should be taken into account in the procurement 
procedures, as well as in the formation of the content and structure of the Russian legislation. 
The article reveals the meaning of the specified goal. As a result of the study, the author comes 
to the conclusion that the procurement procedure, in which all interested persons have equal 
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best conditions for the supply of goods, performance of work and provision of services.
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Òðóä èìååò ìíîæåñòâî ðàçíîâèäíîñòåé. Â ÷àñòíî-
ñòè, ðàáîòà, îñóùåñòâëÿåìàÿ â öåëÿõ óäîâëåòâîðåíèÿ 
ëè÷íûõ ïîòðåáíîñòåé ÷åëîâåêà, íàïðèìåð ðàáîòà ïî 
äîìó, íà ïðèóñàäåáíîì ó÷àñòêå, íå ïîäëåæèò íåïîñðåä-
ñòâåííî ïðàâîâîé ðåãëàìåíòàöèè. Îäíàêî ïðè åå âû-
ïîëíåíèè íåîáõîäèìî ñîáëþäàòü ïóáëè÷íî-ïðàâîâûå 
(êîíñòèòóöèîííûå) è ñåìåéíî-ïðàâîâûå îáÿçàííîñòè, 
âûðàæàþùèåñÿ â âîçäåðæàíèè îò íàðóøåíèé ïðàâ 
ñîñåäåé, ÷ëåíîâ ñåìüè.  Ñîãëàñíî ñò.  8, 24 Ìåæäóíà-
ðîäíîãî ïàêòà îò 16 äåêàáðÿ 1966 ã. «Î ãðàæäàíñêèõ è 
ïîëèòè÷åñêèõ ïðàâàõ» (ïðèíÿò 16.12.1966 Ðåçîëþöèåé 
2200 (XXI) íà 1496-ì ïëåíàðíîì çàñåäàíèè Ãåíåðàëüíîé 
Àññàìáëåè ÎÎÍ, ðàòèôèöèðîâàí Óêàçîì Ïðåçèäèóìà 
Âåðõîâíîãî Ñîâåòà ÑÑÑÐ îò 18.09.1973 ¹ 4812-VIII), 
íèêòî íå èìååò ïðàâà ïðèíóæäàòü íåñîâåðøåííîëåòíå-
ãî ê ïðèíóäèòåëüíîìó èëè îáÿçàòåëüíîìó òðóäó, è êàæ-
äûé ðåáåíîê áåç âñÿêîé äèñêðèìèíàöèè èìååò ïðàâî íà 
çàùèòó ñî ñòîðîíû ñåìüè, îáùåñòâà è ãîñóäàðñòâà.

Ïðàâîâûìè ôîðìàìè, îïîñðåäóþùèìè âûïîë-
íåíèå ðàáîòû, ìîãóò áûòü êàê òðóäîâîé äîãîâîð, òàê 
è ãðàæäàíñêî-ïðàâîâûå äîãîâîðû (ïîäðÿäà è äð.) 
[1, ñ. 41–50]. 

Çàêëþ÷åíèå ñ íåñîâåðøåííîëåòíèìè ãðàæäàí-
ñêî-ïðàâîâûõ äîãîâîðîâ íà âûïîëíåíèå ðàáîò èëè 
îêàçàíèå óñëóã âîçìîæíî, âî-ïåðâûõ, ñ ñîãëàñèÿ 
ðîäèòåëåé (ñò. 26, 28 Ãðàæäàíñêîãî êîäåêñà  Ðîñ-
ñèéñêîé Ôåäåðàöèè), âî-âòîðûõ, âûïîëíåíèå ðàáîò 
èëè îêàçàíèå óñëóã íå äîëæíî îòâå÷àòü ïðèçíàêàì 
íàåìíîãî òðóäà, ðåãóëèðóåìîãî íîðìàìè òðóäîâîãî 
çàêîíîäàòåëüñòâà. Â ÷àñòíîñòè, íåñîâåðøåííîëåò-
íèé äîëæåí ñàìîñòîÿòåëüíî îðãàíèçîâàòü ñâîé òðóä 
(ñàì óïðàâëÿåò è êîíòðîëèðóåò), èñïîëüçóÿ ïðè ýòîì 
ñîáñòâåííîå èìóùåñòâî, ïðèíàäëåæàùåå íà ïðàâå 
ñîáñòâåííîñòè èëè èíîì ïðàâå. Êàê ïðàâèëî, â ñèëó 
âîçðàñòà, íåñîâåðøåííîëåòíåìó ñëîæíî âûïîëíÿòü 
ðàáîòó ñàìîñòîÿòåëüíî, ïîýòîìó öåëåñîîáðàçíî â 
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Ãîñóäàðñòâî çàèíòåðåñîâàíî â æåñòêîé ðåãëàìåíòàöèè ïðèâëå÷åíèÿ äåòåé ê òðóäó, 
îñîáåííî â ðàííåì âîçðàñòå. Â ñòàòüå äåëàåòñÿ âûâîä î òîì, ÷òî ê ïðîöåäóðå òðóäî-
óñòðîéñòâà íåñîâåðøåííîëåòíèõ ïðåäúÿâëÿþòñÿ áîëåå æåñòêèå òðåáîâàíèÿ ïî ñðàâ-
íåíèþ ñ òðóäîóñòðîéñòâîì ñîâåðøåííîëåòíèõ. Ìåæäèñöèïëèíàðíûé õàðàêòåð íà-
ñòîÿùåé ñòàòüè îáóñëîâëåí ðàññìîòðåíèåì â íåé îñîáåííîñòåé îðãàíèçàöèè òðóäà 
íåñîâåðøåííîëåòíèõ êàê ïóòåì çàêëþ÷åíèÿ ãðàæäàíñêî-ïðàâîâîãî äîãîâîðà, òàê è 
òðóäîâîãî, ó÷åíè÷åñêîãî äîãîâîðà, èñïîëüçîâàíèÿ òðóäà ïðè ïðîõîæäåíèè ïðàêòèêè, 
äåæóðñòâà. Óñòàíîâëåíî, ÷òî, êàê ïðàâèëî, â ñèëó âîçðàñòà íåñîâåðøåííîëåòíèé âû-
ïîëíÿåò ðàáîòó ïîä êîíòðîëåì è óïðàâëåíèåì çàêàç÷èêà, èñïîëüçóåò åãî èìóùåñòâî, 
à ïîòîìó îòíîøåíèÿ ïî âûïîëíåíèþ ðàáîòû íåñîâåðøåííîëåòíèì ÿâëÿþòñÿ òðóäî-
âûìè, à íå ãðàæäàíñêî-ïðàâîâûìè. Íå ïðîòèâîðå÷èò èíòåðåñàì íåñîâåðøåííîëåò-
íåãî è çàêëþ÷åíèå ó÷åíè÷åñêîãî äîãîâîðà. Îäíàêî â óñëîâèÿõ ñîâðåìåííîãî ïðàâî-
âîãî ðåãóëèðîâàíèÿ ñäåëàòü îäíîçíà÷íûé âûâîä îòíîñèòåëüíî ïðàâîâîé ïðèðîäû 
ó÷åíè÷åñêîãî äîãîâîðà ñ íåñîâåðøåííîëåòíèì, èùóùèì ðàáîòó, íå ïðåäñòàâëÿåòñÿ 
âîçìîæíûì. Ñäåëàí âûâîä, ÷òî äëÿ çàêëþ÷åíèÿ ó÷åíè÷åñêîãî äîãîâîðà ñ íåñîâåð-
øåííîëåòíèì íå òðåáóåòñÿ ðàçðåøåíèÿ è ñîãëàñèÿ ðîäèòåëåé (îïåêóíîâ, ïîïå÷èòå-
ëåé) è ãîñóäàðñòâåííûõ (ìóíèöèïàëüíûõ) îðãàíîâ. Ïîäðîáíî ðàñêðûâàþòñÿ â ñòàòüå 
ñîöèàëüíî çíà÷èìûå âîïðîñû îõðàíû òðóäà íåñîâåðøåííîëåòíåãî, â òîì ÷èñëå îáÿ-
çàííîñòü ïðîâîäèòü èíñòðóêòàæè, ñòàæèðîâêó, îáó÷åíèå áåçîïàñíûì ìåòîäàì è ïðè-
åìàì âûïîëíåíèÿ ðàáîòû, ïðîâåðêó çíàíèé òðåáîâàíèé îõðàíû òðóäà.
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êàæäîì ñëó÷àå ó÷èòûâàòü èíäèâèäóàëüíûå îñîáåí-
íîñòè ðåáåíêà. Â ïðàâîïðèìåíèòåëüíîé ïðàêòèêå 
íåðåäêî âñòðå÷àþòñÿ ñèòóàöèè çàêëþ÷åíèÿ ãðàæ-
äàíñêî-ïðàâîâûõ äîãîâîðîâ ñ íåñîâåðøåííîëåòíè-
ìè, ïðèòîì ÷òî ðàáîòó íåñîâåðøåííîëåòíèé âû-
ïîëíÿåò ïîä êîíòðîëåì è óïðàâëåíèåì çàêàç÷èêà, 
èñïîëüçóåò åãî èìóùåñòâî. Òàêèå îòíîøåíèÿ ïî 
ñóòè ÿâëÿþòñÿ òðóäîâûìè è ìîãóò áûòü ïðèçíàíû 
òðóäîâûìè â àäìèíèñòðàòèâíîì è ñóäåáíîì ïîðÿä-
êå íà îñíîâàíèè íîðì ñò. 19.1. Òðóäîâîãî êîäåêñà ÐÔ 
¹ 197-ÔÇ îò 21.12.2001. 

Áîëüøèíñòâî ëüãîò è ãàðàíòèé äëÿ äåòåé â ñôå-
ðå òðóäà ñîñðåäîòî÷åíî èìåííî â Òðóäîâîì êîäåêñå 
ÐÔ. Ðîññèéñêîå ïðàâîâîå ðåãóëèðîâàíèå òðóäîâûõ 
è íåïîñðåäñòâåííî ñâÿçàííûõ ñ íèìè îòíîøåíèé 
ñ ó÷àñòèåì íåñîâåðøåííîëåòíèõ îñóùåñòâëÿåòñÿ â 
öåëÿõ ñîçäàíèÿ áëàãîïðèÿòíûõ è áåçîïàñíûõ óñëî-
âèé òðóäà è îáåñïå÷åíèÿ ðàâåíñòâà âîçìîæíîñòåé â 
îñóùåñòâëåíèè òðóäîâûõ ïðàâ è ñâîáîä óêàçàííû-
ìè ðàáîòíèêàìè; ðîññèéñêèì çàêîíîäàòåëüñòâîì 
óñòàíîâëåí ðÿä îãðàíè÷åíèé äëÿ ðàáîòîäàòåëåé ïðè 
ïðèåìå íåñîâåðøåííîëåòíèõ ãðàæäàí íà îïðåäå-
ëåííûå âèäû ðàáîò, êîòîðûå ìîãóò íàíåñòè âðåä èõ 
çäîðîâüþ. Ñîäåðæàíèå è ïðàâîâîå çíà÷åíèå äàííûõ 
îãðàíè÷åíèé äîñòàòî÷íî øèðîêî èçó÷åíî â þðèäè-
÷åñêîé ëèòåðàòóðå [2, ñ. 11–21]. Îäíîé èç ïåðâûõ 
ãàðàíòèé, ñâÿçàííûõ ñ ðåàëèçàöèåé ïðàâà íåñîâåð-
øåííîëåòíèõ íà òðóä, ÿâëÿåòñÿ ñîäåéñòâèå èì â òðó-
äîóñòðîéñòâå.

Ïðîöåäóðà òðóäîóñòðîéñòâà íåñîâåðøåííîëåò-
íèõ â âîçðàñòå äî 18 ëåò è âñå, ÷òî ñ ýòèì ñâÿçàíî, 
ïðåäóñìîòðåíû ñò. ñò. 63, 94, 242, 265–272 Òðóäîâîãî 
êîäåêñà ÐÔ. Ê òðóäîóñòðîéñòâó íåñîâåðøåííîëåò-
íèõ ïðåäúÿâëÿþòñÿ áîëåå æåñòêèå òðåáîâàíèÿ ïî 
ñðàâíåíèþ ñ òðóäîóñòðîéñòâîì ñîâåðøåííîëåòíèõ.

Â ñîîòâåòñòâèè ñ ï. 2 ñò. 5 Çàêîíà ÐÔ îò 19.04.1991 
¹ 1032-1 «Î çàíÿòîñòè íàñåëåíèÿ â Ðîññèéñêîé Ôå-
äåðàöèè» íåñîâåðøåííîëåòíèå â âîçðàñòå îò 14 äî 
18 ëåò îòíîñÿòñÿ ê êàòåãîðèè ëèö, îñîáî íóæäàþ-
ùèõñÿ â ñîöèàëüíîé çàùèòå è èñïûòûâàþùèõ òðóä-
íîñòè â ïîèñêå ðàáîòû. Äëÿ íèõ ãîñóäàðñòâî îáåñïå-
÷èâàåò äîïîëíèòåëüíûå ãàðàíòèè çàíÿòîñòè ïóòåì: 

– ðàçðàáîòêè è ðåàëèçàöèè öåëåâûõ ïðîãðàìì 
ñîäåéñòâèÿ çàíÿòîñòè;

– ñîçäàíèÿ äîïîëíèòåëüíûõ ðàáî÷èõ ìåñò;
– óñòàíîâëåíèÿ ìèíèìàëüíîé êâîòû äëÿ ïðèåìà 

íà ðàáîòó;
– îðãàíèçàöèè îáó÷åíèÿ ïî ñïåöèàëüíûì ïðî-

ãðàììàì è äð.
Â ñâÿçè ñ ïðèíÿòèåì Ôåäåðàëüíîãî ãîñóäàðñòâåí-

íîãî ñòàíäàðòà ãîñóäàðñòâåííîé óñëóãè ïî îðãàíèçà-
öèè âðåìåííîãî òðóäîóñòðîéñòâà íåñîâåðøåííîëåò-
íèõ, óòâåðæäåííîãî Ïðèêàçîì Ìèíòðóäà Ðîññèè îò 
12.02.2013 ¹ 58í, ïðîÿâëÿòü èíèöèàòèâó ïðè òðó-
äîóñòðîéñòâå èìåþò ïðàâî ñàìè íåñîâåðøåííîëåò-
íèå ãðàæäàíå. Ñîãëàñíî ï. 5 óêàçàííîãî ñòàíäàðòà, 
íåñîâåðøåííîëåòíèé ãðàæäàíèí âïðàâå ïîäàòü çà-
ÿâëåíèå î ïðåäîñòàâëåíèè ñîîòâåòñòâóþùåé ãîñó-
äàðñòâåííîé óñëóãè â îðãàíû çàíÿòîñòè íàñåëåíèÿ. 

Â ñâîþ î÷åðåäü, îðãàíû çàíÿòîñòè íàñåëåíèÿ äîëæ-
íû ïðîâåñòè âñå àäìèíèñòðàòèâíûå ïðîöåäóðû, 
ïðåäóñìîòðåííûå Ñòàíäàðòîì, ïîäîáðàòü ïîäõîäÿ-
ùåãî ðàáîòîäàòåëÿ äëÿ íåñîâåðøåííîëåòíåãî, ñî-
ãëàñîâàâ ñ íèì âñå óñëîâèÿ ïðèåìà íà ðàáîòó. Ïîñëå 
÷åãî íåñîâåðøåííîëåòíåìó ãðàæäàíèíó âûäàåòñÿ 
íàïðàâëåíèå íà ðàáîòó. Ïðè ýòîì îðãàíû çàíÿòî-
ñòè íàñåëåíèÿ îáÿçàíû ñîãëàñîâàòü ñ ðàáîòîäàòåëåì 
êîíêðåòíóþ êàíäèäàòóðó íåñîâåðøåííîëåòíåãî, 
÷òî ïîçâîëÿåò ðàáîòîäàòåëþ îöåíèòü âîçìîæíîñòè 
ëèöà, ïðèíèìàåìîãî íà ðàáîòó.

Âòîðàÿ ãàðàíòèÿ, ñâÿçàííàÿ ñ òðóäîì íåñîâåð-
øåííîëåòíèõ, ýòî ïîâûøåííûé êîíòðîëü ñî ñòîðî-
íû ãîñóäàðñòâà çà ïðèåìîì íà ðàáîòó íåñîâåðøåííî-
ëåòíèõ. Ñóòü ãàðàíòèè çàêëþ÷àåòñÿ â íåîáõîäèìîñòè 
ïîëó÷åíèÿ ïèñüìåííîãî ñîãëàñèÿ îäíîãî èç ðîäèòå-
ëåé (ïîïå÷èòåëÿ) è ðàçðåøåíèÿ îðãàíà îïåêè è ïîïå-
÷èòåëüñòâà ïðè ïðèåìå íà ðàáîòó íåñîâåðøåííîëåò-
íåãî â âîçðàñòå îò 14 äî 15 ëåò, ïèñüìåííîå ñîãëàñèå 
îäíîãî èç ðîäèòåëåé (îïåêóíà) è ðàçðåøåíèå îðãàíà 
îïåêè è ïîïå÷èòåëüñòâà – ïðè òðóäîóñòðîéñòâå ëèö 
äî 14 ëåò (ñò. 63 Òðóäîâîãî êîäåêñà ÐÔ). Ïðèåì íå-
ñîâåðøåííîëåòíåãî íà ðàáîòó áåç ïðåäâàðèòåëüíîãî 
ðàçðåøåíèÿ è (èëè) ñîãëàñèÿ óïîëíîìî÷åííûõ ëèö 
ÿâëÿåòñÿ íàðóøåíèåì òðóäîâîãî çàêîíîäàòåëüñòâà 
ÐÔ è âëå÷åò àäìèíèñòðàòèâíóþ îòâåòñòâåííîñòü.

Òðóäîâîå çàêîíîäàòåëüñòâî Ðîññèéñêîé Ôåäåðà-
öèè, ñ ó÷åòîì ìåæäóíàðîäíî-ïðàâîâûõ àêòîâ è íîðì 
ñò. 11 Ôåäåðàëüíîãî çàêîíà ¹ 124-ÔÇ îò 03.07.1998 
«Îá îñíîâíûõ ãàðàíòèÿõ ïðàâ ðåáåíêà â Ðîññèéñêîé 
Ôåäåðàöèè» óñòàíàâëèâàåò è èíûå ïðåèìóùåñòâà. 
Â ÷àñòíîñòè, ðåáåíêó äî 18 ëåò ãàðàíòèðîâàíû âîç-
íàãðàæäåíèå çà òðóä áåç êàêèõ-ëèáî îãðàíè÷åíèé, 
íåñìîòðÿ íà ñîêðàùåííîå ðàáî÷åå âðåìÿ, äîïîë-
íèòåëüíîå âðåìÿ îòäûõà, ïðåäâàðèòåëüíûé è åæå-
ãîäíûé ìåäèöèíñêèé îñìîòð, íîðìû ïî ïîäúåìó è 
ïåðåìåùåíèþ òÿæåñòåé è äðóãèå ëüãîòû. 

Ê èíûì ïðàâîâûì ôîðìàì, îïîñðåäóþùèì 
ïðàâî íåñîâåðøåííîëåòíèõ íà òðóä, ïðåäñòàâëÿ-
åòñÿ âîçìîæíûì îòíåñòè ó÷åíè÷åñêèé äîãîâîð. 
Â íàóêå òðóäîâîãî ïðàâà âûäåëÿþò äâà âèäà äàííîãî 
ñîãëàøåíèÿ: êàê äîïîëíåíèå ê òðóäîâîìó äîãîâîðó, 
ïðåäóñìàòðèâàþùåå îáÿçàííîñòü ðàáîòîäàòåëÿ îá-
ó÷èòü ðàáîòíèêà îïðåäåëåííîé ïðîôåññèè, è êàê 
ñàìîñòîÿòåëüíûé äîãîâîð äëÿ ëèöà, èùóùåãî ðàáîòó 
[3, ñ. 210–221; 4, ñ. 593–596]. Äàííàÿ êëàññèôèêàöèÿ 
èìååò ëåãàëüíîå çàêðåïëåíèå â íîðìå ñò.  198 Òðóäî-
âîãî êîäåêñà ÐÔ.

Åñëè ó÷åíè÷åñêèé äîãîâîð çàêëþ÷àåòñÿ êàê äî-
ïîëíåíèå ê òðóäîâîìó äîãîâîðó (äîãîâîð ïåðâîãî 
âèäà), òî äåéñòâóþò âñå ïåðå÷èñëåííûå âûøå ïðàâè-
ëà, óñòàíîâëåííûå Òðóäîâûì êîäåêñîì ÐÔ îòíîñè-
òåëüíî ðåãóëèðîâàíèÿ òðóäà íåñîâåðøåííîëåòíèõ.

Åñëè çàêëþ÷àåòñÿ ó÷åíè÷åñêèé äîãîâîð ñ ëèöîì, 
èùóùèì ðàáîòó (äîãîâîð âòîðîãî âèäà), òî îòíîñè-
òåëüíî ïðàâîâîãî ðåãóëèðîâàíèÿ ýòèõ îòíîøåíèé 
â þðèäè÷åñêîé ëèòåðàòóðå ñóùåñòâóåò íåñêîëüêî 
òî÷åê çðåíèÿ. Îäíè àâòîðû ïîëàãàþò, ÷òî òàêîé äî-
ãîâîð ÿâëÿåòñÿ ãðàæäàíñêî-ïðàâîâûì [5], äðóãèå 
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ðàññìàòðèâàþò åãî êàê ñàìîñòîÿòåëüíûé äîãîâîð – 
äîãîâîð îá îáó÷åíèè, ðåãóëèðóåìûé íîðìàìè îáðà-
çîâàòåëüíîãî çàêîíîäàòåëüñòâà [6, ñ. 51–58], òðåòüè 
îòíîñÿò åãî ê èíûì âèäàì äîãîâîðîâ, ðåãóëèðóåìûì 
íîðìàìè òðóäîâîãî ïðàâà [7]. Ïðåäñòàâëÿåòñÿ, ÷òî 
â óñëîâèÿõ ñîâðåìåííîãî ïðàâîâîãî ðåãóëèðîâàíèÿ 
ñäåëàòü îäíîçíà÷íûé âûâîä îòíîñèòåëüíî ïðàâîâî-
ãî ðåãóëèðîâàíèÿ ó÷åíè÷åñêîãî äîãîâîðà ñ íåñîâåð-
øåííîëåòíèì, èùóùèì ðàáîòó, íå ïðåäñòàâëÿåòñÿ 
âîçìîæíûì. Êàæäûé èç ïåðå÷èñëåííûõ ïîäõîäîâ 
èìååò àðãóìåíòèðîâàííûå âîçðàæåíèÿ [8, ñ. 44; 
9, ñ. 121 – 126; 10, ñ. 43; 11, ñ. 9–13]. 

Âìåñòå ñ òåì ïðåäñòàâëÿåòñÿ, ÷òî, âî-ïåðâûõ, 
ó÷åíè÷åñêèé äîãîâîð ñ íåñîâåðøåííîëåòíèì ìî-
æåò áûòü çàêëþ÷åí; âî-âòîðûõ, äåéñòâóþùèì çàêî-
íîäàòåëüñòâîì Ðîññèéñêîé Ôåäåðàöèè êàêèå-ëèáî 
îãðàíè÷åíèÿ â ñâÿçè ñ ýòèì íå óñòàíîâëåíû. Â ÷àñò-
íîñòè, Òðóäîâûì êîäåêñîì ÐÔ íå ïðåäóñìîòðåíû 
íîðìû, êàñàþùèåñÿ íåîáõîäèìîñòè ïîëó÷åíèÿ ñî-
ãëàñèÿ (ðàçðåøåíèÿ) ðîäèòåëåé (èëè îïåêóíîâ è 
ïîïå÷èòåëåé) è óïîëíîìî÷åííûõ ãîñóäàðñòâåííûõ 
(ìóíèöèïàëüíûõ) îðãàíîâ íà çàêëþ÷åíèå ó÷åíè÷å-
ñêîãî äîãîâîðà. Óñòàíîâëåííûå â íîðìàõ ñò. 63 Òðó-
äîâîãî êîäåêñà ÐÔ îãðàíè÷åíèÿ êàñàþòñÿ çàêëþ÷å-
íèÿ òðóäîâîãî äîãîâîðà ñ íåñîâåðøåííîëåòíèìè, 
à íå ó÷åíè÷åñêîãî.

Íîðìû Ãðàæäàíñêîãî êîäåêñà ÐÔ î äååñïîñîá-
íîñòè íåñîâåðøåííîëåòíåãî îãðàíè÷èâàþò åãî íà 
ñîâåðøåíèå ëèøü ãðàæäàíñêî-ïðàâîâûõ äåéñòâèé. 
Ó÷åíè÷åñêèé äîãîâîð íå ÿâëÿåòñÿ ñäåëêîé, íå ïî-
ðîæäàåò ãðàæäàíñêèå ïðàâà è îáÿçàííîñòè.  Ïðåä-
ìåòîì ó÷åíè÷åñêîãî äîãîâîðà ÿâëÿåòñÿ îáó÷åíèå, 
îñóùåñòâëÿåìîå áåçâîçìåçäíî äëÿ íåñîâåðøåííî-
ëåòíåãî (ñò. 199 Òðóäîâîãî êîäåêñà ÐÔ). Ïðè ýòîì 
ïðåäóñìîòðåíà îáÿçàííîñòü îáó÷àþùåé ñòîðîíû 
âûïëà÷èâàòü ñòèïåíäèþ ó÷åíèêó (ñò. 204 Òðóäîâîãî 
êîäåêñà ÐÔ). Äàííûå îòíîøåíèÿ, íà íàø âçãëÿä, íå 
ÿâëÿþòñÿ ýêâèâàëåíòíî-âîçìåçäíûìè, íå îñíîâàíû 
íà ìåòîäå þðèäè÷åñêîãî ðàâåíñòâà ñòîðîí, à ïîòîìó 
èõ íåëüçÿ ðàññìàòðèâàòü êàê ãðàæäàíñêî-ïðàâîâûå. 

Çàêëþ÷åíèå ó÷åíè÷åñêîãî äîãîâîðà, íà íàø 
âçãëÿä, íå ïðîòèâîðå÷èò èíòåðåñàì íåñîâåðøåííî-
ëåòíåãî [12; 13; 14, ñ. 56].  Îäíàêî ðàçóìíûå îãðà-
íè÷åíèÿ äîëæíû áûòü óðåãóëèðîâàíû çàêîíîì â 
÷àñòè âèäà ðàáîò, îáó÷åíèå êîòîðûì îñóùåñòâëÿåòñÿ 
ïîñðåäñòâîì ó÷åíè÷åñêîãî äîãîâîðà ñ ëèöîì, èùó-
ùèì ðàáîòó. Ê íèì îòíîñèòñÿ, íàïðèìåð, çàïðåò îá-
ó÷åíèÿ îïàñíûì, âðåäíûì ðàáîòàì, à òàêæå èíûì 
âèäàì ðàáîò, êîòîðûå ìîãóò íàíåñòè óùåðá çäîðî-
âüþ, áåçîïàñíîñòè èëè íðàâñòâåííîñòè ïîäðîñòêà, 
ò. å. àíàëîãè÷íî âèäàì ðàáîò, ê êîòîðûì çàïðåùåíî 
ïðèâëåêàòü íåñîâåðøåííîëåòíèõ ïî òðóäîâîìó äî-
ãîâîðó (ñò. 3 Êîíâåíöèè Ìåæäóíàðîäíîé Îðãàíèçà-
öèè Òðóäà ¹ 138 î ìèíèìàëüíîì âîçðàñòå äëÿ ïðè-
åìà íà ðàáîòó, ïðèíÿòîé â  Æåíåâå 26 èþíÿ 1973 ã.). 

Îòâå÷àåò èíòåðåñàì íåñîâåðøåííîëåòíåãî è îá-
ùàÿ äëÿ âñåõ âèäîâ ó÷åíè÷åñêîãî è òðóäîâîãî äî-
ãîâîðà îáÿçàííîñòü ðàáîòîäàòåëÿ ïî îõðàíå òðóäà 
(ñò. 205 Òðóäîâîãî êîäåêñà ÐÔ). 

Â ñîîòâåòñòâèè ñî ñò. 212 Òðóäîâîãî êîäåêñà ÐÔ 
ðàáîòîäàòåëü îáÿçàí îáåñïå÷èòü ïðîâåäåíèå èí-
ñòðóêòàæà ïî îõðàíå òðóäà. Ïîðÿäîê îðãàíèçàöèè 
âñåõ âèäîâ èíñòðóêòàæà è îôîðìëåíèå ðåçóëüòàòîâ 
åãî ïðîâåäåíèÿ óñòàíîâëåíû Ïîñòàíîâëåíèåì Ìèí-
òðóäà Ðîññèè, Ìèíîáðàçîâàíèÿ Ðîññèè îò 13.01.2003 
¹ 1/29 «Îá óòâåðæäåíèè Ïîðÿäêà îáó÷åíèÿ ïî îõ-
ðàíå òðóäà è ïðîâåðêè çíàíèé òðåáîâàíèé îõðàíû 
òðóäà ðàáîòíèêîâ îðãàíèçàöèé». Êðîìå òîãî, ñ 1 ÿí-
âàðÿ 2017 ãîäà íà îñíîâàíèè Ïðèêàçà Ðîññòàíäàðòà 
îò 09.06.2016 ¹ 600-ñò äëÿ äîáðîâîëüíîãî ïðèìå-
íåíèÿ ïîäëåæèò ÃÎÑÒ 12.0.004-2015 «Ìåæãîñóäàð-
ñòâåííûé ñòàíäàðò. Ñèñòåìà ñòàíäàðòîâ áåçîïàñ-
íîñòè òðóäà. Îðãàíèçàöèÿ îáó÷åíèÿ áåçîïàñíîñòè 
òðóäà. Îáùèå ïîëîæåíèÿ» âìåñòå ñ «Ïðîãðàììàìè 
îáó÷åíèÿ áåçîïàñíîñòè òðóäà».

Ïðîâåäåíèå èíñòðóêòàæåé ïî îõðàíå òðóäà âêëþ-
÷àåò â ñåáÿ îçíàêîìëåíèå ðàáîòíèêîâ ñ èìåþùè-
ìèñÿ îïàñíûìè èëè âðåäíûìè ïðîèçâîäñòâåííûìè 
ôàêòîðàìè, èçó÷åíèå òðåáîâàíèé îõðàíû òðóäà, ñî-
äåðæàùèõñÿ â ëîêàëüíûõ íîðìàòèâíûõ àêòàõ îðãà-
íèçàöèè, â òîì ÷èñëå â èíñòðóêöèÿõ ïî îõðàíå òðó-
äà, òåõíè÷åñêîé, äîêóìåíòàöèè.

Òàê, ââîäíûé èíñòðóêòàæ ïðîâîäèò ñïåöèàëèñò 
ïî îõðàíå òðóäà (èëè ðàáîòíèê, ïðîøåäøèé îáó÷å-
íèå â àêêðåäèòîâàííûõ îáó÷àþùèõ îðãàíèçàöèÿõ) 
äëÿ êàæäîãî ðàáîòíèêà, äëÿ ó÷àùèõñÿ îáðàçîâàòåëü-
íûõ ó÷ðåæäåíèé, ïðîõîäÿùèõ â îðãàíèçàöèè ïðîèç-
âîäñòâåííóþ ïðàêòèêó. 

Ââîäíûé èíñòðóêòàæ ïî îõðàíå òðóäà ïðîâîäèò-
ñÿ ïî ïðîãðàììå, ðàçðàáîòàííîé è óòâåðæäåííîé â 
óñòàíîâëåííîì ïîðÿäêå ðàáîòîäàòåëåì (èëè óïîë-
íîìî÷åííûì èì ëèöîì) ñ ó÷åòîì ñïåöèôèêè ïðî-
èçâîäñòâåííîé äåÿòåëüíîñòè ïðåäïðèÿòèÿ – îðãà-
íèçàòîðà îáó÷åíèÿ. Â ïðèëîæåíèè Á «Ïðîãðàììà 
5.1» ê ÃÎÑÒ 12.0.004-2015 «Ìåæãîñóäàðñòâåííûé 
ñòàíäàðò. Ñèñòåìà ñòàíäàðòîâ áåçîïàñíîñòè òðóäà. 
Îðãàíèçàöèÿ îáó÷åíèÿ áåçîïàñíîñòè òðóäà. Îáùèå 
ïîëîæåíèÿ» ïðèâåäåíà ðåêîìåíäóåìàÿ Ïðîãðàììà 
îáó÷åíèÿ áåçîïàñíîñòè òðóäà.

Ïåðâè÷íûé èíñòðóêòàæ íà ðàáî÷åì ìåñòå ïðîâîäèò 
íåïîñðåäñòâåííûé ðóêîâîäèòåëü (íà÷àëüíèê îòäåëà, 
ìàñòåð, ïðîðàá, ïðåïîäàâàòåëü è òàê äàëåå), ïðîøåä-
øèé îáó÷åíèå è ïðîâåðêó çíàíèé òðåáîâàíèé îõðàíû 
òðóäà  â ñïåöèàëèçèðîâàííûõ îðãàíèçàöèÿõ, àêêðåäè-
òîâàííûõ â ñîîòâåòñòâèè ñ Ïðèêàçîì Ìèíçäðàâñîö-
ðàçâèòèÿ Ðîññèè îò 01.04.2010 ¹ 205í. Ïåðâè÷íûé 
èíñòðóêòàæ ïðîâîäèòñÿ äî íà÷àëà ñàìîñòîÿòåëüíîé 
ðàáîòû, ïðåæäå âñåãî, ñî âñåìè âíîâü ïðèíÿòûìè íà 
ðàáîòó ëèöàìè, ñ ó÷àùèìèñÿ îáðàçîâàòåëüíûõ ó÷ðåæ-
äåíèé, ïðîõîäÿùèìè ïðîèçâîäñòâåííóþ ïðàêòèêó 
(ïðàêòè÷åñêèå çàíÿòèÿ). Ïðèìåðíàÿ ïðîãðàììà ïåð-
âè÷íîãî èíñòðóêòàæà ïî îõðàíå òðóäà íà ðàáî÷åì ìå-
ñòå ïðèâåäåíà â ïðèëîæåíèè Á, ïðîãðàììà Á.2 ê ÃÎÑÒ 
12.0.004-2015 «Ìåæãîñóäàðñòâåííûé ñòàíäàðò. Ñèñòå-
ìà ñòàíäàðòîâ áåçîïàñíîñòè òðóäà. Îðãàíèçàöèÿ îáó-
÷åíèÿ áåçîïàñíîñòè òðóäà. Îáùèå ïîëîæåíèÿ».

Îêîí÷àíèå ïåðâè÷íîãî èíñòðóêòàæà ôèêñè-
ðóåòñÿ â æóðíàëå ðåãèñòðàöèè èíñòðóêòàæà ïóòåì 

Áðîííèêîâà Ì. Í.   Ïðàâîâûå ôîðìû òðóäà íåñîâåðøåííîëåòíèõ
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âíåñåíèÿ çàïèñè î äàòå åãî ïðîâåäåíèÿ, ïîäïèñè 
èíñòðóêòèðóåìîãî è èíñòðóêòèðóþùåãî. Ôîðìà 
æóðíàëà ðåãèñòðàöèè èíñòðóêòàæà íà ðàáî÷åì ìå-
ñòå ïðèâåäåíà â Ïðèëîæåíèè À ê ÃÎÑÒ 12.0.004-
2015. Êðîìå òîãî, çàïèñü î ïðîâåäåíèè ïåðâè÷íîãî 
èíñòðóêòàæà ïðîèçâîäèòñÿ â ëè÷íîé êàðòî÷êå ïðî-
õîæäåíèÿ îáó÷åíèÿ, åñëè îíà ïðèìåíÿåòñÿ (Ïðèëî-
æåíèå À ê ÃÎÑÒ 12.0.004-2015 (ôîðìà À.2), ï. 6.11 
ÃÎÑÒ 12.0.004-2015).

Ïîâòîðíûé èíñòðóêòàæ ïðîâîäèò íåïîñðåäñòâåí-
íûé ðóêîâîäèòåëü (íà÷àëüíèê îòäåëà, ìàñòåð, ïðîðàá, 
ïðåïîäàâàòåëü è òàê äàëåå), ïðîøåäøèé îáó÷åíèå è 
ïðîâåðêó çíàíèé òðåáîâàíèé îõðàíû òðóäà â ñïåöè-
àëèçèðîâàííûõ îðãàíèçàöèÿõ, àêêðåäèòîâàííûõ â ñî-
îòâåòñòâèè ñ Ïðèêàçîì Ìèíçäðàâñîöðàçâèòèÿ Ðîññèè 
îò 01.04.2010 ¹ 205í. Ïîâòîðíûé èíñòðóêòàæ ðàáîò-
íèêà äîëæåí ïðîâîäèòüñÿ íå ðåæå îäíîãî ðàçà â øåñòü 
ìåñÿöåâ. Â îðãàíèçàöèè äîëæíû áûòü ðàçðàáîòàíû 
ïðîãðàììû ïðîâåäåíèÿ ïåðâè÷íîãî èíñòðóêòàæà íà 
ðàáî÷åì ìåñòå. Ïî îêîí÷àíèè ïîâòîðíîãî èíñòðóê-
òàæà â æóðíàëå ðåãèñòðàöèè èíñòðóêòàæà äîëæíà äå-
ëàòüñÿ çàïèñü î äàòå ïðîâåäåíèÿ ïîâòîðíîãî èíñòðóê-
òàæà ñ îáÿçàòåëüíûìè ïîäïèñÿìè èíñòðóêòèðóåìîãî è 
èíñòðóêòèðóþùåãî. Ôîðìà æóðíàëà ðåãèñòðàöèè èí-
ñòðóêòàæà íà ðàáî÷åì ìåñòå ïðèâåäåíà â Ïðèëîæåíèè 
À ê ÃÎÑÒ 12.0.004-2015 (ôîðìà À.5). Êðîìå òîãî, çà-
ïèñü î ïðîâåäåíèè ïîâòîðíîãî èíñòðóêòàæà ïðîèçâî-
äèòñÿ â ëè÷íîé êàðòî÷êå ïðîõîæäåíèÿ îáó÷åíèÿ, åñëè 
îíà ïðèìåíÿåòñÿ (Ïðèëîæåíèå À ê ÃÎÑÒ 12.0.004-
2015 (ôîðìà À.2), ï. 6.11 ÃÎÑÒ 12.0.004-2015).

Âíåïëàíîâûé èíñòðóêòàæ ïðîâîäèò íåïîñðåä-
ñòâåííûé ðóêîâîäèòåëü (íà÷àëüíèê îòäåëà, ìàñòåð, 
ïðîðàá, ïðåïîäàâàòåëü è òàê äàëåå), ïðîøåäøèé 
îáó÷åíèå è ïðîâåðêó çíàíèé òðåáîâàíèé îõðàíû 
òðóäà â ñïåöèàëèçèðîâàííûõ îðãàíèçàöèÿõ, àêêðå-
äèòîâàííûõ â ñîîòâåòñòâèè ñ Ïðèêàçîì Ìèíçäðàâ-
ñîöðàçâèòèÿ Ðîññèè îò 01.04.2010 ¹ 205í. Îñíî-
âàíèÿ äëÿ ïðîâåäåíèÿ âíåïëàíîâîãî èíñòðóêòàæà 
â èñ÷åðïûâàþùåì âèäå îïðåäåëåíû çàêîíîäàòåëü-
ñòâîì ïî îõðàíå òðóäà. Ê íèì îòíîñÿòñÿ, íàïðè-
ìåð, ââåäåíèå â äåéñòâèå íîâûõ èëè èçìåíåíèå 
çàêîíîäàòåëüíûõ è èíûõ íîðìàòèâíûõ ïðàâîâûõ 
àêòîâ, ñîäåðæàùèõ òðåáîâàíèÿ îõðàíû òðóäà, à òàê-
æå èíñòðóêöèé ïî îõðàíå òðóäà, èçìåíåíèå òåõíî-
ëîãè÷åñêèõ ïðîöåññîâ, çàìåíà èëè ìîäåðíèçàöèÿ 
îáîðóäîâàíèÿ, ïðèñïîñîáëåíèé, èíñòðóìåíòà è 
äðóãèõ ôàêòîðîâ, âëèÿþùèõ íà áåçîïàñíîñòü òðóäà. 
Âíåïëàíîâûé èíñòðóêòàæ ïðîâîäÿò ïî ëîêàëüíûì 
íîðìàòèâíûì àêòàì, â òîì ÷èñëå ïî ïðîãðàììàì, 
ðàçðàáîòàííûì è óòâåðæäåííûì îðãàíèçàòîðîì 
îáó÷åíèÿ ëèáî ïî íîâûì èíñòðóêöèÿì ïî îõðàíå 
òðóäà è (èëè) áåçîïàñíîìó âûïîëíåíèþ ðàáîò íà 
äàííîì ðàáî÷åì ìåñòå.

Ïî îêîí÷àíèè âíåïëàíîâîãî èíñòðóêòàæà â æóð-
íàë ðåãèñòðàöèè èíñòðóêòàæà âíîñÿòñÿ äàòà åãî ïðî-
âåäåíèÿ; çàïèñü î åãî ïðîâåäåíèè ñ îáÿçàòåëüíûìè 
ïîäïèñÿìè èíñòðóêòèðóåìîãî è èíñòðóêòèðóþùåãî.

Ôîðìà æóðíàëà ðåãèñòðàöèè èíñòðóêòàæà ïðèâåäå-
íà â Ïðèëîæåíèè À ê ÃÎÑÒ 12.0.004-2015 (ôîðìà À.5).

Êðîìå òîãî, çàïèñü î ïðîâåäåíèè âíåïëàíîâîãî 
èíñòðóêòàæà ïðîèçâîäèòñÿ â ëè÷íîé êàðòî÷êå ïðî-
õîæäåíèÿ îáó÷åíèÿ, åñëè îíà ïðèìåíÿåòñÿ (Ïðèëîæå-
íèå À ê ÃÎÑÒ 12.0.004-2015 (ôîðìà À.2), ï. 6.11 ÃÎÑÒ 
12.0.004-2015).

Öåëåâîé èíñòðóêòàæ ïðîâîäèò íåïîñðåäñòâåí-
íûé ðóêîâîäèòåëü (íà÷àëüíèê îòäåëà, ìàñòåð, ïðî-
ðàá, ïðåïîäàâàòåëü è òàê äàëåå), ïðîøåäøèé îáó÷å-
íèå è ïðîâåðêó çíàíèé òðåáîâàíèé îõðàíû òðóäà â 
ñïåöèàëèçèðîâàííûõ îðãàíèçàöèÿõ, àêêðåäèòîâàí-
íûõ â ñîîòâåòñòâèè ñ Ïðèêàçîì Ìèíçäðàâñîöðàçâè-
òèÿ Ðîññèè îò 01.04.2010 ¹ 205í.

Öåëåâîé èíñòðóêòàæ ïðîâîäèòñÿ, íàïðèìåð,  ïðè  
âûïîëíåíèè ðàçîâûõ ðàáîò; âûïîëíåíèè ðàáîò ïî 
ëèêâèäàöèè ïîñëåäñòâèé àâàðèé, ñòèõèéíûõ áåä-
ñòâèé. Â æóðíàëå ðåãèñòðàöèè èíñòðóêòàæà äåëà-
åòñÿ çàïèñü î äàòå åãî ïðîâåäåíèÿ ñ îáÿçàòåëüíûìè 
ïîäïèñÿìè èíñòðóêòèðóåìîãî è èíñòðóêòèðóþùåãî. 
Ôîðìà æóðíàëà ðåãèñòðàöèè öåëåâîãî èíñòðóêòàæà 
ïðèâåäåíà â Ïðèëîæåíèè À ê ÃÎÑÒ 12.0.004-2015 
(ôîðìà À.6). 

Ïî îêîí÷àíèè êàæäîãî èíñòðóêòàæà èíñòðóêòè-
ðóþùèé ïðîâîäèò óñòíóþ ïðîâåðêó ïðèîáðåòåííûõ 
èíñòðóêòèðóåìûì çíàíèé è íàâûêîâ áåçîïàñíûõ 
ïðèåìîâ ðàáîòû. Ëèöà, ïîêàçàâøèå íåóäîâëåòâîðè-
òåëüíûå çíàíèÿ, ê ðàáîòå íå äîïóñêàþòñÿ äî ìîìåí-
òà ïîâòîðíîé ïðîâåðêè, êîòîðóþ îíè îáÿçàíû ïðîé-
òè â òå÷åíèå îäíîãî ìåñÿöà. Â ýòîì ñëó÷àå èçäàåòñÿ 
ïðèêàç îá îòñòðàíåíèè äàííîãî ëèöà îò ðàáîòû (÷. 1 
ñò. 76 Òðóäîâîãî êîäåêñà ÐÔ). Åñëè ïîëó÷åí ïîëîæè-
òåëüíûé ðåçóëüòàò ïðîâåðêè ïðèîáðåòåííûõ çíàíèé 
è íàâûêîâ, èçäàåòñÿ ïðèêàç î äîïóñêå ê ðàáîòå. 

Â ñîîòâåòñòâèè ñî ñò. 212 ÒÊ ÐÔ ðàáîòîäàòåëü îáÿ-
çàí îáåñïå÷èòü ïðîâåäåíèå ñòàæèðîâêè íà ðàáî÷åì ìå-
ñòå. Ñòàæèðîâêà – ýòî âûïîëíåíèå ðàáîòíèêîì ñâîèõ 
îáÿçàííîñòåé ïîä ïðèñìîòðîì íàñòàâíèêà, âðåìåííàÿ 
òðóäîâàÿ äåÿòåëüíîñòü äëÿ ïðèîáðåòåíèÿ îïûòà ðàáî-
òû èëè ïîâûøåíèÿ êâàëèôèêàöèè ïî ñïåöèàëüíîñòè.

Öåëüþ ïðîâåäåíèÿ ñòàæèðîâêè ÿâëÿåòñÿ ïðè-
îáðåòåíèå íàâûêîâ è óìåíèé (êîìïåòåíöèé) äëÿ 
ñàìîñòîÿòåëüíîãî áåçîïàñíîãî âûïîëíåíèÿ òðóäî-
âûõ ôóíêöèé (îáÿçàííîñòåé) ïî çàíèìàåìîé äîëæ-
íîñòè (ïðîôåññèè, òðóäîâîé ôóíêöèè), à òàêæå äëÿ 
ïðàêòè÷åñêîãî îñâîåíèÿ ïåðåäîâîãî îïûòà è ýôôåê-
òèâíîé îðãàíèçàöèè ðàáîò ïî îõðàíå òðóäà. Íåîá-
õîäèìîñòü ñòàæèðîâêè, åå ñîäåðæàíèå è ïðîäîëæè-
òåëüíîñòü îïðåäåëÿåò ðóêîâîäèòåëü ïîäðàçäåëåíèÿ, 
â êîòîðîì ðàáîòàåò ñòàæèðóþùèéñÿ ðàáîòíèê, â çà-
âèñèìîñòè îò åãî óðîâíÿ îáðàçîâàíèÿ, êâàëèôèêà-
öèè, îïûòà ðàáîòû è ò. ï.

Äëÿ ðàáîòíèêîâ ðàáî÷èõ ïðîôåññèé, íå èìåþ-
ùèõ îïûòà ðàáîòû è ñîîòâåòñòâóþùåé êâàëèôèêà-
öèè, äëÿ êîòîðûõ ïðîâîäèòñÿ ïðîôåññèîíàëüíîå 
îáó÷åíèå, ñðîêè ñòàæèðîâêè, âêëþ÷àÿ îñâîåíèå âî-
ïðîñîâ îõðàíû òðóäà è áåçîïàñíîñòè âûïîëíåíèÿ 
ðàáîò, îïðåäåëÿþòñÿ ïðîãðàììàìè ñòàæèðîâêè äëè-
òåëüíîñòüþ îò îäíîãî äî øåñòè ìåñÿöåâ.

Äëÿ ðàáîòíèêîâ ðàáî÷èõ ïðîôåññèé è ìëàäøåãî 
îáñëóæèâàþùåãî ïåðñîíàëà, èìåþùèõ ñîîòâåòñòâó-
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þùóþ òðåáîâàíèÿì áåçîïàñíîãî âûïîëíåíèÿ ïîðó-
÷åííîé èì òðóäîâîé ôóíêöèè ïðîôåññèîíàëüíóþ 
êâàëèôèêàöèþ, ñðîêè ñòàæèðîâêè îïðåäåëÿþòñÿ 
ïðîãðàììàìè ñòàæèðîâêè äëèòåëüíîñòüþ îò òðåõ äî 
19 ðàáî÷èõ ñìåí.

Ïîäâåäåíèå èòîãîâ ñòàæèðîâêè äëÿ ðàáîòíèêîâ 
ðàáî÷èõ ïðîôåññèé ïðîâîäèòñÿ êîìèññèåé, êîòîðàÿ 
îöåíèâàåò óðîâåíü òåîðåòè÷åñêîé è ïðàêòè÷åñêîé 
ïîäãîòîâêè ñòàæèðóþùåãîñÿ, óðîâåíü åãî çíàíèé 
òðåáîâàíèé îõðàíû òðóäà â ñîîòâåòñòâóþùåé îðãà-
íèçàöèè è îôîðìëÿåò ñîîòâåòñòâóþùèé ïðîòîêîë. 
Ïðè óäîâëåòâîðèòåëüíûõ èòîãàõ ñòàæèðîâêè ðóêî-
âîäèòåëü îðãàíèçàöèè èçäàåò ðàñïîðÿæåíèå î äîïó-
ñêå ñòàæèðóþùåãîñÿ ê ñàìîñòîÿòåëüíîé ðàáîòå.

Ïðè íåóäîâëåòâîðèòåëüíûõ èòîãàõ ñòàæèðîâêè ñòà-
æèðóþùèåñÿ îáÿçàíû ïðîéòè ïîâòîðíóþ ïðîâåðêó çíà-
íèé òðåáîâàíèé îõðàíû òðóäà â òå÷åíèå îäíîãî ìåñÿöà.

Â ñëó÷àå åñëè ñòàæèðóþùèåñÿ ïîâòîðíî ïîëó-
÷èëè íåóäîâëåòâîðèòåëüíóþ îöåíêó, îðãàíèçàòîð 
îáó÷åíèÿ ðàññìàòðèâàåò âîïðîñ îá èõ ñîîòâåòñòâèè 
çàíèìàåìîé ïðîôåññèè (äîëæíîñòè). 

Êðîìå òîãî, ðàáîòîäàòåëü îáÿçàí îðãàíèçîâàòü 
â òå÷åíèå ìåñÿöà ïîñëå ïðèåìà íà ðàáîòó îáó÷åíèå 
áåçîïàñíûì ìåòîäàì è ïðèåìàì âûïîëíåíèÿ ðàáîò 
âñåõ ïîñòóïàþùèõ íà ðàáîòó ëèö, à òàêæå ëèö, ïåðå-
âîäèìûõ íà äðóãóþ ðàáîòó. Ïîðÿäîê, ôîðìà, ïåðèî-
äè÷íîñòü è ïðîäîëæèòåëüíîñòü îáó÷åíèÿ ïî îõðàíå 
òðóäà è ïðîâåðêè çíàíèé òðåáîâàíèé îõðàíû òðóäà 
ðàáîòíèêîâ ðàáî÷èõ ïðîôåññèé óñòàíàâëèâàþòñÿ 
ðàáîòîäàòåëåì â ñîîòâåòñòâèè ñ íîðìàòèâíûìè ïðà-
âîâûìè àêòàìè, ðåãóëèðóþùèìè áåçîïàñíîñòü êîí-
êðåòíûõ âèäîâ ðàáîò. Ïðîãðàììà îáó÷åíèÿ äîëæíà 
âêëþ÷àòü îçíàêîìëåíèå ðàáîòíèêîâ ñ òðåáîâàíèÿìè 
îõðàíû òðóäà, êîòîðûå ñîäåðæàòñÿ â èíñòðóêöèÿõ ïî 
îõðàíå òðóäà, ðàçðàáàòûâàåìûìè ðàáîòîäàòåëÿìè ïî 
êàæäîìó âèäó ðàáîò. Òàêèå èíñòðóêöèè íåîáõîäèìî 
äîâîäèòü äî ñâåäåíèÿ ðàáîòíèêîâ ïîä ðîñïèñü (àáç. 
10 ÷. 2 ñò. 22 Òðóäîâîãî êîäåêñà ÐÔ). Êðîìå òîãî, èõ 
ìîæíî âûäàâàòü ðàáîòíèêàì íà ðóêè ïðè ïåðâè÷íîì 
èíñòðóêòàæå ëèáî âûâåøèâàòü íà ðàáî÷èõ ìåñòàõ 
(ó÷àñòêàõ) èëè õðàíèòü â èíîì äîñòóïíîì äëÿ ðàáîò-
íèêîâ ìåñòå. 

Ðàáîòîäàòåëü äîëæåí îðãàíèçîâûâàòü ïðîâåäåíèå 
ïåðèîäè÷åñêîãî, íå ðåæå îäíîãî ðàçà â ãîä, îáó÷åíèÿ 
ðàáîòíèêîâ ðàáî÷èõ ïðîôåññèé îêàçàíèþ ïåðâîé ïî-
ìîùè ïîñòðàäàâøèì. Âíîâü ïðèíèìàåìûå íà ðàáîòó 
ïðîõîäÿò îáó÷åíèå ïî îêàçàíèþ ïåðâîé ïîìîùè ïî-
ñòðàäàâøèì â ñðîêè, óñòàíîâëåííûå ðàáîòîäàòåëåì, 
íî íå ïîçäíåå îäíîãî ìåñÿöà ïîñëå ïðèåìà íà ðàáî-
òó. Îáó÷àòü ðàáîòíèêîâ îêàçàíèþ ïåðâîé ïîìîùè 
ïîñòðàäàâøèì äîëæíû ëèöà, êîòîðûå ïðîøëè ñïå-
öèàëüíóþ ïîäãîòîâêó, ïîçâîëÿþùóþ èì ïðîâîäèòü 
ñîîòâåòñòâóþùåå îáó÷åíèå (ïèñüìî Ìèíòðóäà Ðîñ-
ñèè îò 09.12.2015 ¹ 15-2/ÎÎÃ-6230). 

Ïðîâåðêà çíàíèé òðåáîâàíèé îõðàíû òðóäà ÿâëÿ-
åòñÿ ïîêàçàòåëåì ïðîôåññèîíàëüíîé êîìïåòåíò-
íîñòè ëèö, îáÿçàííûõ îáåñïå÷èâàòü áåçîïàñíîñòü 
òðóäà, âûïîëíÿòü òðåáîâàíèÿ îõðàíû òðóäà è îðãà-
íèçîâûâàòü èõ ñîáëþäåíèå. Ïðîâåðêó òåîðåòè÷åñêèõ 

çíàíèé òðåáîâàíèé îõðàíû òðóäà è ïðàêòè÷åñêèõ íà-
âûêîâ áåçîïàñíîãî òðóäà ïðåäñòàâèòåëåé ðàáî÷èõ 
ïðîôåññèé ïðîâîäÿò íåïîñðåäñòâåííûå ðóêîâîäèòå-
ëè â îáúåìå çíàíèé òðåáîâàíèé ïðàâèë è èíñòðóêöèé 
ïî îõðàíå òðóäà, à ïðè íåîáõîäèìîñòè – â îáúåìå 
çíàíèé äîïîëíèòåëüíûõ ñïåöèàëüíûõ òðåáîâàíèé 
áåçîïàñíîñòè è îõðàíû òðóäà. Âûäåëÿþò î÷åðåäíóþ 
ïðîâåðêó çíàíèé òðåáîâàíèé îõðàíû òðóäà, êîòîðàÿ 
ïðîâîäèòñÿ íå ðåæå îäíîãî ðàçà â òðè ãîäà, è âíåî-
÷åðåäíóþ ïðîâåðêó çíàíèé, êîòîðóþ, íàïðèìåð, íåîá-
õîäèìî ïðîâîäèòü ïðè ââîäå â ýêñïëóàòàöèþ íîâîãî 
îáîðóäîâàíèÿ è èçìåíåíèÿõ òåõíîëîãè÷åñêèõ ïðî-
öåññîâ, òðåáóþùèõ äîïîëíèòåëüíûõ çíàíèé ïî îõ-
ðàíå òðóäà ðàáîòíèêîâ. Îáúåì è ïîðÿäîê ïðîöåäóðû 
âíåî÷åðåäíîé ïðîâåðêè çíàíèé òðåáîâàíèé îõðàíû 
òðóäà îïðåäåëÿþòñÿ ñòîðîíîé, èíèöèèðóþùåé åå 
ïðîâåäåíèå. Ðåçóëüòàòû ïðîâåðêè çíàíèé òðåáîâà-
íèé îõðàíû òðóäà ðàáîòíèêîâ îðãàíèçàöèè îôîðì-
ëÿþòñÿ ïðîòîêîëîì ïî ôîðìå ñîãëàñíî ïðèëîæåíèþ 
¹ 1 ê Ïîðÿäêó îáó÷åíèÿ ïî îõðàíå òðóäà è ïðîâåðêè 
çíàíèé òðåáîâàíèé îõðàíû òðóäà ðàáîòíèêîâ îðãà-
íèçàöèé, óòâåðæäåííîìó Ïîñòàíîâëåíèåì Ìèíòðó-
äà Ðîññèè, Ìèíîáðàçîâàíèÿ Ðîññèè îò 13.01.2003 
¹ 1/29.

Ðàáîòíèêó, óñïåøíî ïðîøåäøåìó ïðîâåðêó çíà-
íèé òðåáîâàíèé îõðàíû òðóäà, âûäàåòñÿ óäîñòîâå-
ðåíèå çà ïîäïèñüþ ïðåäñåäàòåëÿ êîìèññèè ïî ïðî-
âåðêå çíàíèé òðåáîâàíèé îõðàíû òðóäà, çàâåðåííîå 
ïå÷àòüþ îðãàíèçàöèè (ïðè íàëè÷èè ïå÷àòè), ïðîâî-
äèâøåé îáó÷åíèå ïî îõðàíå òðóäà è ïðîâåðêó çíàíèé 
òðåáîâàíèé îõðàíû òðóäà, ïî ôîðìå ñîãëàñíî ïðè-
ëîæåíèþ ¹ 2 ê Ïîðÿäêó îáó÷åíèÿ ïî îõðàíå òðóäà 
è ïðîâåðêè çíàíèé òðåáîâàíèé îõðàíû òðóäà ðàáîò-
íèêîâ îðãàíèçàöèé, óòâåðæäåííîìó Ïîñòàíîâëåíè-
åì Ìèíòðóäà Ðîññèè, Ìèíîáðàçîâàíèÿ Ðîññèè îò 
13.01.2003 ¹ 1/29.

Ðàáîòíèê, íå ïðîøåäøèé ïðîâåðêó çíàíèé òðå-
áîâàíèé îõðàíû òðóäà ïðè îáó÷åíèè, îáÿçàí ïîñëå 
ýòîãî ïðîéòè ïîâòîðíóþ ïðîâåðêó çíàíèé â ñðîê íå 
ïîçäíåå îäíîãî ìåñÿöà. Äî ïðîâåäåíèÿ ïîâòîðíîé 
ïðîâåðêè ëèöî, ïîëó÷èâøåå íåóäîâëåòâîðèòåëüíóþ 
îöåíêó, ê ñàìîñòîÿòåëüíîé ðàáîòå íå äîïóñêàåòñÿ.  
Â ýòîì ñëó÷àå èçäàåòñÿ ïðèêàç îá îòñòðàíåíèè äàííî-
ãî ëèöà îò ðàáîòû (÷. 1 ñò. 76 Òðóäîâîãî êîäåêñà ÐÔ). 

Òàêèì îáðàçîì, íà ðàáîòîäàòåëÿ âîçëîæåíà îáÿ-
çàííîñòü îáó÷èòü íåñîâåðøåííîëåòíåãî òðåáîâàíè-
ÿì áåçîïàñíîãî òðóäà, ïðîöåäóðà òàêîãî îáó÷åíèÿ 
äîñòàòî÷íî ïîñëåäîâàòåëüíî ðåãëàìåíòèðîâàíà äåé-
ñòâóþùèì çàêîíîäàòåëüñòâîì ÐÔ.

Âìåñòå ñ òåì íåîáõîäèìî âûäåëèòü òðóä íåñîâåð-
øåííîëåòíèõ, èñïîëüçóåìûé â ðàìêàõ îáðàçîâàòåëü-
íîé äåÿòåëüíîñòè. Ñîãëàñíî ÷. 4 ñò. 34 Ôåäåðàëüíîãî 
çàêîíà «Îá îáðàçîâàíèè â Ðîññèéñêîé Ôåäåðàöèè» 
îò 29.12.2012 ¹ 273-ÔÇ ïðèâëå÷åíèå îáó÷àþùèõñÿ 
áåç èõ ñîãëàñèÿ è íåñîâåðøåííîëåòíèõ îáó÷àþùèõ-
ñÿ áåç ñîãëàñèÿ èõ ðîäèòåëåé (çàêîííûõ ïðåäñòà-
âèòåëåé) ê òðóäó, íå ïðåäóñìîòðåííîìó îáðàçîâà-
òåëüíîé ïðîãðàììîé, çàïðåùàåòñÿ. Òàêèì îáðàçîì, 
âàæíåéøèì óñëîâèåì ïðèâëå÷åíèÿ ðåáåíêà ê òðóäó

Áðîííèêîâà Ì. Í.   Ïðàâîâûå ôîðìû òðóäà íåñîâåðøåííîëåòíèõ
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â îáðàçîâàòåëüíîì ó÷ðåæäåíèè ÿâëÿåòñÿ íàëè÷èå 
äîáðîâîëüíîãî ñîãëàñèÿ åãî è åãî ðîäèòåëåé (çà-
êîííûõ ïðåäñòàâèòåëåé). Äàííîå ñîãëàñèå ìîæåò 
áûòü îôîðìëåíî â ôîðìå îòäåëüíîãî äîêóìåíòà (çà-
ÿâëåíèÿ, ñîãëàøåíèÿ, ëèáî óñëîâèå îá ýòîì äîëæíî 
ñîäåðæàòüñÿ â äîãîâîðå ìåæäó îáðàçîâàòåëüíûì ó÷-
ðåæäåíèåì è ðîäèòåëÿìè).

Â ñîîòâåòñòâèè ñ Ïèñüìîì Ðîñïîòðåáíàäçîðà îò 
24.06.2013 ¹ 01/7100-13-32 «Î âûïîëíåíèè ïåðå÷-
íÿ ïîðó÷åíèé ïî ðåçóëüòàòàì ðàáîòû ìîáèëüíîé 
ïðèåìíîé 31 ìàÿ 2013 ãîäà», åñëè ðåáåíîê è åãî 
çàêîííûå ïðåäñòàâèòåëè íå äàâàëè ñîãëàñèÿ íà èñ-
ïîëüçîâàíèå òðóäà ðåáåíêà, åãî íå ìîãóò ïðèíóäèòü 
ïðèâëåêàòü ê òðóäó , â ò. ÷. äåæóðèòü ïî øêîëå, êëàññó, 
èëè ïðèíèìàòü ó÷àñòèå â ëåòíåé òðóäîâîé ïðàêòè-
êå è äð. Åñëè êàêèå-òî âèäû òðóäîâîé äåÿòåëüíîñòè 
ìîæíî îáîñíîâàòü â ðàìêàõ îáðàçîâàòåëüíîé ïðî-
ãðàììû ïî òðóäó, òî âñå, ÷òî íàõîäèòñÿ çà ïðåäåëàìè 
ó÷åáíîé ïðîãðàììû, âûïîëíÿåòñÿ èñêëþ÷èòåëüíî 
íà äîáðîâîëüíûõ íà÷àëàõ, ñ ñîáëþäåíèåì òðóäîâîãî 
çàêîíîäàòåëüñòâà è çàêîíîäàòåëüñòâà îá îõðàíå òðó-
äà äåòåé. Íå ñëåäóåò ïóòàòü äåæóðñòâî èëè ëåòíþþ 
òðóäîâóþ ïðàêòèêó, ÿâëÿþùóþñÿ, ïî ñóòè, äîáðî-
âîëüíûì òðóäîì íà áåçâîçìåçäíîé îñíîâå, ñ ðàáîòîé 
íåñîâåðøåííîëåòíåãî ïî òðóäîâîìó äîãîâîðó.

Íà îñíîâàíèè èçëîæåííîãî, ìîæíî ñäåëàòü ñëåäó-
þùèå âûâîäû.

1. Ïðàâîâûå ôîðìû îðãàíèçàöèè òðóäà íåñîâåð-
øåííîëåòíèõ íîñÿò ìåæäèñöèïëèíàðíûé õàðàêòåð. 
Ê íèì îòíîñÿòñÿ, âî-ïåðâûõ, ãðàæäàíñêî-ïðàâîâîé 
äîãîâîð, îïîñðåäóþùèé âûïîëíåíèå ðàáîòû ñàìî-
ñòîÿòåëüíî, ñ èñïîëüçîâàíèåì ñâîåãî èìóùåñòâà; 
âî-âòîðûõ, òðóäîâîé äîãîâîð, çàêëþ÷àåìûé ñ ðàç-
ðåøåíèÿ îðãàíà ìåñòíîãî ñàìîóïðàâëåíèÿ è (èëè) 
ñîãëàñèÿ ðîäèòåëåé (îïåêóíîâ èëè ïîïå÷èòåëåé), 
íà âûïîëíåíèå ëåãêîé ðàáîòû, íå ïðîòèâîðå÷àùåé 
íîðìàì íðàâñòâåííîñòè; â-òðåòüèõ, ó÷åíè÷åñêèé 
äîãîâîð, äîïóñêàþùèé âîçìîæíîñòü ðàáîòàòü ïðè 
ïðîõîæäåíèè ïðàêòèêè; â-÷åòâåðòûõ, ðàáîòà ïðè 
ïðîõîæäåíèè ïðîèçâîäñòâåííîé ïðàêòèêè â ðàìêàõ 
îáðàçîâàòåëüíîé äåÿòåëüíîñòè, äåæóðñòâî ïî øêî-
ëå, îñóùåñòâëÿåìûå ñ ñîãëàñèÿ ðîäèòåëåé (îïåêóíîâ 
èëè ïîïå÷èòåëåé).

2. Ïðè èñïîëüçîâàíèè òðóäà íåñîâåðøåííîëåò-
íèõ íåîáõîäèìî ñîáëþäàòü íîðìû ïî îõðàíå òðóäà, 
â òîì ÷èñëå ïî ïðîâåäåíèþ èíñòðóêòàæà âñåõ âèäîâ, 
óñòàíîâëåííûõ äåéñòâóþùèì çàêîíîäàòåëüñòâîì 
ÐÔ, ïî îáó÷åíèþ ïðàâèëàì âûïîëíåíèÿ ðàáîòû è 
ïðîâåðêè çíàíèé ýòèõ ïðàâèë. Îòâåòñòâåííîñòü çà 
áåçîïàñíîñòü òðóäà íåñîâåðøåííîëåòíåãî âî âñåõ 
ñëó÷àÿõ íåñåò ðàáîòîäàòåëü.

Áèáëèîãðàôè÷åñêèé ñïèñîê 

1. Áðîííèêîâà Ì. Í. Íåêîòîðûå ïðîáëåìû îïðå-
äåëåíèÿ ïîíÿòèå «òðóä» ïî ðîññèéñêîìó çàêîíîäà-
òåëüñòâó // Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíè-
âåðñèòåòà. 2017. ¹ 1. Ñ. 41–50.

2. Ïðåñíÿêîâ Ì. Â. Îñîáåííîñòè ðåãóëèðîâàíèÿ òðó-
äà ëèö äî 18 ëåò // Òðóäîâîå ïðàâî. 2010. ¹ 6. Ñ. 11–21.

3. Íîâèêîâà Í. Â. Î ñîîòíîøåíèè ó÷åíè÷åñêî-
ãî äîãîâîðà è äîãîâîðà îá îáðàçîâàíèè // Âåñòíèê 
Ïåðìñêîãî óíèâåðñèòåòà. Þðèäè÷åñêèå íàóêè. 2017. 
¹ 2. Ñ. 210–221.

4. Àíîõèí Ñ. À. Ïðàâîâîå ðåãóëèðîâàíèå ïîäãîòîâ-
êè è äîïîëíèòåëüíîãî ïðîôåññèîíàëüíîãî îáðàçîâà-
íèÿ íåñîâåðøåííîëåòíèõ ðàáîòíèêîâ // Àäìèíèñòðà-
òèâíîå è ìóíèöèïàëüíîå ïðàâî. 2016. ¹ 7. Ñ. 593–596.

5. Áóÿíîâà À. Â. Îñîáåííîñòè ïðàâîâîãî ðåãóëèðî-
âàíèÿ òðóäà íåñîâåðøåííîëåòíèõ ðàáîòíèêîâ: äèñ. ... 
êàíä. þðèä. íàóê. Ì., 2005. 209 ñ. 

6. Ëèçâèíñêàÿ Â. Îõðàíà òðóäà: ñïîðû è àíàëèç. 
Ïåðâàÿ ÷àñòü // Òðóäîâîå ïðàâî. 2015. ¹ 6. Ñ. 51–58.

7. Ãëåáîâ Â. Ã. Ó÷åíè÷åñêèé äîãîâîð: äèñ. ... êàíä. 
þðèä. íàóê. Áàðíàóë, 2005. 161 ñ.

8. Áðþõèíà Å. Ð., Íîâèêîâà Í. Â. Ó÷åíè÷åñêèé äî-
ãîâîð ñ ëèöîì, èùóùèì ðàáîòó, êàê àëüòåðíàòèâà òðó-
äîâîìó äîãîâîðó ñ èñïûòàòåëüíûì ñðîêîì // Âåñòíèê 
Ïåðìñêîãî óíèâåðñèòåòà. Þðèäè÷åñêèå íàóêè. 2013. 
¹ 3. Ñ. 40–47.

9. Êèðèëëîâà Ë. Ñ. Ïðåäåëû èíäèâèäóàëüíî-äîãî-
âîðíîãî ðåãóëèðîâàíèÿ òðóäîâûõ îòíîøåíèé // Ïðàâî 
è ïîëèòèêà. 2016. ¹ 1. Ñ. 121–126.

10. Áóøóåâ È. Ñ. Êîëëåêòèâíûé äîãîâîð: òåíäåí-
öèè ðàçâèòèÿ // Çàêîíîäàòåëüñòâî è ýêîíîìèêà. 2015. 
¹ 12. Ñ. 41–44.

11. Åðåìèíà Ñ. Í. Èíäèâèäóàëüíûå äîãîâîðû â òðó-
äîâîì ïðàâå: ñïåöèôè÷åñêèå îñîáåííîñòè è êëàññèôè-
êàöèÿ // Ðîññèéñêàÿ þñòèöèÿ. 2012. ¹ 3. Ñ. 9–13.

12. Frank T., Scharff L. F. V. Learning contracts in 
undergraduate courses: Impacts on student behaviors and 
academic performance // Journal of the Scholarship of 
Teaching and Learning. Vol. 13. ¹ 4. October 2013. 
P. 36–53. URL: http://files.eric.ed.gov/fulltext/EJ1017121.
pdf (äàòà îáðàùåíèÿ: 31.01.2018).

13. Why and when to apply for vacation schemes in law 
firms. URL: https://targetjobs.co.uk/career-sectors/law-
solicitors / 340002-why-and-when-to-apply-for-vacation-
schemes-in-law-firms (äàòà îáðàùåíèÿ: 31.01.2018).

14. Ëóøíèêîâ À. Ì., Ëóøíèêîâà Ì. Â. Ïðàâî íà 
ïðîôåññèîíàëüíîå îáðàçîâàíèå è îáó÷åíèå: ïðîáëå-
ìû ðåàëèçàöèè â ñîâðåìåííûõ óñëîâèÿõ // Òðóäîâîå 
ïðàâî. ¹ 4. Ñ. 55–60.

References 

1. Bronnikova M. N. Nekotorye problemy opredelenija 
ponjatie «trud» po rossijskomu zakonodatel'stvu [Some 
problems of definition of the concept of «labor» under 
Russian law]. Juridicheskij vestnik Samarskogo universiteta 
[Juridical Journal of the Samara University], 2017, no. 1, 
pp. 41–50 [in Russian].

2. Presnyakov M. V. Osobennosti regulirovanija truda 
lic do 18 let [Features of labor regulation for persons under 
18 years of age]. Trudovoe pravo [Labor law], 2010, no. 6, 
pp. 11–21 [in Russian].



67

3. Novikova N. V. O sootnoshenii uchenicheskogo 
dogovora i dogovora ob obrazovanii [On the relationship 
between the student's contract and the contract of 
education]. Vestnik Permskogo universiteta. Juridicheskie 
nauki [Perm University Herald. Juridical Sciences], 2017, 
no. 2, pp. 210–221 [in Russian].

4. Anokhin S. A. Pravovoe regulirovanie podgotovki 
i dopolnitel'nogo professional'nogo obrazovanija 
nesovershennoletnih rabotnikov [Legal regulation of 
training and additional professional education of under-
age workers]. Administrativnoe i municipal'noe pravo 
[Administrative and Municipal Law], 2016, no. 7, 
pp. 593–596 [in Russian].

5. Buyanova A. V. Osobennosti pravovogo regulirovanija 
truda nesovershennoletnih rabotnikov: dis. ... kand. jurid. 
nauk [Features of legal regulation of labor of minors. 
Candidate’s of Law thesis]. M., 2005, 209 p. [in Russian].

6. Lizvinskaya V. Ohrana truda: spory i analiz. Pervaja chast' 
[Labor protection: disputes and analysis. First part]. Trudovoe 
pravo [Labor law], 2015, no. 6, pp. 51–58 [in Russian].

7. Glebov V. G. Uchenicheskij dogovor: dis. ... kand. 
jurid. nauk [Student agreement. Candidate’s of Law 
thesis]. Barnaul, 2005, 161 p. [in Russian].

8. Bryukhina E. R., Novikova N. V. Uchenicheskij 
dogovor s licom, ishhushhim rabotu, kak al'ternativa 
trudovomu dogovoru s ispytatel'nym srokom [Student 
contract with a job-seeker as an alternative to a labor 
contract with a probationary period]. Vestnik Permskogo 
universiteta. Juridicheskie nauki [Perm University 
Herald. Juridical Sciences], 2013, no. 3, pp. 40–47 
[in Russian].

9. Kirillova L. S. Predely individual'no-dogovornogo 
regulirovanija trudovyh otnoshenij [Limits of individual 
and contractual regulation of labor relations]. Pravo 
i politika [Law and politics], 2016, no. 1, pp. 121–126 
[in Russian].

10. Bushuyev I. S. Kollektivnyj dogovor: tendencii 
razvitija [Collective agreement: development trends]. 
Zakonodatel'stvo i jekonomika [Law and economics], 
2015, no. 12, pp. 41–44 [in Russian].

11. Yeremina S. N. Individual'nye dogovory v 
trudovom prave: specificheskie osobennosti i klassifikacija 
[Individual contracts in labor law: specific features and 
classification]. Rossijskaja justicija [Russian Justitia], 
2012, no. 3, pp. 9–13 [in Russian].

12. Frank T., Scharff L. F. V. Learning contracts in 
undergraduate courses: Impacts on student behaviors 
and academic performance. Journal of the Scholarship 
of Teaching and Learning, Vol. 13, no. 4. October 2013, 
pp. 36–53. Availiable at: http://files.eric.ed.gov/fulltext/
EJ1017121.pdf [in English].

13. Why and when to apply for vacation schemes in 
law firms. Availiable at: https://targetjobs.co.uk/career-
sectors/law-solicitors/340002-why-and-when-to-apply-
for-vacation-schemes-in-law-firms [in Englsih].

14. Lushnikov A. M., Lushnikova M. V. Pravo na 
professional'noe obrazovanie i obuchenie: problemy 
realizacii v sovremennyh uslovijah [The right to vocational 
education and training: problems of implementation in 
modern conditions]. Trudovoe pravo [Labor law], 2007, 
no. 4, pp. 55–60 [in Russian].

M. N. Bronnikova*

LEGAL FORMS OF LABOR OF MINORS

The state is interested in the strict regulation of the involvement of children in labor, 
especially at an early age. The paper concludes that there are more stringent requirements 
for the employment of juveniles in comparison with the employment of adults.

The interdisciplinary nature of this article is due to the consideration in it of the 
peculiarities of organization of work of minors as by the conclusion of a civil law contract, 
and also the labor, student's contract, the use of labor in the passage of practice, on duty. 
It is established that, as a rule, by virtue of age, the minor performs work under the 
control and management of the customer, uses his property, and therefore the relations of 
performing work to minors are labor, not civil-law. Does not contradict the interests of the 
minor and the conclusion of the student's contract. However, in the context of modern 
legal regulation, it is not possible to make an unambiguous conclusion as to the legal 
nature of the student's contract with a minor who is looking for a job. The work concludes 
that for the conclusion of a student's contract with a minor, the permission and consent 
of the parents (guardians, trustees) and state (municipal) bodies is necessary. In detail, 
the article reveals socially significant issues of labor protection for a minor, including 
the obligation to conduct briefings, training, training in safe methods and methods of 
performing work, testing knowledge of labor protection requirements.

Key words: minors, wage labor, independent labor, employment contract, student's 
contract, recruitment, training, occupational Safety and Health, briefing, Internship, 
training in safe working methods and techniques, checking knowledge of labor protection.
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Â ñòàòüå ðàññìàòðèâàþòñÿ âîçìîæíîñòè è ïðåäåëû ó÷åòà ìåæäóíàðîäíîãî îïû-
òà â ñôåðå ðåñîöèàëèçàöèè îñóæäåííûõ ê ëèøåíèþ ñâîáîäû. Ïðîàíàëèçèðîâàíû 
îáíîâëåííûå Ìèíèìàëüíûå ñòàíäàðòíûå ïðàâèëà ÎÎÍ â îòíîøåíèè îáðàùåíèÿ 
ñ çàêëþ÷åííûìè (Ïðàâèëà Íåëüñîíà Ìàíäåëû (2015 ã.). Îñîáîå âíèìàíèå óäåëå-
íî ïîëîæåíèÿì íàçâàííîãî ìåæäóíàðîäíîãî àêòà î ñîöèàëüíûõ ñâÿçÿõ çàêëþ÷åí-
íûõ è èõ îïåêå ïîñëå îñâîáîæäåíèÿ. 

Ïîêàçàíû ïðîáëåìû ôîðìèðîâàíèÿ ðîññèéñêîé ãîñóäàðñòâåííîé ïîëèòèêè 
â ñôåðå ðåñîöèàëèçàöèè ëèö, îñâîáîæäåííûõ îò îòáûâàíèÿ íàêàçàíèÿ. Äàíî 
ïîíÿòèå ðåñîöèàëèçàöèè, ïîä êîòîðîé ïîíèìàåòñÿ ïðîöåññ èíòåãðàöèè ëèö, îò-
áûâàâøèõ íàêàçàíèå, â ñèñòåìó îáùåñòâåííûõ îòíîøåíèé ïîñðåäñòâîì îñâîå-
íèÿ íîâîé ñîöèîêóëüòóðíîé ñðåäû. Ñäåëàí âûâîä î íåîáõîäèìîñòè ïðèíÿòèÿ 
ôåäåðàëüíîãî çàêîíà «Î ðåñîöèàëèçàöèè ëèö, îòáûâøèõ óãîëîâíîå íàêàçàíèå 
è îñâîáîæäåííûõ îò íåãî», â êîòîðîì äîëæíû áûòü îòðàæåíû îñíîâíûå íàïðàâ-
ëåíèÿ è ñðåäñòâà ïîñòïåíèòåíöèàðíîé ïîìîùè ëèöàì, îñâîáîæäåííûì îò îò-
áûâàíèÿ íàêàçàíèÿ. Ïîñòàâëåí âîïðîñ î íåîáõîäèìîñòè ðàçðàáîòêè Äîðîæíîé 
êàðòû ðåñîöèàëèçàöèè è ðåàëüíîãî âêëþ÷åíèÿ â ãðàæäàíñêîå îáùåñòâî ëèö, îò-
áûâøèõ óãîëîâíîå íàêàçàíèå è îñâîáîæäåííûõ îò íåãî.

Êëþ÷åâûå ñëîâà: ðåöèäèâíàÿ ïðåñòóïíîñòü, ðåñîöèàëèçàöèÿ, óãîëîâíî-èñïîë-
íèòåëüíàÿ ïîëèòèêà, ìåæäóíàðîäíûå ñòàíäàðòû îá îáðàùåíèè ñ îñóæäåííûìè.
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Ïîëèòèêà Ðîññèéñêîé Ôåäåðàöèè â ñôåðå èñ-
ïîëíåíèÿ íàêàçàíèÿ íåïîñðåäñòâåííî ñâÿçàíà ñ óò-
âåðæäåíèåì ÷åëîâåêà, åãî ïðàâ è ñâîáîä â êà÷åñòâå 
âûñøåé öåííîñòè.

Ãóìàíèñòè÷åñêèå èäåè çàêðåïëåíû â ñò. 3 Óãîëîâ-
íî-èñïîëíèòåëüíîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè 
(äàëåå – ÓÈÊ ÐÔ), êîòîðàÿ ïðîâîçãëàñèëà, ÷òî óãîëîâ-
íî-èñïîëíèòåëüíîå çàêîíîäàòåëüñòâî Ðîññèéñêîé Ôå-
äåðàöèè è ïðàêòèêà åãî ïðèìåíåíèÿ îñíîâûâàþòñÿ íà 
Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè, îáùåïðèçíàí-
íûõ ïðèíöèïàõ è íîðìàõ ìåæäóíàðîäíîãî ïðàâà è ìåæ-
äóíàðîäíûõ äîãîâîðàõ Ðîññèéñêîé Ôåäåðàöèè, ÿâëÿþ-
ùèõñÿ ñîñòàâíîé ÷àñòüþ ïðàâîâîé ñèñòåìû Ðîññèéñêîé 
Ôåäåðàöèè, â òîì ÷èñëå íà ñòðîãîì ñîáëþäåíèè ãàðàí-
òèé çàùèòû îò ïûòîê, íàñèëèÿ è äðóãîãî æåñòîêîãî èëè 
óíèæàþùåãî ÷åëîâå÷åñêîå äîñòîèíñòâî îáðàùåíèÿ ñ 
îñóæäåííûìè (÷. 1). Åñëè ìåæäóíàðîäíûì äîãîâîðîì 
Ðîññèéñêîé Ôåäåðàöèè óñòàíîâëåíû èíûå ïðàâèëà èñ-

ïîëíåíèÿ íàêàçàíèé è îáðàùåíèÿ ñ îñóæäåííûìè, ÷åì 
ïðåäóñìîòðåííûå óãîëîâíî-èñïîëíèòåëüíûì çàêîíî-
äàòåëüñòâîì Ðîññèéñêîé Ôåäåðàöèè, òî ïðèìåíÿþòñÿ 
ïðàâèëà ìåæäóíàðîäíîãî äîãîâîðà (÷. 2).

Â öåëÿõ ðåàëèçàöèè ìåæäóíàðîäíûõ ñòàíäàðòîâ 
èñïîëíåíèÿ íàêàçàíèÿ è çàùèòû ïðàâ îñóæäåííûõ 
Ðîññèéñêàÿ Ôåäåðàöèÿ ðàòèôèöèðîâàëà öåëûé ðÿä 
ìåæäóíàðîäíî-ïðàâîâûõ àêòîâ: Ìåæäóíàðîäíûé ïàêò 
î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ (1966 ã.), Êîí-
âåíöèþ î çàùèòå ïðàâ ÷åëîâåêà è îñíîâíûõ ñâîáîä 
(1950 ã.), Êîíâåíöèþ ïðîòèâ ïûòîê è äðóãèõ æåñòî-
êèõ, áåñ÷åëîâå÷íûõ èëè óíèæàþùèõ äîñòîèíñòâî 
âèäîâ îáðàùåíèÿ è íàêàçàíèÿ (1984 ã.) è äð.

Îñíîâíàÿ ÷àñòü ñòàíäàðòîâ â îòíîøåíèè îñóæ-
äåííûõ ê ëèøåíèþ ñâîáîäû ñîñðåäîòî÷åíà â Ìè-
íèìàëüíûõ ñòàíäàðòíûõ ïðàâèëàõ îáðàùåíèÿ ñ 
çàêëþ÷åííûìè (1955 ã.), à òàêæå èõ îáíîâëåííîì âà-
ðèàíòå – Ìèíèìàëüíûõ ñòàíäàðòíûõ ïðàâèëàõ ÎÎÍ 
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â îòíîøåíèè îáðàùåíèÿ ñ çàêëþ÷åííûìè (Ïðàâèëà 
Íåëüñîíà Ìàíäåëû (2015 ã.))1.

Â Ïðàâèëàõ Íåëüñîíà Ìàíäåëû çàêðåïëåíî, ÷òî 
öåëÿìè ïðèãîâîðà ê òþðåìíîìó çàêëþ÷åíèþ èëè ê 
àíàëîãè÷íîìó ëèøåíèþ ñâîáîäû ÿâëÿþòñÿ ãëàâíûì 
îáðàçîì çàùèòà îáùåñòâà îò ïðåñòóïíèêîâ è ñîêðà-
ùåíèå ñëó÷àåâ ðåöèäèâèçìà.

Íà ñåãîäíÿøíèé äåíü ñòàáèëüíî âûñîêèé óðî-
âåíü ðåöèäèâíîé ïðåñòóïíîñòè ñðåäè ëèö, îñóæäåí-
íûõ ê ëèøåíèþ ñâîáîäû (îò 50 äî 70 %), ïîäòâåðæäà-
åò, ÷òî ýòîò âèä íàêàçàíèÿ ñàì ïî ñåáå çíà÷èòåëüíîé 
ñîöèàëüíîé ýôôåêòèâíîñòüþ íå îáëàäàåò è â äàëü-
íåéøåì ïðåïÿòñòâóåò ðåàëüíîìó âêëþ÷åíèþ îñóæ-
äåííîãî â îáùåñòâî. 

Íà ïðåäóïðåæäåíèå ðåöèäèâíîé ïðåñòóïíîñòè è 
ñîêðàùåíèå ÷èñëåííîñòè îñóæäåííûõ â ìåñòàõ ëè-
øåíèÿ ñâîáîäû íàïðàâëåíû óñèëèÿ ìíîãèõ ñòðàí. 
Òàê, â 2017 ã. íà çàñåäàíèè Åâðîïàðëàìåíòà ñïåöè-
àëüíûé äîêëàä÷èê ïî ñèòóàöèè ñ ñîäåðæàíèåì çà-
êëþ÷åííûõ Æîýëü Áåðæåðîí ñîîáùèëà, ÷òî «ïî 
äàííûì Ñîâåòà Åâðîïû, áîëåå 1,6 ìëí ÷åëîâåê ñî-
äåðæàòñÿ â çàêëþ÷åíèè â òþðüìàõ ñòðàí — ÷ëåíîâ 
Åâðîñîþçà». Îíà ïîä÷åðêíóëà, ÷òî «â ÅÑ óäàëîñü ñî-
êðàòèòü óðîâåíü ïåðåíàñåëåííîñòè â òþðüìàõ íà 7 % 
â 2013—2014 ãîäàõ, íî â ñðåäíåì îí ñîõðàíÿåòñÿ íà 
îòìåòêå â 117 %» [1].

Â öåëÿõ óêðåïëåíèÿ ìåæäóíàðîäíûõ ñòàíäàðòîâ 
èñïîëíåíèÿ íàêàçàíèÿ è ñîêðàùåíèÿ ÷èñëà îñóæ-
äåííûõ â ìåñòàõ ëèøåíèÿ ñâîáîäû â Ðîññèè â 2010 ã. 
áûëà íà÷àòà ïåíèòåíöèàðíàÿ ðåôîðìà. Ñòðåìëåíèå 
ñîêðàòèòü «òþðåìíîå» íàñåëåíèå ñòðàíû áûëî âûçâà-
íî òåì, ÷òî ÷èñëî ëèö, ñîäåðæàùèõñÿ â óñëîâèÿõ íå-
ñâîáîäû, îñòàâàëîñü îäíèì èç ñàìûõ âûñîêèõ â ìèðå 
è ïðèáëèæàëîñü ê ìèëëèîíó. Íàïðèìåð, â 2000 ãîäó 
áûëî çàôèêñèðîâàíî ðåêîðäíîå êîëè÷åñòâî îñóæäåí-
íûõ ê ëèøåíèþ ñâîáîäû – 1,92 ìëí ÷åëîâåê [2].

Â ðåçóëüòàòå ïåíèòåíöèàðíîé ðåôîðìû ÷èñëî ëèö, 
îòáûâàþùèõ ëèøåíèå ñâîáîäû, ñóùåñòâåííî ñî-
êðàòèëîñü. Íî êàðäèíàëüíî ñèòóàöèÿ íå èçìåíèëàñü. 
Â àïðåëå 2017 ã. íà ïàðëàìåíòñêèõ ñëóøàíèÿõ â Ñîâåòå 
Ôåäåðàöèè íà òåìó «Óãîëîâíàÿ ïîëèòèêà – äîðîæíàÿ 
êàðòà (2017–2025 ãã.)» áûëî çàÿâëåíî, ÷òî Ðîññèÿ ïî-
ïðåæíåìó çàíèìàåò ïåðâîå ìåñòî â Åâðîïå è âîñüìîå â 
ìèðå ïî ÷èñëó çàêëþ÷åííûõ íà 100 òûñÿ÷ íàñåëåíèÿ [3].

Ïî ñîñòîÿíèþ íà 1 ÿíâàðÿ 2018 ã., â ó÷ðåæäåíèÿõ 
óãîëîâíî-èñïîëíèòåëüíîé ñèñòåìû Ðîññèéñêîé Ôå-
äåðàöèè ñîäåðæàëîñü 602 176 ÷åëîâåê.

Îôèöèàëüíàÿ ñòàòèñòèêà ïîêàçûâàåò, ÷òî ñíèæà-
åòñÿ êîëè÷åñòâî ëèö, âïåðâûå îñóæäåííûõ ê ëèøå-
íèþ ñâîáîäû, íî óâåëè÷èâàåòñÿ ÷èñëî îñóæäåííûõ 
ê ýòîìó âèäó íàêàçàíèÿ ïîâòîðíî. Â 2013 ã. âïåðâûå 
ê ëèøåíèþ ñâîáîäû áûëî îñóæäåíî 200 786 ÷åë., 
â 2014 ã. – 201 101 ÷åë., â 2015 ã. – 194 310 ÷åë., 2016 ã. – 
192 421 ÷åë, 2017 ã. 185 718 ÷åë. ×èñëî îñóæäåííûõ 
ê ëèøåíèþ ñâîáîäû âî âòîðîé, òðåòèé è áîëåå ðàç â 
2013 ã. ñîñòàâèëî 359 075 ÷åë., â 2014 ã. – 350 032 ÷åë., 

â 2015 ã. – 330 772 ÷åë., â 2016 ã. – 327 197 ÷åë., 
â 2017 ã. – 309 431 ÷åë. [4].

Â ñâÿçè ñ ýòèì îñîáóþ àêòóàëüíîñòü ïðèîáðåòà-
þò ïîëîæåíèÿ Ïðàâèë Íåëüñîíà Ìàíäåëû î òîì, 
÷òî öåëè ïðèãîâîðà ìîãóò áûòü äîñòèãíóòû òîëüêî 
â òîì ñëó÷àå, «åñëè ñðîê çàêëþ÷åíèÿ èñïîëüçóåòñÿ, 
íàñêîëüêî ýòî âîçìîæíî, äëÿ îáåñïå÷åíèÿ ðåèíòå-
ãðàöèè (ðåñîöèàëèçàöèè) òàêèõ ëèö â îáùåñòâî ïî-
ñëå èõ îñâîáîæäåíèÿ ñ òåì, ÷òîáû îíè ìîãëè âåñòè 
çàêîíîïîñëóøíûé è ñàìîñòîÿòåëüíûé îáðàç æèçíè» 
(ïðàâèëî 4). 

Â ñàìîì äåëå îñíîâíûì íàïðàâëåíèåì â áîðüáå 
ñ ðåöèäèâíîé ïðåñòóïíîñòüþ ÿâëÿåòñÿ ðåñîöèàëè-
çàöèÿ, ïîä êîòîðîé ïîíèìàåòñÿ ïðîöåññ èíòåãðà-
öèè ëèö, îòáûâàâøèõ íàêàçàíèå, â ñèñòåìó îáùå-
ñòâåííûõ îòíîøåíèé ïîñðåäñòâîì âîññòàíîâëåíèÿ 
óòðà÷åííûõ ñîöèàëüíûõ öåííîñòåé, îñâîåíèÿ íîâîé 
ñîöèîêóëüòóðíîé ñðåäû. Ðåñîöèàëèçàöèÿ áûâøèõ 
îñóæäåííûõ – ýòî ñîòâîðåíèå íîâîãî ñîöèàëüíîãî 
ñòàòóñà ëè÷íîñòè âçàìåí ïðåæíåãî, êîòîðûé íå ìî-
æåò áûòü ñîõðàíåí â óñëîâèÿõ âîçâðàùåíèÿ â ñîöèóì 
[5, ñ. 41–45].

Ñàìîñòîÿòåëüíûé ðàçäåë Ïðàâèë Íåëüñîíà Ìàí-
äåëû ïîñâÿùåí «Ñîöèàëüíûì ñâÿçÿì è îïåêå ïîñëå 
îñâîáîæäåíèÿ». Â Ïðàâèëàõ çàêðåïëåíî, ÷òî «ñ ñà-
ìîãî íà÷àëà îòáûâàíèÿ ñðîêà çàêëþ÷åíèÿ ñëåäóåò 
äóìàòü î áóäóùåì çàêëþ÷åííîãî, êîòîðîå æäåò åãî 
ïîñëå îñâîáîæäåíèÿ. Ê ýòîìó åãî ñëåäóåò ïîîùðÿòü, 
à òàêæå ïîìîãàòü åìó ïîääåðæèâàòü è óêðåïëÿòü 
ñâÿçè ñ ëèöàìè èëè ó÷ðåæäåíèÿìè, íàõîäÿùèìèñÿ 
çà ñòåíàìè òþðüìû, êîòîðûå ñïîñîáíû ñîäåéñòâî-
âàòü åãî âêëþ÷åíèþ â æèçíü îáùåñòâà è çàùèòèòü 
íàèëó÷øèå èíòåðåñû åãî ñåìüè» (ïðàâèëî 107). Äëÿ 
ýòîãî äîëæíû áûòü ñîçäàíû ïðàâèòåëüñòâåííûå èëè 
äðóãèå ñëóæáû è îðãàíèçàöèè, ïîìîãàþùèå çàêëþ-
÷åííûì íàõîäèòü ñâîå ìåñòî â îáùåñòâå ïîñëå îñ-
âîáîæäåíèÿ, àêêðåäèòîâàííûå ïðåäñòàâèòåëè òàêèõ 
îðãàíèçàöèé äîëæíû èìåòü íåîáõîäèìóþ âîçìîæ-
íîñòü ïîñåùàòü òþðåìíûå ó÷ðåæäåíèÿ è çàêëþ-
÷åííûõ â íèõ ëèö. Äåÿòåëüíîñòü òàêèõ îðãàíèçàöèé 
äîëæíà áûòü öåíòðàëèçîâàííîé è ñêîîðäèíèðîâàí-
íîé, ñ òåì ÷òîáû îáåñïå÷èòü ìàêñèìàëüíî ýôôåê-
òèâíîå èñïîëüçîâàíèå èõ ðàáîòû (ïðàâèëî 108).

Íî íà ñåãîäíÿøíèé äåíü â Ðîññèéñêîé Ôåäåðà-
öèè îòñóòñòâóåò êàê çàêîíîäàòåëüíûé ïåðå÷åíü òàêèõ 
ñëóæá è îðãàíèçàöèé, òàê è ðåãëàìåíòàöèÿ èõ äåÿ-
òåëüíîñòè.

Äåÿòåëüíîñòü ïî îêàçàíèþ ïîìîùè îñóæäåííûì, 
îñâîáîæäàåìûì îò îòáûâàíèÿ íàêàçàíèÿ, îïèñûâà-
åòñÿ â ãëàâå 22 ÓÈÊ ÐÔ «Ïîìîùü îñóæäåííûì, îñ-
âîáîæäàåìûì îò îòáûâàíèÿ íàêàçàíèÿ, è êîíòðîëü 
çà íèìè». Íî ýòèõ çàêîíîäàòåëüíûõ ïîëîæåíèé ÿâíî 
íåäîñòàòî÷íî.

Òàê, âîñïèòàòåëüíàÿ ðàáîòà â öåëÿõ ïîäãîòîâêè ê 
îñâîáîæäåíèþ îñóæäåííûõ ê ëèøåíèþ ñâîáîäû íà-
÷èíàåòñÿ çà 6 ìåñÿöåâ äî èñòå÷åíèÿ ñðîêà ëèøåíèÿ 

1 Íàïîìíèì, ÷òî ìåæäóíàðîäíûå ñòàíäàðòû îá îáðàùåíèè ñ îñóæäåííûìè, ÿâëÿÿñü àêòàìè ìåæäóíàðîäíûõ ïðàâèòåëü-
ñòâåííûõ îðãàíèçàöèé, íîñÿò ðåêîìåíäàòåëüíûé õàðàêòåð, íî ãîñóäàðñòâà îáÿçàíû âî âíóòðåííåì çàêîíîäàòåëüñòâå ó÷èòûâàòü 
èõ ïîëîæåíèÿ, ò. ê. îíè âîñïðîèçâîäÿò îáùåïðèçíàííûå ïðèíöèïû è íîðìû ðàòèôèöèðîâàííûõ ìåæäóíàðîäíûõ àêòîâ.

Àäîåâñêàÿ Î. À.   Î âîçìîæíîñòÿõ è ïðåäåëàõ ó÷åòà ìåæäóíàðîäíîãî îïûòà ðåñîöèàëèçàöèè îñóæäåííûõ...
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ñâîáîäû (ñò. 180 ÓÈÊ ÐÔ). Î÷åâèäíî, ÷òî ýòîãî ñðîêà 
íåäîñòàòî÷íî. Ðåñîöèàëèçàöèÿ îñóæäåííûõ äîëæ-
íà íà÷èíàòüñÿ ñ ïåðâûõ äíåé èñïîëíåíèÿ (îòáûâà-
íèÿ) íàêàçàíèÿ, êàê ýòî îïðåäåëåíî â Ìèíèìàëüíûõ 
ñòàíäàðòíûõ ïðàâèëàõ ÎÎÍ â îòíîøåíèè îáðàùåíèÿ 
ñ çàêëþ÷åííûìè (2015 ã.). Ê òîìó æå â ÓÈÊ ÐÔ íå 
ïðåäóñìîòðåíû òàêèå ôîðìû âçàèìîäåéñòâèÿ äîëæ-
íîñòíûõ ëèö, îñóùåñòâëÿþùèõ âîñïèòàòåëüíóþ äå-
ÿòåëüíîñòü, è îñóæäåííûõ, êîòîðûå ñïîñîáñòâîâàëè 
áû ôîðìèðîâàíèþ è ðàçâèòèþ ó ïîñëåäíèõ îòâåò-
ñòâåííîãî ïîâåäåíèÿ è ñàìîñòîÿòåëüíîãî îáðàçà æèç-
íè ïîñëå îñâîáîæäåíèÿ îò îòáûâàíèÿ íàêàçàíèÿ.

Ñ÷èòàåì, ÷òî â ÓÈÊ ÐÔ íåîáõîäèìî áîëåå ïîëíî 
óðåãóëèðîâàòü ñîäåðæàíèå âîñïèòàòåëüíîé ðàáîòû, 
êîòîðàÿ ñïîñîáíà óëó÷øèòü ëè÷íîñòü îñóæäåííîãî 
çà âðåìÿ îòáûâàíèÿ íàêàçàíèÿ ïóòåì öåëåíàïðàâ-
ëåííîãî èñïðàâèòåëüíîãî âîçäåéñòâèÿ, à òàêæå ïîä-
ãîòîâèòü åãî ê âåäåíèþ ñàìîñòîÿòåëüíîãî è ñîöè-
àëüíî ïîëåçíîãî îáðàçà æèçíè ïîñëå îñâîáîæäåíèÿ 
îò îòáûâàíèÿ íàêàçàíèÿ.  

Â ñò. 180 ÓÈÊ ÐÔ îïèñûâàþòñÿ îáÿçàííîñòè àä-
ìèíèñòðàöèè ó÷ðåæäåíèé, èñïîëíÿþùèõ íàêàçàíèÿ, 
ïî ñîäåéñòâèþ â òðóäîâîì è áûòîâîì óñòðîéñòâå îñ-
âîáîæäàåìûõ îñóæäåííûõ è â ïðèìåíåíèè ê íèì ìåð 
ìåäèöèíñêîãî õàðàêòåðà. Òàê, àäìèíèñòðàöèÿ ó÷ðåæ-
äåíèÿ, èñïîëíÿþùåãî íàêàçàíèå, óâåäîìëÿåò îðãàíû 
ìåñòíîãî ñàìîóïðàâëåíèÿ è ôåäåðàëüíóþ ñëóæáó çà-
íÿòîñòè ïî èçáðàííîìó îñóæäåííûì ìåñòó æèòåëüñòâà 
î åãî ïðåäñòîÿùåì îñâîáîæäåíèè, íàëè÷èè ó íåãî æè-
ëüÿ, åãî òðóäîñïîñîáíîñòè è èìåþùèõñÿ ñïåöèàëüíî-
ñòÿõ. Î÷åâèäíî, ÷òî ñàìî ïî ñåáå ïðîñòîå ïèñüìåííîå 
óâåäîìëåíèå èñïîëíèòåëüíûõ îðãàíîâ âëàñòè î ïðåä-
ñòîÿùåì îñâîáîæäåíèè îñóæäåííîãî íå ãàðàíòèðóåò 
åìó íè òðóäîóñòðîéñòâà, íè ïîëó÷åíèÿ æèëüÿ è ò. ä.

Ñîãëàñíî ñò. 181 ÓÈÊ ÐÔ, îñóæäåííûì, îñâî-
áîæäàåìûì îò îòáûâàíèÿ íàêàçàíèÿ, îáåñïå÷èâàåòñÿ 
áåñïëàòíûé ïðîåçä ê ìåñòó æèòåëüñòâà, îíè îáåñïå-
÷èâàþòñÿ ïðîäóêòàìè ïèòàíèÿ èëè äåíüãàìè íà âðå-
ìÿ ïðîåçäà â ïîðÿäêå, óñòàíàâëèâàåìîì óïîëíîìî-
÷åííûì ôåäåðàëüíûì îðãàíîì (÷. 1). Ïðè îòñóòñòâèè 
íåîáõîäèìîé ïî ñåçîíó îäåæäû èëè ñðåäñòâ íà åå 
ïðèîáðåòåíèå îñóæäåííûå, îñâîáîæäàåìûå èç ìåñò 
ëèøåíèÿ ñâîáîäû, îáåñïå÷èâàþòñÿ îäåæäîé çà ñ÷åò 
ñðåäñòâ ôåäåðàëüíîãî áþäæåòà. Èì ìîæåò áûòü âû-
äàíî åäèíîâðåìåííîå äåíåæíîå ïîñîáèå â ðàçìåðå, 
óñòàíàâëèâàåìîì Ïðàâèòåëüñòâîì Ðîññèéñêîé Ôåäå-
ðàöèè (÷. 2). Íî âåëè÷èíà ýòîãî ïîñîáèÿ ñîñòàâëÿåò 
850 ðóáëåé (ïîñòàíîâëåíèå Ïðàâèòåëüñòâà Ðîññèé-
ñêîé Ôåäåðàöèè îò 25 äåêàáðÿ 2006 ã. ¹ 800 «Î ðàç-
ìåðå åäèíîâðåìåííîãî äåíåæíîãî ïîñîáèÿ, êîòîðîå 
ìîæåò áûòü âûäàíî îñóæäåííûì, îñâîáîæäàåìûì èç 
ìåñò ëèøåíèÿ ñâîáîäû»). Î÷åâèäíî, ÷òî ýòîé ñóììû 
äëÿ æèçíè â òå÷åíèå ïåðèîäà, íåïîñðåäñòâåííî ñëå-
äóþùåãî çà îñâîáîæäåíèåì íåäîñòàòî÷íî.

Ê òîìó æå ó áîëüøèíñòâà îñóæäåííûõ íå ôîðìè-
ðóåòñÿ ò. í. ñáåðåãàòåëüíûé ôîíä îñâîáîæäåíèÿ, íà 
êîòîðûé îðèåíòèðóþò ìåæäóíàðîäíûå ñòàíäàðòû 
îáðàùåíèÿ ñ çàêëþ÷åííûìè. Êàê çàêðåïëåíî â Ïðà-
âèëàõ Íåëüñîíà Ìàíäåëû: «...ñèñòåìà èñïîëíåíèÿ 

íàêàçàíèÿ äîëæíà òàêæå ïðåäóñìàòðèâàòü, ÷òî ÷àñòü 
çàðàáîòàííûõ çàêëþ÷åííûì äåíåã îñòàåòñÿ íà õðà-
íåíèè òþðåìíîé àäìèíèñòðàöèè, êîòîðàÿ ïåðåäàåò 
åìó ýòè ñáåðåæåíèÿ â ìîìåíò åãî îñâîáîæäåíèÿ» 
(ïðàâèëî 103).

Íà ïðàêòèêå ýòîãî íå ïðîèñõîäèò, ïîñêîëüêó íà-
êîïëåíèÿ ó áîëüøèíñòâà ëèö, îñâîáîæäåííûõ îò 
îòáûâàíèÿ íàêàçàíèÿ â âèäå ëèøåíèÿ ñâîáîäû, îò-
ñóòñòâóþò, ò. ê. â ïåðèîä îòáûâàíèÿ íàêàçàíèÿ íå 
òðóäîóñòðîåíî îò 60 äî 80 % îñóæäåííûõ â çàâèñè-
ìîñòè îò ðåãèîíà ñòðàíû. 

Ñîãëàñíî ñò. 182 ÓÈÊ ÐÔ, «îñóæäåííûå, îñâîáîæ-
äàåìûå îò àðåñòà èëè ëèøåíèÿ ñâîáîäû, èìåþò ïðàâî 
íà òðóäîâîå è áûòîâîå óñòðîéñòâî è ïîëó÷åíèå äðóãèõ 
âèäîâ ñîöèàëüíîé ïîìîùè â ñîîòâåòñòâèè ñ çàêîíî-
äàòåëüñòâîì Ðîññèéñêîé Ôåäåðàöèè è íîðìàòèâíû-
ìè ïðàâîâûìè àêòàìè». Íî ýòè íîðìû, íà êîòîðûå 
ññûëàåòñÿ ñò. 182 ÓÈÊ ÐÔ, íå ñèñòåìàòèçèðîâàíû, 
ðàññðåäîòî÷åíû ïî ðàçëè÷íûì íîðìàòèâíûì ïðàâî-
âûì àêòàì, à ñïåöèàëüíîãî çàêîíà, ðåãóëèðóþùåãî 
âîïðîñû ñîöèàëüíîé àäàïòàöèè ëèö, îòáûâøèõ óãî-
ëîâíîå íàêàçàíèå è îñâîáîæäåííûõ îò íåãî, â Ðîñ-
ñèéñêîé Ôåäåðàöèè íåò.

Òàêèì îáðàçîì, ïîëîæåíèÿ ìåæäóíàðîäíûõ 
ñòàíäàðòîâ î ðåñîöèàëèçàöèè (ðåèíòåãðàöèè) ëèö, 
îòáûâøèõ óãîëîâíîå íàêàçàíèå â âèäå ëèøåíèÿ ñâî-
áîäû, â ðîññèéñêîì çàêîíîäàòåëüñòâå ïðàêòè÷åñêè 
íå ðåàëèçóþòñÿ.

Ïî ìíåíèþ êîíñóëüòàíòà Óïîëíîìî÷åííîãî ïî 
ïðàâàì ÷åëîâåêà â Ñàìàðñêîé îáëàñòè Í. Â. Ãåðàñè-
ìîâà, â öåëÿõ áîëåå ïîëíîãî ó÷åòà ìåæäóíàðîäíîãî 
îïûòà ðåñîöèàëèçàöèè îñóæäåííûõ ê ëèøåíèþ ñâî-
áîäû íåîáõîäèìî ñîçäàíèå ñîîòâåòñòâóþùåãî ìåæî-
òðàñëåâîãî èíñòèòóòà, îáðàçîâàííîãî çà ñ÷åò ñèñòåì-
íîé èíòåãðàöèè íîðì óãîëîâíî-èñïîëíèòåëüíîãî 
ïðàâà (â ÷àñòè äåòàëüíîé ðåãëàìåíòàöèè ñðîêîâ è 
ñîäåðæàíèÿ ïîäãîòîâêè îñóæäåííûõ ê îñâîáîæäå-
íèþ), ïðàâà ñîöèàëüíîãî îáåñïå÷åíèÿ (â ÷àñòè óñòà-
íîâëåíèÿ ñóáúåêòèâíûõ ïðàâ îòáûâøèõ íàêàçàíèå 
ãðàæäàí íà ñîöèàëüíîå îáåñïå÷åíèå), òðóäîâîãî 
ïðàâà (â ÷àñòè óñòàíîâëåíèÿ äîïîëíèòåëüíûõ ãà-
ðàíòèé ðåàëèçàöèè ïðàâà íà òðóä äëÿ ðàññìàòðèâà-
åìîé êàòåãîðèè ãðàæäàí) àäìèíèñòðàòèâíîãî ïðàâà 
(â ÷àñòè óñòàíîâëåíèÿ êîìïåòåíöèè îðãàíîâ èñïîë-
íèòåëüíîé âëàñòè ôåäåðàëüíîãî è ðåãèîíàëüíîãî 
óðîâíåé, à òàêæå îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ 
ïî ðåàëèçàöèè îòäåëüíûõ êîìïîíåíòîâ ïîäãîòîâêè 
îñóæäåííûõ ê îñâîáîæäåíèþ è îêàçàíèÿ èì ñîäåé-
ñòâèÿ â ñîöèàëüíîé àäàïòàöèè, à òàêæå îáåñïå÷å-
íèÿ êîíòðîëÿ çà èõ ïîâåäåíèåì), óãîëîâíîãî ïðàâà 
(â ÷àñòè óñòàíîâëåíèÿ ñðîêà, â òå÷åíèå êîòîðîãî 
îñóæäåííûé ìîæåò îáëàäàòü ñïåöèàëüíûì ïðàâî-
âûì ñòàòóñîì (ñðîê ïîãàøåíèÿ èëè ñíÿòèÿ ñóäèìî-
ñòè), à òàêæå äðóãèõ îòðàñëåé ïðàâà. 

Ïîëàãàåì, ÷òî íàçðåëà íåîáõîäèìîñòü ïðèíÿòèÿ 
ñïåöèàëüíîãî ôåäåðàëüíîãî çàêîíà ñ óñëîâíûì íà-
çâàíèåì «Î ðåñîöèàëèçàöèè ëèö, îòáûâøèõ óãîëîâ-
íîå íàêàçàíèå è îñâîáîæäåííûõ îò íåãî», êîòîðûé 
âûïîëíÿë áû áàçîâóþ ðîëü â çàêîíîäàòåëüñòâå î âîç-
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âðàùåíèè â îáùåñòâî â êà÷åñòâå ñîãðàæäàí ëèö, îò-
áûâàâøèõ óãîëîâíîå íàêàçàíèå, è ãàðàíòèðîâàë áû 
ýòèì ëèöàì âñåñòîðîííþþ è íåîáõîäèìóþ ïîñòïåíè-
òåíöèàðíóþ ïîìîùü. Â çàêîíå äîëæíà áûòü ñêîîðäè-
íèðîâàíà äåÿòåëüíîñòü îðãàíîâ ïðîêóðàòóðû, ÔÑÈÍ 
Ðîññèè, ÌÂÄ Ðîññèè, à òàêæå äðóãèõ èñïîëíèòåëü-
íûõ îðãàíîâ âëàñòè è ïðåäñòàâèòåëåé ãðàæäàíñêîãî 
îáùåñòâà â ñâÿçè ñ ãàðàíòèðîâàíèåì ïðàâ è îêàçàíèåì 
ìàòåðèàëüíîé, ñîöèàëüíî-áûòîâîé, ïåäàãîãè÷åñêîé, 
ïñèõîëîãè÷åñêîé, ìåäèöèíñêîé, þðèäè÷åñêîé ïîìî-
ùè ëèöàì, îñâîáîæäåííûì îò óãîëîâíîãî íàêàçàíèÿ. 
Îòäåëüíîãî çàêîíîäàòåëüíîãî ðåãóëèðîâàíèÿ òðåáóþò 
âîïðîñû îðãàíèçàöèè ïðîôåññèîíàëüíîãî îáó÷åíèÿ 
è äîïîëíèòåëüíîãî ïðîôåññèîíàëüíîãî îáðàçîâàíèÿ 
ëèö, ñîâåðøèâøèõ ïðåñòóïëåíèÿ, ïî ïðîôåññèÿì è 
ñïåöèàëüíîñòÿì, âîñòðåáîâàííûì íà ðûíêå òðóäà. Ñà-
ìîñòîÿòåëüíûé ðàçäåë çàêîíà äîëæåí áûòü ïîñâÿùåí 
ó÷àñòèþ îáùåñòâåííîñòè â ðåñîöèàëèçàöèè ëèö, îò-
áûâøèõ óãîëîâíîå íàêàçàíèå è îñâîáîæäåííûõ îò íåãî. 

Â îñíîâó ðåñîöèàëèçàöèîííîãî ïðîöåññà äîëæíà 
áûòü ïîëîæåíà îôèöèàëüíî ïðèíÿòàÿ è îäîáðåííàÿ 
îáùåñòâåííîñòüþ Äîðîæíàÿ êàðòà ðåñîöèàëèçàöèè 
è ðåàëüíîãî âêëþ÷åíèÿ â ãðàæäàíñêîå îáùåñòâî 
ëèö, îòáûâøèõ óãîëîâíîå íàêàçàíèå è îñâîáîæäåí-
íûõ îò íåãî (äàëåå – Äîðîæíàÿ êàðòà). 

Äîðîæíàÿ êàðòà äîëæíà ñòàòü îôèöèàëüíûì èñ-
òî÷íèêîì çàêîíîäàòåëüñòâà î ðåñîöèàëèçàöèè è 
îñíîâûâàòüñÿ íà ìåæäóíàðîäíûõ ñòàíäàðòàõ ðåñî-
öèàëèçàöèè îñóæäåííûõ è ó÷èòûâàòü äîñòèæåíèÿ 
ðîññèéñêîé è çàðóáåæíîé íàóêè è ïðàêòèêè. 

Â Äîðîæíîé êàðòå íåîáõîäèìî îïðåäåëèòü öåëè, 
çàäà÷è, ïðèíöèïû è ïðèîðèòåòíûå íàïðàâëåíèÿ ïî-
ëèòèêè ðåñîöèàëèçàöèè ëèö, îòáûâøèõ íàêàçàíèå è 
îñâîáîæäåííûõ îò íåãî.

Ïðè îñóùåñòâëåíèè ïîëèòèêè ðåñîöèàëèçàöèè íå-
îáõîäèìî ãàðàíòèðîâàòü ðåàëèçàöèþ îñíîâíûõ ïðàâ 
ëèö, îñâîáîæäåííûõ îò îòáûâàíèÿ íàêàçàíèÿ. Â ïåð-
âóþ î÷åðåäü ðå÷ü èäåò î ïðàâàõ ÷åëîâåêà, çàêðåïëåí-
íûõ â Ìåæäóíàðîäíîì ïàêòå î ãðàæäàíñêèõ è ïîëè-
òè÷åñêèõ ïðàâàõ, Êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà è 
îñíîâíûõ ñâîáîä, Êîíâåíöèè ïðîòèâ ïûòîê è äðóãèõ 
æåñòîêèõ, áåñ÷åëîâå÷íûõ èëè óíèæàþùèõ äîñòîèí-
ñòâî âèäîâ îáðàùåíèÿ è íàêàçàíèÿ, êîòîðûå âîøëè â 
ñèñòåìó ðîññèéñêîãî ïðàâà: ïðàâî íà æèçíü, çäîðîâüå, 
äîñòîéíîå ñóùåñòâîâàíèå, îáðàçîâàíèå, òðóä, îáå-
ñïå÷åíèå âîçìîæíîñòåé äëÿ áëàãîïðèÿòíîãî ðàçâèòèÿ 
ó÷àñòèÿ â æèçíè îáùåñòâà è äð.

Â Äîðîæíîé êàðòå íåîáõîäèìî çàêðåïèòü ñáàëàíñè-
ðîâàííîå ó÷àñòèå âñåõ âåòâåé ãîñóäàðñòâåííîé âëàñòè è 
ïðåäñòàâèòåëåé ãðàæäàíñêîãî îáùåñòâà â äàííîì ïðî-
öåññå, à òàêæå ïðåäóñìîòðåòü êîíêðåòíûå ðåñîöèàëè-
çàöèîííûå ìåðîïðèÿòèÿ, ñóáúåêòîâ, îòâåòñòâåííûõ çà 
ýòè ìåðîïðèÿòèÿ, è èñòî÷íèêè èõ ôèíàíñèðîâàíèÿ. 

Â Äîðîæíîé êàðòå äîëæíû áûòü îòðàæåíû íîð-
ìû âñåõ ðàçíîîòðàñëåâûõ íîðìàòèâíûõ ïðàâîâûõ 
àêòîâ, ïîñâÿùåííûõ â òîé èëè èíîé ñòåïåíè ðåñî-
öèàëèçàöèè. Ïðè ýòîì èõ ñëåäóåò ñêîíñòðóèðîâàòü 
òàêèì îáðàçîì, ÷òîáû ìàêñèìàëüíî îáåñïå÷èòü îð-
ãàíè÷åñêîå âçàèìîäåéñòâèå îðãàíîâ ÔÑÈÍ Ðîññèè, 

ÌÂÄ Ðîññèè ñ èíûìè ãîñóäàðñòâåííûìè îðãàíàìè 
âëàñòè è ïðåäñòàâèòåëÿìè ãðàæäàíñêîãî îáùåñòâà, 
ó÷àñòâóþùèìè â îêàçàíèè ïîìîùè ëèöàì, îòáûâ-
øèì óãîëîâíîå íàêàçàíèå è îñâîáîæäåííûì îò íåãî.

Ðàçðàáîòêà îïòèìàëüíûõ ôîðì òàêîãî âçàèìî-
äåéñòâèÿ – âàæíàÿ çàäà÷à íàóêè. Çäåñü íåîáõîäèìî 
êîìïëåêñíîå èñïîëüçîâàíèå äîñòèæåíèé íå òîëüêî 
þðèäè÷åñêîé íàóêè, íî è ïåäàãîãèêè, ïñèõîëîãèè, 
ñîöèîëîãèè, ìåäèöèíû.

Äëÿ ïðèíÿòèÿ Äîðîæíîé êàðòû íåîáõîäèìî îáú-
åäèíèòü óñèëèÿ ãîñóäàðñòâåííûõ îðãàíîâ è ãðàæ-
äàíñêîãî îáùåñòâà, â òîì ÷èñëå íåêîììåð÷åñêèõ 
îðãàíèçàöèé, ïðåäñòàâèòåëåé íàó÷íûõ êðóãîâ è 
ïðàêòè÷åñêèõ ñïåöèàëèñòîâ, êîòîðûå â ðåçóëüòàòå 
îáìåíà îïûòîì, àíàëèçà ñîñòîÿíèÿ ïðåñòóïíîñòè 
è èññëåäîâàíèé â îáëàñòè ïðåäóïðåæäåíèÿ ðåöè-
äèâíîé ïðåñòóïíîñòè ñìîãóò ðàçðàáîòàòü îñíîâíûå 
ðóêîâîäñòâà ïî ðåñîöèàëèçàöèè ëèö, îòáûâøèõ óãî-
ëîâíîå íàêàçàíèå è îñâîáîæäåííûõ îò íåãî, êîòî-
ðûå áóäóò çàêðåïëåíû â Äîðîæíîé êàðòå. 
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O. A. Adoyevskaya*

ON THE POSSIBILITY AND LIMITS OF TAKING INTO ACCOUNT THE INTERNATIONAL EXPERIENCE 
OF THE RESOCIALIZATION OF PRISONERS SENTENCED TO THE DEPRIVATION OF LIBERTY**

The article examines the possibilities and limits of taking into account international 
experience in the sphere of resocialization of prisoners sentenced to the deprivation 
of liberty. The updated UN Standard Minimum Rules for the Treatment of Prisoners 
(Nelson Mandela Rule, 2015) are analyzed and special attention is paid to the provisions 
of this international act on the social ties of prisoners and their guardianship after release.

The problems of the formation of the Russian state policy in the sphere of resocialization 
of persons released from serving their sentences are shown. The notion of resocialization, 
which is understood as the process of integrating persons who served a sentence, into 
the system of social relations by means of mastering a new socio-cultural environment 
is given. The conclusion is made that it is necessary to adopt the federal law «On the 
resocialization of persons who have served a criminal sentence and were released from 
it»., which should reflect the main directions and means of post-penitentiary assistance 
to persons released from serving their sentence. The question is raised about the need to 
develop a Road Map for resocialization and the real inclusion in civil society of persons 
who have served a criminal sentence and who have been released from it.

Key words: recidivist crime, resocialization, criminal-executive policy, international 
standards on the treatment of convicts.
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ÈÇ ÈÑÒÎÐÈÈ ÔÎÐÌÈÐÎÂÀÍÈß ÍÀÓ×ÍÛÕ ÂÇÃËßÄÎÂ Â ÐÎÑÑÈÉÑÊÎÉ ÈÌÏÅÐÈÈ 
ÍÀ ÈÍÑÒÈÒÓÒ ÑÎÃËÀÑÈß  ÏÎÒÅÐÏÅÂØÅÃÎ (ÏÎÑÒÐÀÄÀÂØÅÃÎ) ÍÀ ÏÐÈ×ÈÍÅÍÈÅ ÅÌÓ ÂÐÅÄÀ 

Â ñòàòüå ðàñêðûâàþòñÿ ñóùåñòâîâàâøèå â Ðîññèè XIX  – íà÷àëà XX ââ. íà-
ó÷íûå ïðåäñòàâëåíèÿ îá óãîëîâíî-ïðàâîâîì ðåàãèðîâàíèè íà ïðè÷èíåíèå âðåäà 
îõðàíÿåìûì óãîëîâíûì çàêîíîì èíòåðåñàì ñ òàê íàçûâàåìîãî ñîãëàñèÿ ïîòåð-
ïåâøåãî èëè ïî åãî ïðîñüáå. Ñêîíöåíòðèðîâàíî âíèìàíèå íà âîïðîñàõ îöåíêè 
ñîãëàñèÿ ïîòåðïåâøåãî íà ïðè÷èíåíèå åìó âðåäà â çàâèñèìîñòè îò îáúåêòà óãî-
ëîâíî-ïðàâîâîé îõðàíû.

Èñòî÷íèêîâîé áàçîé ñòàòüè ïîñëóæèëè ìîíîãðàôè÷åñêèå è äèññåðòàöèîííûå 
èññëåäîâàíèÿ ó÷åíûõ-êðèìèíàëèñòîâ XIX–XX ââ.

Êëþ÷åâûå ñëîâà: ïîòåðïåâøèé, ïîñòðàäàâøèé, äèññåðòàöèîííûå èññëåäîâà-
íèÿ, Ðîññèéñêàÿ èìïåðèÿ.

Â òåîðèè óãîëîâíîãî ïðàâà XIX – íà÷àëà XX ââ. 
äëÿ îáîçíà÷åíèÿ ëèö, êîòîðûì ïðè÷èíåí ïðåñòóï-
íûé âðåä, èñïîëüçóþòñÿ òåðìèíû «ïîòåðïåâøèé», 
«ïîñòðàäàâøèé». Äëÿ íà÷àëà ñêàæåì, ÷òî âîïðîñ î 
çíà÷åíèè ñîãëàñèÿ ïîòåðïåâøåãî (ïîñòðàäàâøå-
ãî), â ÷àñòíîñòè, ïðè óáèéñòâå è îáèäå, ïîäíèìà-
åòñÿ þðèñòàìè XVI–XVII ââ. Áîëåå æå ïîäðîáíàÿ 
åãî ðàçðàáîòêà íà÷èíàåòñÿ â êîíöå XVIII – íà÷àëå 
XIX ââ. Â ýòîé ñâÿçè äîñòàòî÷íî óïîìÿíóòü òåîðèè 
î âëèÿíèè ñîãëàñèÿ ïîòåðïåâøåãî íà óãîëîâíóþ 
îòâåòñòâåííîñòü ñîäåÿííîãî, êîòîðûå Ë.Ñ. Áåëî-
ãðèö-Êîòëÿðåâñêèé ïðåäëàãàåò äåëèòü íà òðè òèïà: 
1) ñóáúåêòèâíûå, ñ èõ òî÷êîé çðåíèÿ íà ïðåñòóïëå-
íèå êàê íàðóøåíèå ñóáúåêòèâíîãî ïðàâà, âñëåäñòâèå 
÷åãî âñÿêîå íàðóøåíèå áëàã êàêîãî-ëèáî ëèöà, ñî-
âåðøåííîå ñ åãî ñîãëàñèÿ, äîëæíî îñòàâàòüñÿ áåçíà-
êàçàííûì (Êàíò, Øòþáåëü, Òèòìàí, Ãåíêå, Âåõòåð, 
Ýëè è äð.); 2) îáúåêòèâíûå, ðàññìàòðèâàþùèå ïðå-
ñòóïëåíèå êàê íàðóøåíèå îáúåêòèâíûõ ïðàâ èëè, 
÷òî òî æå,  ïðàâîïîðÿäêà, âñëåäñòâèå ÷åãî ñîãëàñèå 
ïîñòðàäàâøåãî íå ïîçâîëÿëî óíè÷òîæèòü ïðåñòóï-
íîñòü äåÿíèÿ (Èàðêå, Ãåéá, Ìàðåöîëü è äð.); 3) ñìå-
øàííûå, ðàçäåëÿâøèå âñå ïðàâà íà îò÷óæäàåìûå è 
íåîò÷óæäàåìûå, ïðèçíàâàëè, ÷òî ñîãëàñèå óíè÷òî-
æàåò ïðîòèâîçàêîííîñòü äåéñòâèé òîëüêî ïðè íà-
ðóøåíèè îò÷óæäàåìûõ ïðàâ (Ôåéåðáàõ, Ãðîëüìàí, 
Êåñòëèí, Ãåëüøíåð, Áåðíåð, Ðîññè, Îðòîëàí è äð.) 
[1, c. 247]. Êàê âèäèì, â öåíòðå âíèìàíèÿ ëèøü îáú-
åêòèâíàÿ ñòîðîíà ïðåñòóïëåíèÿ. 

Íå îñòàíàâëèâàÿñü íà ïóòÿõ è ñïîñîáàõ ïðî-
íèêíîâåíèÿ ýòèõ òåîðèé â Ðîññèþ, ñêàæåì ëèøü, 
÷òî, çàèìñòâóÿ âíà÷àëå áàçîâóþ îñíîâó åâðîïåé-
ñêèõ óãîëîâíî-ïðàâîâûõ ó÷åíèé â òîì âèäå, â êà-
êîì îíà ñëîæèëàñü â XVIII–XIX ââ., ðóññêèå ó÷åíûå 
XIX – íà÷àëà XX â. äîñòàòî÷íî áûñòðî îñîçíàëè, 
÷òî, ïîäîáíî îäåæäå ñ ÷óæîãî ïëå÷à, ýòè èäåè âû-
ãëÿäÿò îòêðîâåííî ÷óæäûìè áåç ó÷åòà îòå÷åñòâåí-
íîé ñïåöèôèêè. Íàïðèìåð, êðèòèêóÿ òàê íàçûâà-
åìûå ñìåøàííûå òåîðèè, Ñ. Â. Ïîçíûøåâ ïèøåò 
ñëåäóþùåå: «…ïðåäñòàâëÿåòñÿ, ïðåæäå âñåãî, íåïî-

íÿòíûì è íåäîêàçàííûì, ïî÷åìó ñ ýòèì ðàçëè÷èåì 
áëàã îò÷óæäàåìûõ è íåîò÷óæäàåìûõ äîëæíî ñâÿçû-
âàòüñÿ ðàçëè÷íîå çíà÷åíèå ñîãëàñèÿ ïîñòðàäàâøåãî, 
ïî÷åìó â îäíîì ñëó÷àå ýòî ñîãëàñèå èìååò îäíî çíà-
÷åíèå, à â äðóãîì – äèàìåòðàëüíî ïðîòèâîïîëîæ-
íîå. Âî-âòîðûõ, ñàìîå äåëåíèå áëàã íà îò÷óæäàåìûå 
è íåîò÷óæäàåìûå ïðåäñòàâëÿåòñÿ äîâîëüíî íåîïðå-
äåëåííûì. Êàêèå áëàãà ñ÷èòàòü îò÷óæäàåìûìè – òå 
ëè, êîòîðûå ñóáúåêò ìîæåò ïåðåäàòü èëè ïåðåíåñòè 
íà äðóãîå ëèöî, èëè òå, îò êîòîðûõ îí âîîáùå ìîæåò 
îòêàçàòüñÿ, õîòÿ áû áåç ïåðåäà÷è êîìó-ëèáî? Âðÿä 
ëè ìîæíî áûëî ïðèäàòü ñëîâó ‘‘îò÷óæäàåìûé’’ åùå 
êàêîå-ëèáî èíîå çíà÷åíèå» [2, c. 174]. Â ñâÿçè ñ ýòèì 
áîëåå øèðîêîå ïîíèìàíèå íàøëà òî÷êà çðåíèÿ, ñî-
ãëàñíî êîòîðîé ïðàâèëüíîå ðàçðåøåíèå âîïðîñà ìî-
æåò áûòü îñóùåñòâëåíî ëèøü ïóòåì àíàëèçà îòäåëü-
íûõ ïðåñòóïëåíèé. 

Ïðèíèìàÿ âî âíèìàíèå òåìó íàøåãî èññëåäîâà-
íèÿ, ñêîíöåíòðèðóåì âíèìàíèå íà âîïðîñàõ îöåíêè 
ñîãëàñèÿ ïîòåðïåâøåãî â çàâèñèìîñòè îò îáúåêòà óãî-
ëîâíî-ïðàâîâîé îõðàíû. Òàê, îòíîñÿ ê òàêîâûì ÷å-
ëîâå÷åñêèå áëàãà, Ï. Ï. Ïóñòîðîñëåâ, ñ òî÷êè çðåíèÿ 
ñîîòíîøåíèÿ ïóáëè÷íûõ è ÷àñòíûõ èíòåðåñîâ, äåëèò 
èõ íà äâà ðàçðÿäà. Ê ïåðâîìó ïðèíàäëåæàò òå áëàãà, 
íåïðèêîñíîâåííîñòü êîòîðûõ, ïî ïîíÿòèÿì äàííîãî 
íàðîäà â äàííîå âðåìÿ â äàííîì ìåñòå, âàæíà ñàìà 
ïî ñåáå äëÿ íàðîäíîãî áëàãîñîñòîÿíèÿ, íåçàâèñèìî 
îò òîãî, æåëàåò èëè íå æåëàåò îòäåëüíîå ëèöî ïîëü-
çîâàòüñÿ ýòèìè áëàãàìè (áåçîïàñíîñòü ãîñóäàðñòâà, 
äîáðîêà÷åñòâåííîñòü ïðàâîñóäèÿ è äåíåæíûõ çíàêîâ, 
ñâîáîäà îò ðàáñòâà è ò. ä.). Êî âòîðîìó ðàçðÿäó ó÷åíûé 
îòíîñèò òå ÷åëîâå÷åñêèå áëàãà, íåïðèêîñíîâåííîñòü 
êîòîðûõ, ïî ïîíÿòèÿì äàííîãî íàðîäà, âàæíà äëÿ íà-
ðîäíîãî áëàãîñîñòîÿíèÿ íå ñàìà ïî ñåáå, à ïîòîìó, 
÷òî åå æåëàåò îáëàäàòåëü ýòèõ áëàã, ðàäè ñâîåãî ÷àñò-
íîãî áëàãîñîñòîÿíèÿ (èìóùåñòâåííûå áëàãà, ëè÷íàÿ 
÷åñòü, òåëåñíàÿ íåïðèêîñíîâåííîñòü, îáûêíîâåííî 
òåëåñíàÿ íåâðåäèìîñòü è ò. ï.) [3, c. 303–304]. 
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Í. Ä. Ñåðãååâñêèé ñ÷èòàë, ÷òî âîïðîñ î çíà÷åíèè 
ñîãëàñèÿ ïîñòðàäàâøåãî íå ìîæåò èìåòü ìåñòî â ñëå-
äóþùèõ ñëó÷àÿõ: 1) âñå ïðåñòóïíûå äåÿíèÿ ïîëèòè-
÷åñêèå, ðåëèãèîçíûå, ïðîòèâ ïîðÿäêà óïðàâëåíèÿ, 
ñëóæåáíûå, íàðóøåíèÿ ïðàâèë áëàãîóñòðîéñòâà è áåç-
îïàñíîñòè â ñâÿçè îòñóòñòâèåì ñóáúåêòà, î ñîãëàñèè 
êîòîðîãî ìîãëà áûòü ðå÷ü; 2) äåÿíèÿ, â ñîñòàâ êîòîðûõ 
âõîäèò ôàêò íàðóøåíèÿ âîëè ëèöà (ïðåñòóïíûå äåÿíèÿ 
ïðîòèâ ñâîáîäû, èçíàñèëîâàíèå), ïîñêîëüêó ñîãëàñèå 
ïîñòðàäàâøåãî óñòðàíÿåò çäåñü ñàìîå ïðåäñòàâëåíèå 
î íàðóøåíèè êàêîãî áû òî íè áûëî áëàãà; 3) äåÿíèÿ, 
çàêëþ÷àþùèå â ñåáå ïîñÿãàòåëüñòâî íà ïðàâà è áëàãà 
ëèö íåäååñïîñîáíûõ – ìàëîëåòíèõ, íåâìåíÿåìûõ è 
ïðî÷. Ñîãëàñèå, äàííîå òàêèì ïîñòðàäàâøèì, íå ìî-
æåò èìåòü, î÷åâèäíî, íèêàêîãî çíà÷åíèÿ. «Ê ýòîé æå 
êàòåãîðèè îòíîñèòñÿ óìåðùâëåíèå ïëîäà» [4, c. 245]. 

Íå îòâëåêàÿñü îò çàäàííîé òåìû, çàìåòèì, ÷òî 
îòíåñåíèå Í. Ä. Ñåðãååâñêèì ïëîäà ê êàòåãîðèè íå-
äååñïîñîáíûõ ëèö ìîæåò áûòü è äàæå ñêîðåå âñåãî 
ñâÿçàíî ñ òåì, ÷òî ìåäèöèíñêàÿ íàóêà XIX â. óæå òîã-
äà íàñòàèâàëà, ÷òî ÷åëîâå÷åñêàÿ æèçíü íà÷èíàåòñÿ ñ 
ìîìåíòà çà÷àòèÿ [5, c. 69]. Èíà÷å ãîâîðÿ, â ðàìêàõ 
óãîëîâíî-ïðàâîâîãî ó÷åíèÿ î ñîãëàñèè ïîòåðïåâøå-
ãî (ïîñòðàäàâøåãî) ïîäíèìàëñÿ âîïðîñ è î íà÷àëå 
÷åëîâå÷åñêîé æèçíè. 

Â çàâèñèìîñòè îò âàæíîñòè çàùèòû îáúåêòà óãî-
ëîâíî-ïðàâîâîé îõðàíû, ïîäàâëÿþùåå áîëüøèí-
ñòâî îòå÷åñòâåííûõ èññëåäîâàòåëåé XIX – íà÷àëà 
XX ââ. ñîøëèñü âî ìíåíèè, ÷òî â èìóùåñòâåííûõ 
ïðåñòóïëåíèÿõ, ñîãëàñèå ïîñòðàäàâøåãî, ñòðîÿùååñÿ 
ïî ïðèíöèïó: volenti non fit injuria – äëÿ æåëàþùåãî 
íåò îáèäû,  èñêëþ÷àåò ïðåñòóïíîñòü äåÿíèÿ, «çà èñ-
êëþ÷åíèåì îáùåîïàñíîãî ïîâðåæäåíèÿ èìóùåñòâà» 
[2, c. 176].  Ïî ìíåíèþ Ë. Å. Âëàäèìèðîâà, íå òîëüêî â 
èìóùåñòâåííûõ, íî è â ïðåñòóïëåíèÿõ ïðîòèâ ñâîáîäû 
è ÷åñòè ÷àñòíûõ ëèö ñîãëàñèå ïîòåðïåâøåãî óñòðàíÿ-
åò ïðåñòóïíîñòü äåÿíèÿ [6, c. 73–74]. Êàê ñïðàâåäëèâî 
îòìå÷àë Ñ. È. Áàðøåâ, êîãäà õîçÿèí ïîçâîëÿåò âçÿòü 
ïðèíàäëåæàùóþ åìó âåùü, òî íå ìîæåò áûòü âîðîâ-
ñòâà. «Ðàâíûì îáðàçîì íåò è îáèäû, êîãäà òîò, ïðî-
òèâ êîãî ïðåäïðèíèìàåòñÿ îñêîðáèòåëüíîå äåéñòâèå, 
ñàì ñîèçâîëÿåò íà ýòî» [7, c. 26–27]. Ê ýòîìó ïåðå÷íþ 
Í. Ñ. Òàãàíöåâ äîáàâëÿë ïîñÿãàòåëüñòâà íà òåëåñíóþ 
íåïðèêîñíîâåííîñòü, çà èñêëþ÷åíèåì òÿæêèõ ïîâðåæ-
äåíèé îðãàíèçìà, ïðè÷èíåíèÿ òåëåñíîãî ðàññòðîéñòâà 
[8, c. 274–275]. Ïðèçíàíèÿ íàêàçóåìûì ïðè÷èíåíèÿ 
òÿæêèõ òåëåñíûõ ïîâðåæäåíèé (÷ëåíîâðåäèòåëüñòâà) ñ 
ñîãëàñèÿ ïîòåðïåâøåãî (ïîñòðàäàâøåãî) ïðèäåðæèâàëñÿ 
íå òîëüêî Í. Ñ. Òàãàíöåâ,  íî  è  À. Ô.  Êèñòÿêîâñêèé [9, 
c. 304], Í. Ä. Ñåðãååâñêèé [4, c. 283], Ñ. Â. Ïîçíûøåâ 
[2, c. 177] è äð. 

Ïî îáùåìó ïðàâèëó, óêàçûâàë È. ß. Ôîéíèöêèé, 
îò êàæäîãî áëàãà, åìó ïðèíàäëåæàùåãî, ÷åëîâåê ìîæåò 
îòêàçàòüñÿ, è òîãäà î íàðóøåíèè åãî íå ìîæåò áûòü 
áîëåå ðå÷è. Â òî æå âðåìÿ ïîä÷åðêèâàë, ÷òî «îòñþäà 
èñêëþ÷àåòñÿ áëàãî æèçíè, ïðèçíàâàåìîå, ïî îãðîì-
íîé âàæíîñòè åãî, íåîò÷óæäàåìûì… íåâîçìîæíî 
ïðåäñòàâèòü âñÿêîìó óáèâàòü äðóãîãî ïî âûðàæåííîìó 
ïîñëåäíèì æåëàíèþ» [10, c. 12]. Â óãîëîâíî-ïðàâîâîé 

íàóêå XIX – íà÷àëà XX ââ., êàê, âïðî÷åì, è â íàñòîÿùåå 
âðåìÿ, óáèéñòâî ïî ñîãëàñèþ (ïî ïðîñüáå) ïîòåðïåâ-
øåãî ÿâëÿëñÿ îäíèì èõ ñïîðíûõ âîïðîñîâ. Ê ïðèìåðó, 
Ë. Ñ. Áåëîãðèö-Êîòëÿðåâñêèé âûäåëÿë ñëåäóþùèå òè-
ïè÷íûå, ïî åãî ìíåíèþ, ñëó÷àè óáèéñòâ ïî ñîãëàñèþ 
(ïî ïðîñüáå): 1) ñîëäàò èëè îôèöåð íà âîéíå çàêàëûâà-
åò ñâîåãî òîâàðèùà, ñíèñõîäÿ ê åãî ïðîñüáå ïðåêðàòèòü 
ñòðàäàíèÿ; 2) äîêòîð ïî òåì æå ìîòèâàì äàåò ÿä áîëü-
íîìó; 3) âëþáëåííûå, âñòðå÷àÿ ïðåïÿòñòâèå ê áðàêó, 
ïðåäïî÷èòàþò æèçíü òàêèì îáðàçîì, ÷òî îäèí äîëæåí 
óáèòü ñíà÷àëà äðóãîãî, à ïîòîì ñàì ñåáÿ, ïðè÷åì âû-
ïîëíÿåòñÿ òîëüêî ïåðâàÿ ÷àñòü ïëàíà â ñèëó òîãî, ÷òî 
óáèéöà íå ñïîñîáåí ïîêîí÷èòü ñ ñîáîþ; 4) óáèéñòâî íà 
äóýëè, ïðåäïîëàãàþùåå òàêæå ñîãëàñèå ïîñòðàäàâøåãî 
[1, c. 249]. 

Àíàëèç èìåþùèõñÿ èñòî÷íèêîâ òîãî ïåðèîäà ïî-
çâîëÿåò íàì, ñ îïðåäåëåííûì îãðóáëåíèåì, âîïðîñ 
äà÷è ñîãëàñèÿ ïîòåðïåâøåãî ïðè ïîñÿãàòåëüñòâàõ 
íà æèçíü ðàçäåëèòü íà òðè ãðóïïû: ñîãëàñèå ïîòåð-
ïåâøåãî èñêëþ÷àåò óãîëîâíóþ îòâåòñòâåííîñòü; ñî-
ãëàñèå ïîòåðïåâøåãî íå óíè÷òîæàåò ïðåñòóïíîñòü 
äåÿíèÿ; ñîãëàñèå ïîòåðïåâøåãî íå óñòðàíÿåò ïðå-
ñòóïíîñòè ñîâåðøåííûõ äåéñòâèé ëèöà, ëèøèâøåãî 
æèçíè ïîòåðïåâøåãî, íî çàñëóæèâàåò ñìÿã÷åíèÿ íà-
êàçàíèÿ èëè äàæå ïðèçíàíèÿ íåíàêàçóåìûìè.

Â ñîîòâåòñòâèè ñ ïåðâûì ïîäõîäîì, âçàèìíîå 
ñîãëàøåíèå íà äåéñòâèå ïîñÿãàòåëÿ è ïîòåðïåâøå-
ãî, åñëè ïîñëåäíèé íå ìàëîëåòíèé èëè ïñèõè÷åñêè 
áîëüíîé, óíè÷òîæàåò ïðåñòóïíîñòü äåÿíèÿ. «Ãäå òå 
óñòà, êîòîðûå ðåøèëèñü áû ñêàçàòü «âèíîâåí», ãäå 
òà ðóêà, êîòîðàÿ äîáðîâîëüíî ðåøèëàñü áû ïîäïè-
ñàòü ñìåðòü èëè êàòîðãó, ãäå òîò èñïîëíèòåëü çàêîíà, 
êîòîðûé áû áåç âíóòðåííåãî ñîäðîãàíèÿ, áåç áîëè â 
ñåðäöå, èñïîëíèë áû ñìåðòíûé ïðèãîâîð íàä òåì, 
êòî, ìîæåò áûòü, ñàì ñ ìó÷èòåëüíîé áîëüþ ðåøèëñÿ 
ïðåêðàòèòü, âñëåäñòâèå ìîëüáû, ñòðàäàëü÷åñêèå ìè-
íóòû ñìåðòåëüíî ðàíåííîãî òîâàðèùà; êòî, ñòàâ ëè-
öîì ê ëèöó ñî ñâîåþ ñîâåñòüþ, ïîçâîëÿåò ñåáå êëåé-
ìèòü èìåíåì çëîäååâ äâóõ ëèö âçàèìíî óáèâàþùèõ 
äðóã äðóãà â ñîñòîÿíèè ãîëîäà èëè áåçûñõîäíîãî æè-
òåéñêîãî ãîðÿ», – ïèñàë Í. À. Íåêëþäîâ [11, c. 264]. 

Ðàññìàòðèâàÿ ñëó÷àè, êîãäà ñîëäàò íà ïîëå ñðàæå-
íèÿ çàêàëûâàåò ñâîåãî ñìåðòåëüíî ðàíåííîãî òîâàðè-
ùà ïî åãî ìîëüáå, ÷òîáû ñîêðàòèòü åãî ìó÷åíèÿ, èëè 
êîãäà ãåíåðàë, îêðóæåííûé íåïðèÿòåëåì, íå æåëàÿ 
ïîïàñòü â ïëåí, ïðåäëàãàåò ñâîåìó àäúþòàíòó ïî-
ìî÷ü åìó â ñàìîóáèéñòâå, ãîâîðèë À. Â. Ëîõâèöêèé, 
÷òî «íèêàêîé ñóä íå ïðèçíàåò ïîäîáíûõ ïîñòóïêîâ 
óáèéñòâîì, – çäåñü íåò ãëàâíîãî ýëåìåíòà óáèéñòâà – 
çëîñòíîãî ëèøåíèÿ æèçíè» [12, c. 548–549]. 

Èçâåñòíî, ÷òî îãðîìíîå âîçäåéñòâèå íà âîëå-
èçúÿâëåíèå îêàçûâàåò ìîòèâ. Â ñâîåé äîêòîðñêîé 
äèññåðòàöèè Ì. Ï. ×óáèíñêèé îòñòàèâàë ïîçèöèþ 
áåçíàêàçàííîñòè òîãî, êòî ïîìîãàåò äðóãîìó â ñàìî-
óáèéñòâå èëè óáèâàåò ëèöî, ñîãëàñèâøååñÿ óìåðåòü, 
«ïîñêîëüêó âèíîâíûé áûë ðóêîâîäèì â ñâîåé äåÿ-
òåëüíîñòè ñîöèàëüíûìè ìîòèâàìè (ñîñòðàäàíèåì, 
ëþáîâüþ è ò. ä.)». Îòñòàèâàÿ ïðåäëîæåííûé òåçèñ, 
äèññåðòàíò äàëüøå óêàçûâàåò: åñëè æå âèíîâíûé ðó-
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êîâîäñòâîâàëñÿ àíòèñîöèàëüíûìè ìîòèâàìè (íåíà-
âèñòü, àë÷íîñòü, îáìàí è ïðî÷åå), «òîãäà îí ÿâëÿåòñÿ 
îáûêíîâåííûì ïðåñòóïíèêîì è äîëæåí áûòü íàêà-
çàí êàê òàêîâîé» [13, c. 295].

Í. Ä. Ñåðãååâñêèé, ñêåïòè÷åñêè îòíîñÿñü ê ýòîé 
òî÷êå çðåíèÿ, êàòåãîðè÷íî óòâåðæäàë, ÷òî â ñâÿçè ñ 
îñîáîé öåííîñòüþ òàêèõ áëàã, êàê æèçíü è çäîðîâüå 
«è äëÿ ëè÷íîñòè, è äëÿ ãîñóäàðñòâà, íåâîçíàãðàäè-
ìîñòü èõ ïîòåðè, ñîöèàëüíîå è ýòè÷åñêîå çíà÷åíèå 
â ñîâðåìåííîì îáùåñòâå ñàìîãî ôàêòà ïðîëèòèÿ 
êðîâè áëèæíåãî ñëóæàò äîñòàòî÷íûì îñíîâàíèåì ê 
ïðèçíàíèþ» ïîñÿãàòåëüñòâ íà æèçíü è òÿæêîå òåëå-
ñíîå ïîâðåæäåíèå «äîñòàòî÷íûì îñíîâàíèåì ê ïðè-
çíàíèþ ýòèõ äåÿíèé íàêàçóåìûìè áåçóñëîâíî, òî 
åñòü íåçàâèñèìî îò ëè÷íûõ îòíîøåíèé ïîñòðàäàâ-
øåãî ê ñâîåìó áëàãó – åãî ñîèçâîëåíèÿ íà íàðóøå-
íèå èëè íåñîèçâîëåíèÿ» [4, c. 244]. 

À åùå ðàíüøå ê ïðåñòóïíûì îòíîñèë ñëó÷àè «êòî 
óáèë êîãî ïðîñèâøåãî î ïðåäàíèè åãî ñìåðòè ïðè åãî 
îò÷àÿíèè è êàêîé-ëèáî äóøåâíîé ñêîðáè è äîñàäå» 
Ã. È. Ñîëíöåâ [14, c. 76], ò. å. ïðåäëàãàåòñÿ ó÷èòûâàòü 
ìîòèâ è ýìîöèè â ìîìåíò ñîâåðøåíèÿ óáèéñòâà.

Ïðåäïî÷òèòåëüíîé â òåîðèè óãîëîâíîãî ïðàâà âû-
ãëÿäèò òðåòüÿ ãðóïïà âçãëÿäîâ. Â ýòîì îòíîøåíèè èíòå-
ðåñ ïðåäñòàâëÿåò ìíåíèå À. Ô. Êèñòÿêîâñêîãî, êîòîðûé 
îáúÿñíÿë ñìÿã÷åíèå, íî íå îñâîáîæäåíèå îò íàêàçàíèÿ 
ïðè ñîãëàñèè («ñîèçâîëåíèè») íà ÷ëåíîâðåäèòåëüñòâî 
è óáèéñòâî, òåì, ÷òî, ñ îäíîé ñòîðîíû, íàáëþäàåòñÿ 
«ðàçðåøåíèå ñóáúåêòèâíîé âîëè íà íàðóøåíèå èçâåñò-
íîãî ïðàâà», ñ äðóãîé ñòîðîíû, «îáúåêòèâíàÿ âîëÿ èëè 
âîëÿ ãîñóäàðñòâà – è íå ñîãëàñíà íà òàêîå ðàçðåøåíèå» 
[9, c. 304–305]. Ãîâîðÿ ñîâðåìåííûì ÿçûêîì, ïðåäëà-
ãàåòñÿ ñâîåîáðàçíûé êîìïðîìèññ ñ ó÷åòîì ïðèîðèòåòà 
ïóáëè÷íîãî è çíà÷åíèÿ ÷àñòíîãî èíòåðåñà.

Â. Ä. Ñïàñîâè÷ â ñâîåì äèññåðòàöèîííîì èññëåäî-
âàíèè «Ó÷åáíèê óãîëîâíîãî ïðàâà» ïèñàë, ÷òî «óáèé-
ñòâî ëèöà ïî åãî ïðîñüáå èëè ñîãëàñèþ èëè èçóðîäî-
âàíèå åãî (íàïð., îòðåçàíèå åìó ÷ëåíà, îñêîïëåíèå) 
ìîãóò áûòü ïðåñëåäóåìû óãîëîâíî, ïîòîìó ÷òî îíè íå 
ïåðåñòàþò áûòü ïðåñòóïëåíèÿìè ïðîòèâ ÷óæîé èäå-
àëüíîé ëè÷íîñòè». Â òî æå âðåìÿ ñîãëàñèå äîëæíî 
ñìÿã÷èòü íàêàçàíèå ëèáî óñòðàíèòü íàêàçóåìîñòü «ïî 
ñóäåáíîìó ïðèãîâîðó èëè ïîñðåäñòâîì ïîìèëîâàíèÿ, 
íàïðèìåð, êîãäà ëåêàðü äàåò ÿä áåçíàäåæíî áîëüíîìó, 
êîòîðîãî íåëüçÿ ñïàñòè, äëÿ ñîêðàùåíèÿ åãî ñòðàäà-
íèé, èëè êîãäà ñîëäàò îêàçûâàåò ïîäîáíóþ óñëóãó ðà-
íåíîìó òîâàðèùó» [15, c. 101]. Ïîçèöèþ î ñìÿã÷åíèè 
íàêàçàíèÿ ïðè ñîãëàñèè íà óáèéñòâî òàêæå îòñòàè-
âàëè â ñâîèõ ðàáîòàõ Â. Å. Âëàäèìèðîâ [6, c. 73–74], 
Â. Ä. Íàáîêîâ [16, c. 9], Ñ. Â. Ïîçíûøåâ [2, c. 178], 
È. ß. Ôîéíèöêèé [10, c.13] è äð.

Â ëèòåðàòóðå ðàññìàòðèâàåìîãî ïåðèîäà ñòðåìè-
ëèñü îïðåäåëèòü òó ãðàíü ñîãëàñèÿ, çà êîòîðîé ìîæåò 
íà÷àòüñÿ õàîñ âñåäîçâîëåííîñòè. Òàê, ïî Í. Ñ. Òàãàí-
öåâó, ñîãëàñèå ïîñòðàäàâøåãî (ïîòåðïåâøåãî) íà 
ïðè÷èíåíèå âðåäà îõðàíÿåìûì óãîëîâíûì çàêîíîì 
èíòåðåñàì èñêëþ÷àåò ïðåñòóïíîñòü äåÿíèÿ ïðè ñî-
áëþäåíèè ñëåäóþùèõ óñëîâèé: ñîãëàñèå äàíî ñ 
îñîçíàíèåì âðåäîíîñíîñòè ðàçðåøàåìîãî äåéñòâèÿ 

äååñïîñîáíûì ñóáúåêòîì â îòíîøåíèè òîëüêî òåõ 
ëè÷íûõ áëàã èëè ïðàâ, ðàñïîðÿæàòüñÿ êîòîðûìè îí 
èìåë çàêîííîå ïðàâî äî èëè âî âðåìÿ ïðè÷èíåíèÿ 
âðåäà, è íå íàïðàâëåíî íà ïðè÷èíåíèå âðåäà îáùå-
ñòâåííûì è ãîñóäàðñòâåííûì èíòåðåñàì, à òàêæå 
îíî äîëæíî îòíîñèòüñÿ «ê îïðåäåëåííîìó âðåìåíè è 
äåéñòâèþ» è âîñïðèíèìàòüñÿ èìåííî êàê ñîãëàñèå, 
«ïðè ýòîì âîâñå íå òðåáóåòñÿ, ÷òîáû ñîãëàñèå áûëî 
ïðÿìî âûðàæåíî ïîñòðàäàâøèì, òàê êàê ÷àñòî âïîë-
íå äîñòàòî÷íî ñîãëàñèÿ ìîë÷àëèâîãî, ïîäðàçóìåâà-
åìîãî èëè çàÿâëåííîãî êîíêëþäåíòíûìè äåéñòâè-
ÿìè» [17, c. 499–501]. Ïðèìå÷àòåëüíî, ÷òî ïî ñóòè 
ñõîäíîãî ìíåíèÿ ïðèäåðæèâàëèñü Ñ. Â. Ïîçíûøåâ 
[2, c. 178–179] è Ï. Ï. Ïóñòîðîñëåâ [3, c. 305].

Åñëè æå îáðàòèòüñÿ ê çàêîíîäàòåëüñòâó, òî Îáùàÿ 
÷àñòü Óãîëîâíîãî óëîæåíèÿ 1903 ã., îòðàçèâøàÿ, â îñ-
íîâíîì, âçãëÿä òàêîãî âûäàþùåãîñÿ èññëåäîâàòåëÿ 
ïðîáëåì óãîëîâíîãî ïðàâà åâðîïåéñêîãî ìàñøòàáà, 
êàê Í. Ñ. Òàãàíöåâ, íå óïîìèíàåò î çíà÷åíèè ñîãëàñèÿ. 
Â îáúÿñíèòåëüíîé çàïèñêå ðåäàêòîðû ìîòèâèðóþò 
ýòî ñëåäóþùèì îáðàçîì: «Õîòÿ îáùàÿ ÷àñòü íîâîãî 
óëîæåíèÿ è íå óïîìèíàåò î ñîãëàñèè ïîñòðàäàâøå-
ãî êàê î ïðè÷èíå, óíè÷òîæàþùåé ïðåñòóïíîñòü èç-
âåñòíûõ äåÿíèé, òåì íå ìåíåå òàêîâàÿ íåïðåñòóïíîñòü 
äîëæíà áûòü ïðèçíàâàåìà êàê îáùåå ïðàâèëî ïðè âñåõ 
ïðåñòóïíûõ äåÿíèÿõ, íàïðàâëåííûõ ïðîòèâ ÷àñòíûõ 
ëèö, êàê èìóùåñòâåííûõ, òàê è ëè÷íûõ, åñëè ñàìèì 
çàêîíîì íå óñòàíîâëåíû èçúÿòèÿ» [18, c. 264]. Òàêèì 
èçúÿòèåì â Óëîæåíèè 1903 ã. ìîæåò ñëóæèòü âêëþ÷åí-
íàÿ â ãë. 22 «Î ëèøåíèè æèçíè» Óëîæåíèÿ 1903 ã. íîð-
ìà, ïðåäóñìàòðèâàþùàÿ ñìÿã÷åíèå íàêàçàíèÿ âèíî-
âíîìó çà óáèéñòâî, ó÷èíåííîìó ïî íàñòîÿíèþ óáèòîãî 
è èç ñîñòðàäàíèÿ ê íåìó (ñò. 460) [19, c. 90]. 

Ñëåäóåò ïîä÷åðêíóòü, ÷òî ñîãëàñèå ïîòåðïåâøåãî 
íà ïðè÷èíåíèå åìó âðåäà êàê ñàìîñòîÿòåëüíûé ïðà-
âîâîé èíñòèòóò íåçíàêîì îòå÷åñòâåííîìó óãîëîâíî-
ìó çàêîíîäàòåëüñòâó. Âïîëíå âîçìîæíî, äà è ñêîðåå 
âñåãî, çà âñåì ýòèì ñòîèò, âî- ïåðâûõ, äàâíî ñëîæèâ-
øååñÿ ìíåíèå, îáëàäàþùåå áîëüøèì èíåðöèîííûì 
âîçäåéñòâèåì, ÷òî ëèøåíèå æèçíè ïîòåðïåâøåãî ñ 
åãî ñîãëàñèÿ ïðîòèâîðå÷èò ãîñïîäñòâóþùåé â îáùå-
ñòâå ìîðàëè; âî-âòîðûõ, îïàñåíèÿìè ðàçëè÷íîãî 
ðîäà çëîóïîòðåáëåíèé. «Åñëè ãîñóäàðñòâî ñòîèò íà 
ñòðàæå èíòåðåñîâ ñâîèõ ãðàæäàí, – ïèñàë È. È. Êàð-
ïåö, – îíî íå äîïóñòèò àìîðàëüíîãî ê íèì îòíîøå-
íèÿ, íå ãîâîðÿ óæå î íàðóøåíèè èõ ïðàâ, óñòàíîâ-
ëåííûõ çàêîíîì» [20, c. 129]. 

Â òî æå âðåìÿ âî ìíîãèõ ñîâðåìåííûõ òåîðåòè÷å-
ñêèõ ðàçðàáîòêàõ êðàñíîé íèòüþ ïðîõîäèò ìûñëü îá 
îáîñíîâàííîñòè è ðàçóìíîñòè ââåäåíèÿ îáùåé íîð-
ìû î ïðèçíàíèè íåïðåñòóïíûì ïðè÷èíåíèÿ âðåäà 
èíòåðåñàì ïîòåðïåâøåãî ñ åãî ñîãëàñèÿ (ïî åãî ïðîñü-
áå) [21, c. 188], è äàæå ïðåäëàãàþòñÿ àâòîðñêèå âåðñèè 
ñîâåðøåíñòâîâàíèÿ çàêîíîäàòåëüñòâà òèïà «Ñîãëàñèå 
ïîñòðàäàâøåãî» [22, c. 111–112], «Ïðè÷èíåíèå âðåäà 
ñ ñîãëàñèÿ ëèöà, ïîëíîìî÷íîãî ðàñïîðÿæàòüñÿ ñâîèì 
ïðàâîì» [23, c. 171], «Ïðè÷èíåíèå âðåäà â îñîáûõ óñ-
ëîâèÿõ» [24, c. 470] è äð. Óâû, â îáîçðèìîé ïåðñïåê-
òèâå ýòè èäåè îñòàþòñÿ íåâîñòðåáîâàííûìè. Â ýòîé 
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ñèòóàöèè îñòàåòñÿ, âèäèìî, ëèøü ãðóñòíî çàìåòèòü, 
÷òî â ñïîðå ðîæäàåòñÿ âñå, ÷òî óãîäíî, êðîìå èñòèíû.

Êàê áû òàì íè áûëî, íèêòî íå ñòàíåò îòðèöàòü, ÷òî, 
âî-ïåðâûõ, ìåæäó òåîðèåé è çàêîíîäàòåëüíîé ïðàêòè-
êîé ñóùåñòâóåò áîëüøîé ðàçðûâ â ïëàíå çàêîíîäàòåëü-
íîãî çàêðåïëåíèÿ ïðè÷èíåíèÿ âðåäà ñ ñîãëàñèÿ ïîòåð-
ïåâøåãî èëè ïî åãî ïðîñüáå; âî-âòîðûõ, çàêîíîäàòåëü 
íå ó÷èòûâàåò ñòåïåíü ðàçðàáîòàííîñòè öåëîãî ðÿäà 
òåîðåòè÷åñêèõ äîñòèæåíèé, â òîì ÷èñëå êðóïíåéøèõ 
îòå÷åñòâåííûõ ñïåöèàëèñòîâ â îáëàñòè óãîëîâíîãî ïðà-
âà XIX  – íà÷àëà XX â., îòíîñèòåëüíî ñîãëàñèÿ ïîòåð-
ïåâøåãî èëè ïî åãî ïðîñüáå. 
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SOME ASPECTS OF THE HISTORY OF SCIENTIFIC VIEWS FORMATION ON THE INSTITUTE 
OF CONSENT OF THE VICTIM TO BE HARMED IN THE RUSSIAN EMPIRE

There are considered scientific ideas existed in Russia in the nineteenth and early twentieth 
centuries which were connected with the criminal justice response to inflicted harm to the 
interests protected by criminal law from the consent of the victim or at his request.

The article focuses on the issues of assessing the consent of the victim to be harmed, 
depending on the object of the criminal-legal protection.

The source of the article was monographic and dissertational research of criminology 
scientists of the XIX–XX centuries.

Key words: victim, dissertational research, criminal law, Russian Empire.
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ÑÓÄÅÁÍÛÉ ØÒÐÀÔ ÊÀÊ ÈÍÀß ÌÅÐÀ ÓÃÎËÎÂÍÎ-ÏÐÀÂÎÂÎÃÎ ÕÀÐÀÊÒÅÐÀ

Â ñòàòüå ðàññìàòðèâàþòñÿ ïðîáëåìû ðåàëèçàöèè îñâîáîæäåíèÿ îò óãîëîâíîé 
îòâåòñòâåííîñòè ñ íàçíà÷åíèåì ñóäåáíîãî øòðàôà. Ïðîâåäåí àíàëèç ïîíÿòèÿ 
«ñóäåáíûé øòðàô» â ðàçëè÷íûõ çàêîíàõ Ðîññèéñêîé Ôåäåðàöèè. Àâòîð îáðàùà-
åò âíèìàíèå íà ñîîòíîøåíèå èíîé ìåðû óãîëîâíî-ïðàâîâîãî õàðàêòåðà â âèäå 
ñóäåáíîãî øòðàôà è íàêàçàíèÿ â âèäå øòðàôà. Èññëåäîâàíû âîïðîñû ïðàêòè-
êè ïðèìåíåíèÿ ñóäåáíîãî øòðàôà, ïðîáëåìû, âîçíèêàþùèå ó þðèñòîâ ïðè åãî 
èñïîëíåíèè. Ïîêàçàíû âîçìîæíûå íåãàòèâíûå ïîñëåäñòâèÿ ïðèìåíåíèÿ èíîé 
ìåðû óãîëîâíî-ïðàâîâîãî õàðàêòåðà â âèäå ñóäåáíîãî øòðàôà. Ïðîàíàëèçèðîâà-
íû ïîëîæåíèÿ Ôåäåðàëüíîãî çàêîíà îò 3 èþëÿ 2016 ãîäà ¹ 323-ÔÇ «Î âíåñåíèè 
èçìåíåíèé â Óãîëîâíûé êîäåêñ Ðîññèéñêîé Ôåäåðàöèè è ïî âîïðîñàì ñîâåðøåí-
ñòâîâàíèÿ îñíîâàíèé è ïîðÿäêà îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè». 
Äàí êðèòè÷åñêèé àíàëèç èíûì íîâîââåäåíèÿì. Â ñòàòüå ñîäåðæèòñÿ àíàëèç ñó-
äåáíîé ïðàêòèêè ïî ïðèìåíåíèþ ñóäåáíîãî øòðàôà, à òàêæå ðåêîìåíäàöèé, èç-
ëîæåííûõ â ïîñòàíîâëåíèè Ïëåíóìà Âåðõîâíîãî Ñóäà ÐÔ îò 29.11.2016 ¹ 56.

Êëþ÷åâûå ñëîâà: ñóäåáíûé øòðàô, èíûå ìåðû óãîëîâíî-ïðàâîâîãî õàðàêòåðà, 
îñíîâàíèÿ îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè.
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Ñîâðåìåííîå îáùåñòâî èùåò íîâûå ïóòè óìåíü-
øåíèÿ ÷èñëà ëèö, ïðèâëåêàåìûõ ê óãîëîâíîé îò-
âåòñòâåííîñòè. Ïîëèòèêà, íàïðàâëåííàÿ íà ãóìà-
íèçàöèþ óãîëîâíîãî çàêîíîäàòåëüñòâà, ïðèâåëà ê 
ñîçäàíèþ íîâûõ ïðàâîâûõ ÿâëåíèé, êîòîðûå ðàíåå 
íå áûëè èçâåñòíû ñîâðåìåííîé òåîðèè è ïðàêòè-
êå. Òàê, Ôåäåðàëüíûì çàêîíîì îò 3 èþëÿ 2016 ãîäà 
¹ 323-ÔÇ «Î âíåñåíèè èçìåíåíèé â Óãîëîâíûé êî-
äåêñ Ðîññèéñêîé Ôåäåðàöèè è ïî âîïðîñàì ñîâåð-
øåíñòâîâàíèÿ îñíîâàíèé è ïîðÿäêà îñâîáîæäåíèÿ 
îò óãîëîâíîé îòâåòñòâåííîñòè» áûëî ââåäåíî íîâîå 
îñíîâàíèå îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåí-
íîñòè. Ñ ìîìåíòà âñòóïëåíèÿ â ñèëó óêàçàííîãî Ôå-
äåðàëüíîãî çàêîíà, ñóä èìååò ïðàâî îñâîáîäèòü ëèöî 
îò óãîëîâíîé îòâåòñòâåííîñòè ñ íàçíà÷åíèåì ñóäåá-
íîãî øòðàôà. 

Ïîíÿòèå ñóäåáíîãî øòðàôà íå ÿâëÿåòñÿ íîâûì 
äëÿ ñîâðåìåííîãî ðîññèéñêîãî çàêîíîäàòåëüñòâà. 
Òàê, â Ãðàæäàíñêîì ïðîöåññóàëüíîì êîäåêñå ÐÔ è 
Àðáèòðàæíîì ïðîöåññóàëüíîì êîäåêñå ÐÔ èìåþòñÿ 
îòäåëüíûå ãëàâû, ïîñâÿùåííûå ðåãóëèðîâàíèþ âî-
ïðîñîâ, ñâÿçàííûõ ñ åãî ïðèìåíåíèåì. Îäíàêî ñó-
äåáíûé øòðàô â ãðàæäàíñêîì è àðáèòðàæíîì ïðî-
öåññå èñïîëüçóåòñÿ êàê ñðåäñòâî âîçäåéñòâèÿ íà ëèö, 
êîòîðûå äîïóñòèëè íåèñïîëíåíèå ñóäåáíîãî àêòà. 

Â óãîëîâíîì çàêîíîäàòåëüñòâå äî íîâîââåäåíèé 
2017 ãîäà ïîíÿòèå ñóäåáíîãî øòðàôà íå èñïîëüçî-
âàëîñü. Ñîãëàñíî ñò. 104.4 ÓÊ ÐÔ, ñóäåáíûé øòðàô 
åñòü äåíåæíîå âçûñêàíèå, íàçíà÷àåìîå ñóäîì ïðè 
îñâîáîæäåíèè ëèöà îò óãîëîâíîé îòâåòñòâåííîñòè. 
Ïî ëîãèêå íîâûõ ïîëîæåíèé çàêîíà, âèíîâíîå ëèöî 
íå òîëüêî âîçìåùàåò ïðè÷èíåííûé ïðåñòóïëåíèåì 
óùåðá, íî âûïëà÷èâàåò ãîñóäàðñòâó äåíåæíóþ êîì-
ïåíñàöèþ çà ïðîòèâîïðàâíîå ïîâåäåíèå. Ïîëàãà-

åì, ÷òî èñïîëüçîâàíèå ïîíÿòèÿ «ñóäåáíûé øòðàô» 
â óãîëîâíîì çàêîíîäàòåëüñòâå íå ÿâëÿåòñÿ îáîñíî-
âàííûì. Âî-ïåðâûõ, â óãîëîâíîì çàêîíå óæå èñ-
ïîëüçóåòñÿ ïîíÿòèå øòðàôà êàê âèäà íàêàçàíèÿ, 
êîòîðîå ïðèìåíÿåòñÿ ñ äîðåâîëþöèîííîãî ïåðèîäà. 
Âî-âòîðûõ, ââåäåíèå õàðàêòåðèñòèêè «ñóäåáíûé» 
ñ öåëüþ óêàçàíèÿ íà îðãàí, êîòîðûé èìååò ïðàâî 
åãî íàçíà÷èòü, íå îòðàæàåò ñóùíîñòè ÿâëåíèÿ è íå 
îòãðàíè÷èâàåò åãî îò íàêàçàíèÿ. Øòðàô êàê âèä íà-
êàçàíèÿ íàçíà÷àåòñÿ òàêæå òîëüêî ñóäîì. Èñïîëüçî-
âàíèå îäíîãî òåðìèíà äëÿ îáîçíà÷åíèÿ ðàçëè÷íûõ 
ïðàâîâûõ ÿâëåíèé, ïîëàãàåì, íåöåëåñîîáðàçíûì. 
Óêàçàííîå ìîæåò ïîâëå÷ü çà ñîáîé ñëîæíîñòè íå 
òîëüêî â îáùåì ïîíèìàíèè, íî è â ïðèìåíåíèè ïî-
ëîæåíèé çàêîíà íà ïðàêòèêå.

×òî êàñàåòñÿ ïðàâîâîé ïðèðîäû ñóäåáíîãî øòðà-
ôà, òî ñëåäóåò îáðàòèòü âíèìàíèå, ÷òî çàêîíîäàòåëü 
ðàñïîëîæèë åãî â ðàçäåëå «Èíûå ìåðû óãîëîâíî-
ïðàâîâîãî õàðàêòåðà», â êîòîðîì òàêæå íàõîäÿòñÿ 
ïîëîæåíèÿ î ïðèíóäèòåëüíûõ ìåðàõ ìåäèöèíñêîãî 
õàðàêòåðà, êîíôèñêàöèè èìóùåñòâà. Â ëèòåðàòóðå 
âûñêàçûâàåòñÿ ìíåíèå, ÷òî èíûå ìåðû óãîëîâíî-
ïðàâîâîãî õàðàêòåðà íàðÿäó ñ íàêàçàíèåì ïðåä-
ñòàâëÿþò ñîáîé ôîðìó ðåàëèçàöèè óãîëîâíîé îò-
âåòñòâåííîñòè [1]. Îäíàêî ïðèìåíèòåëüíî ê òàêîìó 
âèäó èíûõ ìåð óãîëîâíî-ïðàâîâîãî õàðàêòåðà, êàê 
ñóäåáíûé øòðàô, âðÿä ëè òàêèå ñóæäåíèÿ ïðèìåíè-
ìû, ïîñêîëüêó îí íàçíà÷àåòñÿ â ñâÿçè ñ îñâîáîæäå-
íèåì îò óãîëîâíîé îòâåòñòâåííîñòè. 

Ñóùåñòâóåò è äðóãàÿ òî÷êà çðåíèÿ. Òàê, Í. Í. Àïî-
ñòîëîâ ïîëàãàåò, ÷òî åñòü âñå îñíîâàíèÿ ñ÷èòàòü 
ñóäåáíûé øòðàô àëüòåðíàòèâîé óãîëîâíîé îòâåò-
ñòâåííîñòè [2]. Ïîëàãàåì, ÷òî ñ òàêèì âûñêàçûâà-
íèå íåëüçÿ ñîãëàñèòüñÿ â ïîëíîì îáúåìå. Ëèöî ëèáî 
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ïðèâëåêàåòñÿ ê óãîëîâíîé îòâåòñòâåííîñòè, ëèáî 
îñâîáîæäàåòñÿ îò íåå. Ââåäåíèå ñóäåáíîãî øòðàôà 
ñîçäàåò íå àëüòåðíàòèâó óãîëîâíîé îòâåòñòâåííîñòè, 
à ïðîìåæóòî÷íóþ ñòàäèþ ïðèâëå÷åíèÿ ê óãîëîâíîé 
îòâåòñòâåííîñòè. Ñ îäíîé ñòîðîíû, ëèöî îñâîáîæ-
äàåòñÿ îò óãîëîâíîé îòâåòñòâåííîñòè ñ âîçëîæåíèåì 
íà íåãî îáÿçàííîñòè óïëàòèòü ãîñóäàðñòâó äåíåæíóþ 
êîìïåíñàöèþ. Ñ äðóãîé ñòîðîíû, â ñëó÷àå íåèñïîë-
íåíèÿ ýòîé îáÿçàííîñòè, ëèöî áóäåò ïðèâëå÷åíî ê 
óãîëîâíîé îòâåòñòâåííîñòè. Ñëåäîâàòåëüíî, íàçíà-
÷åíèå ñóäåáíîãî øòðàôà íå ïðèâåäåò ê áåçóñëîâíîìó 
îñâîáîæäåíèþ ëèöà îò óãîëîâíîé îòâåòñòâåííîñòè. 
Â íàó÷íîé ëèòåðàòóðå âûñêàçûâàþòñÿ è èíûå òî÷êè 
çðåíèÿ [8; 9].

Èíòåðåñíûì ÿâëÿåòñÿ è òîò ôàêò, ÷òî èíàÿ ìåðà 
óãîëîâíî-ïðàâîâîãî õàðàêòåðà îïðåäåëåíà ÷åðåç 
îäèí èç âèäîâ íàêàçàíèÿ, ÷òî, íà íàø âçãëÿä, ïðè-
âîäèò ê ñìåøèâàíèþ ðàçëè÷íûõ ïî ñâîåé ïðàâîâîé 
ïðèðîäå ÿâëåíèé. Òàê, â ñòàòüå 104.5 ÓÊ ÐÔ óêàçàíî, 
÷òî ðàçìåð ñóäåáíîãî øòðàôà íå ìîæåò ïðåâûøàòü 
ïîëîâèíó ìàêñèìàëüíîãî ðàçìåðà øòðàôà, ïðåä-
óñìîòðåííîãî ñîîòâåòñòâóþùåé ñòàòüåé Îñîáåííîé 
ÓÊ ÐÔ. Òàêèì îáðàçîì, ðàçìåð ñóäåáíîãî øòðàôà 
îïðåäåëÿåòñÿ ñî ññûëêîé íà ñàíêöèþ ñòàòüè Îñî-
áåííîé ÷àñòè ÓÊ ÐÔ, ãäå ñîäåðæàòñÿ èñêëþ÷èòåëü-
íî âèäû íàêàçàíèé.

Êàê ñïðàâåäëèâî îòìå÷àåò À. À. Ãðàâèíà, ïðè 
ââåäåíèè ñóäåáíîãî øòðàôà íå ó÷èòûâàåòñÿ òî îá-
ñòîÿòåëüñòâî, ÷òî ïðàâîâàÿ ïðèðîäà íàêàçàíèÿ è 
èíûõ ìåð óãîëîâíî-ïðàâîâîãî õàðàêòåðà ðàçëè÷íà 
ïî îñíîâàíèÿì, öåëÿì è ïðàâîâûì ïîñëåäñòâèÿì èõ 
ïðèìåíåíèÿ. Ïîäîáíîå ïðåäëîæåíèå îòðàæàåò òåí-
äåíöèþ äàëüíåéøåé «äåâàëüâàöèè» èíñòèòóòà óãî-
ëîâíîãî íàêàçàíèÿ [3].

Íå ñëó÷àéíî â Ïîñòàíîâëåíèè Ïëåíóìà Âåð-
õîâíîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè îò 22 äåêà-
áðÿ 2015 ãîäà ¹ 58 «Î ïðàêòèêå íàçíà÷åíèÿ ñóäà-
ìè Ðîññèéñêîé Ôåäåðàöèè óãîëîâíîãî íàêàçàíèÿ» 
óêàçàíî, ÷òî ñ ó÷åòîì òîãî, ÷òî ñóäåáíûé øòðàô, 
íàçíà÷àåìûé íà îñíîâàíèè ñòàòüè 76.2 ÓÊ ÐÔ ëèöó, 
îñâîáîæäåííîìó îò óãîëîâíîé îòâåòñòâåííîñòè, 
íå ÿâëÿåòñÿ óãîëîâíûì íàêàçàíèåì, à îòíîñèòñÿ ê 
èíûì ìåðàì óãîëîâíî-ïðàâîâîãî õàðàêòåðà, ïðåäó-
ñìîòðåííûì ðàçäåëîì VI ÓÊ ÐÔ «Èíûå ìåðû óãî-
ëîâíî-ïðàâîâîãî õàðàêòåðà», ïðàâèëà ñòàòüè 46 ÓÊ 
ÐÔ ê íàçíà÷åíèþ è èñïîëíåíèþ ñóäåáíîãî øòðàôà 
íå ïðèìåíÿþòñÿ [4].

Îáðàòèìñÿ ê àíàëèçó óñëîâèé ïðèìåíåíèÿ ñó-
äåáíîãî øòðàôà. Òàê, ñòàòüÿ 76.2 ÓÊ ÐÔ ïðåäóñìà-
òðèâàåò âîçìîæíîñòü îñâîáîæäåíèÿ îò óãîëîâíîé 
îòâåòñòâåííîñòè ïðè íàëè÷èè ñëåäóþùèõ îáÿçà-
òåëüíûõ óñëîâèé:

1) âïåðâûå ñîâåðøåíî ïðåñòóïëåíèå íåáîëüøîé 
èëè ñðåäíåé òÿæåñòè, 

2) âîçìåùåí óùåðá èëè èíûì îáðàçîì çàãëàæåí 
ïðè÷èíåííûé ïðåñòóïëåíèåì âðåä.

Ïîñòàíîâëåíèåì Ïëåíóìà Âåðõîâíîãî Ñóäà ÐÔ 
îò 29.11.2016 ¹ 56 â Ïîñòàíîâëåíèå Ïëåíóìà Âåð-
õîâíîãî Ñóäà ÐÔ îò 27.06.2013 ¹ 19 «Î ïðèìåíåíèè 

ñóäàìè çàêîíîäàòåëüñòâà, ðåãëàìåíòèðóþùåãî îñ-
íîâàíèÿ è ïîðÿäîê îñâîáîæäåíèÿ îò óãîëîâíîé îò-
âåòñòâåííîñòè», à òàêæå â ðÿä äðóãèõ ïîñòàíîâëåíèé 
Âåðõîâíîãî Ñóäà ÐÔ ââåäåíû íîâûå ïîëîæåíèÿ, 
ñâÿçàííûå ñ îñâîáîæäåíèåì îò óãîëîâíîé îòâåò-
ñòâåííîñòè ñ íàçíà÷åíèåì ñóäåáíîãî øòðàôà.

Íàïîìíèì, ÷òî â ïóíêòå 2 Ïîñòàíîâëåíèÿ Ïëå-
íóìà Âåðõîâíîãî Ñóäà ÐÔ îò 27 èþíÿ 2013 ãîäà 
¹ 19 «Î ïðèìåíåíèè ñóäàìè çàêîíîäàòåëüñòâà, ðå-
ãëàìåíòèðóþùåãî îñíîâàíèÿ è ïîðÿäîê îñâîáîæ-
äåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè» ðàñêðûâàåòñÿ 
ñîäåðæàíèå êðóãà ëèö, âïåðâûå ñîâåðøèâøèõ ïðå-
ñòóïëåíèå. Òàê, íàïðèìåð, â ýòó êàòåãîðèþ âõîäÿò íå 
òîëüêî ñóáúåêòû, êîòîðûå íèêîãäà ðàíåå íå èìåëè 
ñóäèìîñòè, íî è ëèöà, ó êîòîðûõ ñóäèìîñòü ñíÿòà 
èëè ïîãàøåíà, à òàêæå ëèöà, êîòîðûå ðàíåå áûëè 
îñóæäåíû çà ñîâåðøåíèå äåÿíèÿ, êîòîðîå íà ìîìåíò 
íîâîãî ñóäåáíîãî ðàçáèðàòåëüñòâà äåêðèìèíàëèçè-
ðîâàíî. Â ýòó ãðóïïó òàêæå îòíåñåíû è ñóáúåêòû, 
êîòîðûå ñîâåðøèëè íîâîå ïðåñòóïëåíèå â ïåðèîä, 
êîãäà ïðåäûäóùèé ïðèãîâîð íå âñòóïèë â çàêîííóþ 
ñèëó [5]. Ñ ââåäåíèåì â äåéñòâèå íîâûõ çàêîíîäà-
òåëüíûõ ïîëîæåíèé î ñóäåáíîì øòðàôå, Âåðõîâíûé 
Ñóä ÐÔ äîïîëíèë ðàçúÿñíåíèÿ óêàçàíèåì íà òî, ÷òî 
ñîâåðøåíèå ëèöîì âïåðâûå íåñêîëüêèõ ïðåñòóïëå-
íèé íåáîëüøîé è (èëè) ñðåäíåé òÿæåñòè íå ïðåïÿò-
ñòâóåò îñâîáîæäåíèþ åãî îò óãîëîâíîé îòâåòñòâåí-
íîñòè íà îñíîâàíèè ñòàòüè 76.2 ÓÊ ÐÔ [5].

Ñ öåëüþ ðàñêðûòèÿ ñîäåðæàíèÿ âòîðîãî îáÿçà-
òåëüíîãî óñëîâèÿ ïðèìåíåíèÿ ñóäåáíîãî øòðàôà 
íåîáõîäèìî òàêæå îáðàòèòüñÿ ê ïîñòàíîâëåíèþ 
Ïëåíóìà Âåðõîâíîãî Ñóäà ÐÔ îò 27 èþíÿ 2013 ãîäà 
¹ 19. Âåðõîâíûé Ñóä ÐÔ óùåðá ñâÿçûâàåò ñ èìóùå-
ñòâåííûì âðåäîì, êîòîðûé âîçìîæíî âîçìåñòèòü. 
Ïðè ýòîì ñóä îñòàâëÿåò îòêðûòûì ïåðå÷åíü âîçìîæ-
íûõ âàðèàíòîâ âîçìåùåíèÿ âðåäà, äîïóñêàÿ âîçìîæ-
íîñòü óñòðàíåíèÿ ïîñëåäñòâèé äåéñòâèÿìè âèíî-
âíîãî, ñ ïîìîùüþ äåíåæíûõ ñðåäñòâ, ëèáî ëþáûìè 
èíûìè ñïîñîáàìè. Ïåðå÷åíü âàðèàíòîâ çàãëàæèâà-
íèÿ âðåäà òàêæå ÿâëÿåòñÿ îòêðûòûì. Ñóä äîïóñêàåò 
ïðèíåñåíèå èçâèíåíèé âèíîâíûì, êîìïåíñàöèþ 
ìîðàëüíîãî âðåäà ïóòåì âûïëàòû äåíåæíûõ ñðåäñòâ 
è ò. ä. Îñíîâíûì êðèòåðèåì ïðè âîçìåùåíèè óùåð-
áà è çàãëàæèâàíèè âðåäà ÿâëÿåòñÿ çàêîííîñòü äåé-
ñòâèé âèíîâíîãî, à òàêæå îòñóòñòâèå íàðóøåíèé 
ïðàâ òðåòüèõ ëèö [5]. Ñëåäóåò îáðàòèòü âíèìàíèå, 
÷òî Ïëåíóì Âåðõîâíîãî Ñóäà ÐÔ óêàçàë, ÷òî èíûå 
ëèöà ñ ñîãëàñèÿ âèíîâíîãî ìîãóò âîçìåñòèòü óùåðá 
è çàãëàäèòü âðåä. 

Ñóäåáíûé øòðàô êàê èíàÿ ìåðà óãîëîâíî-ïðàâî-
âîãî õàðàêòåðà ìîæåò ïðèìåíÿòüñÿ ê íåñîâåðøåí-
íîëåòíèì. Òàê, ñîãëàñíî îôèöèàëüíîé ñòàòèñòèêå, 
ðàçìåùåííîé íà ñàéòå Ñóäåáíîãî äåïàðòàìåíòà ÐÔ, 
â ïåðâîì ïîëóãîäèè 2017 ãîäà ñóäåáíûé øòðàô ïðè 
îñâîáîæäåíèè îò óãîëîâíîé îòâåòñòâåííîñòè íàçíà-
÷åí 239 íåñîâåðøåííîëåòíèì [6].

Ïðè àíàëèçå ïîëîæåíèé Óãîëîâíîãî êîäåêñà ÐÔ, 
Óãîëîâíî-ïðîöåññóàëüíîãî êîäåêñà ÐÔ è ðàçúÿñíå-
íèé Âåðõîâíîãî Ñóäà ÐÔ òàêæå óñìàòðèâàåòñÿ, íà 

Ãîëåíêî Ä. Â.   Ñóäåáíûé øòðàô êàê èíàÿ ìåðà óãîëîâíî-ïðàâîâîãî õàðàêòåðà
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íàø âçãëÿä, îïðåäåëåííàÿ ìåæîòðàñëåâàÿ íåñîãëàñî-
âàííîñòü. Òàê, ñîãëàñíî ÷. 2 ñò. 104.4 ÓÊ ÐÔ, â ñëó÷àå 
íåóïëàòû ñóäåáíîãî øòðàôà â óñòàíîâëåííûé ñóäîì 
ñðîê, ñóäåáíûé øòðàô îòìåíÿåòñÿ è ëèöî ïðèâëå-
êàåòñÿ ê óãîëîâíîé îòâåòñòâåííîñòè ïî ñîîòâåòñòâó-
þùåé ñòàòüå Îñîáåííîé ÷àñòè ÓÊ ÐÔ. Ëèöî ñ÷èòà-
åòñÿ óêëîíÿþùèìñÿ îò óïëàòû ñóäåáíîãî øòðàôà, 
íàçíà÷åííîãî â ñîîòâåòñòâèè ñî ñòàòüåé 76.2 ÓÊ ÐÔ, 
åñëè îíî íå óïëàòèëî òàêîé øòðàô â óñòàíîâëåííûé 
ñóäîì ñðîê (äî èñòå÷åíèÿ óêàçàííîé â ïîñòàíîâëå-
íèè ñóäà êîíêðåòíîé äàòû) áåç óâàæèòåëüíûõ ïðè-
÷èí. Âåðõîâíûé Ñóä ÐÔ ðàçúÿñíèë, ÷òî ïîíèìàåòñÿ 
ïîä óâàæèòåëüíûìè ïðè÷èíàìè íåóïëàòû ñóäåáíîãî 
øòðàôà. Ê íèì, íàïðèìåð, îòíåñåíû óòðàòà çàðà-
áîòêà ëèöîì, êîòîðîìó íàçíà÷åí ñóäåáíûé øòðàô, 
èëè, íàïðèìåð, íàõîæäåíèå â ëå÷åáíîì ó÷ðåæäåíèè 
â ñâÿçè ñ ïðîõîæäåíèåì êóðñà ëå÷åíèÿ è äðóãèå. 

Îäíàêî äàííûå ïîëîæåíèÿ ïðîòèâîðå÷àò ÓÏÊ 
ÐÔ, à òàêæå ðàçúÿñíåíèÿì, ñîäåðæàùèìñÿ â Ïî-
ñòàíîâëåíèè Ïëåíóìà Âåðõîâíîãî Ñóäà Ðîññèé-
ñêîé Ôåäåðàöèè îò 20 äåêàáðÿ 2011 ãîäà ¹ 21 
«Î ïðàêòèêå ïðèìåíåíèÿ ñóäàìè Ðîññèéñêîé Ôå-
äåðàöèè çàêîíîäàòåëüñòâà îá èñïîëíåíèè ïðèãîâî-
ðà» (â ðåäàêöèè ïîñòàíîâëåíèé Ïëåíóìà îò 9 ôåâ-
ðàëÿ 2012 ãîäà ¹ 3, îò 17 íîÿáðÿ 2015 ãîäà ¹ 51, 
îò 22 äåêàáðÿ 2015 ãîäà ¹ 59) , â ÷àñòíîñòè, â ïóí-
êòå 21.1 óêàçàíî, ÷òî óãîëîâíî-ïðîöåññóàëüíûì çà-
êîíîì íå ïðåäóñìîòðåíî ïðîäëåíèå ñðîêà èñïîëíå-
íèÿ ðåøåíèÿ î ïðèìåíåíèè ìåðû óãîëîâíî-ïðàâî-
âîãî õàðàêòåðà â âèäå ñóäåáíîãî øòðàôà, à òàêæå 
îòñðî÷êà èëè ðàññðî÷êà èñïîëíåíèÿ òàêîãî ðåøåíèÿ 
[7]. Ñëåäîâàòåëüíî, îòñóòñòâóåò ïðàâîâîé ìåõàíèçì 
ïðîäëåíèÿ ñðîêà èñïîëíåíèÿ ðåøåíèÿ â ñëó÷àå íå-
óïëàòû ñóäåáíîãî øòðàôà â óñòàíîâëåííûé ñóäîì 
ñðîê. Â ñëó÷àå íåóïëàòû øòðàôà ïî óâàæèòåëüíîé 
ïðè÷èíå ñóä íå ìîæåò ïðîäëèòü ñðîê èñïîëíåíèÿ 
ïîñòàíîâëåíèÿ. Ïîëàãàåì, ÷òî äàííûé âîïðîñ äîë-
æåí áûòü óðåãóëèðîâàí â ïðîöåññóàëüíîì çàêîíî-
äàòåëüñòâå. Â íàñòîÿùåå âðåìÿ ñóùåñòâóåò ñóäåáíàÿ 
ïðàêòèêà, ñîãëàñíî êîòîðîé â ñëó÷àå óñòàíîâëåíèÿ 
íàëè÷èÿ óâàæèòåëüíûõ ïðè÷èí ïðîïóñêà ñðîêà ïî 
îïëàòå ñóäåáíîãî øòðàôà è ïîäòâåðæäåíèÿ íàëè÷èÿ 
ôàêòà îïëàòû (äàæå ïîñëå ñðîêà, óñòàíîâëåííîãî ñó-
äîì) ñóäåáíûé øòðàô íå îòìåíÿåòñÿ, ëèöî ê óãîëîâ-
íîé îòâåòñòâåííîñòè íå ïðèâëåêàåòñÿ.

Åùå îäèí âàæíûé, ïî íàøåìó ìíåíèþ, ìîìåíò 
çàêëþ÷àåòñÿ â òîì, ÷òî âñå èíûå îñíîâàíèÿ îñâî-
áîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè ÿâëÿþòñÿ 
ïðèîðèòåòíûìè ïî ñðàâíåíèþ ñ îñâîáîæäåíèåì îò 
óãîëîâíîé îòâåòñòâåííîñòè ñ íàçíà÷åíèåì øòðàôà. 
Òàê, â ïóíêòå 25.5 Ïîñòàíîâëåíèÿ Ïëåíóìà Âåð-
õîâíîãî Ñóäà Ðîññèéñêîé Ôåäåðàöèè îò 20 äåêàáðÿ 
2011 ãîäà ¹ 21 «Î ïðàêòèêå ïðèìåíåíèÿ ñóäàìè 
Ðîññèéñêîé Ôåäåðàöèè çàêîíîäàòåëüñòâà îá èñ-
ïîëíåíèè ïðèãîâîðà» (â ðåäàêöèè ïîñòàíîâëåíèé 
Ïëåíóìà îò 9 ôåâðàëÿ 2012 ãîäà ¹ 3, îò 17 íîÿáðÿ 
2015 ãîäà ¹ 51, îò 22 äåêàáðÿ 2015 ãîäà ¹ 59) óêà-
çàíî, ÷òî ñóäüÿ îòêàçûâàåò â óäîâëåòâîðåíèè õîäà-
òàéñòâà, óãîëîâíîå äåëî èëè óãîëîâíîå ïðåñëåäîâà-

íèå äîëæíî áûòü ïðåêðàùåíî ïî èíûì îñíîâàíèÿì, 
íàïðèìåð çà îòñóòñòâèåì ñîáûòèÿ èëè ñîñòàâà ïðå-
ñòóïëåíèÿ, â ñâÿçè ñ èñòå÷åíèåì ñðîêà äàâíîñòè óãî-
ëîâíîãî ïðåñëåäîâàíèÿ (ïóíêò 2 ÷àñòè 5 ñòàòüè 446.2 
ÓÏÊ ÐÔ) [7]. Ïîëàãàåì, ÷òî äàííûå ðàçúÿñíåíèÿ 
ïîðîäÿò ñëîæíîñòè ïðèìåíåíèÿ íà ïðàêòèêå íîðì 
îá îñâîáîæäåíèè îò óãîëîâíîé îòâåòñòâåííîñòè. 

Êàê ñâèäåòåëüñòâóåò ñòàòèñòèêà, â 2016 ãîäó 
òîëüêî ñëåäñòâåííûìè îðãàíàìè Ñëåäñòâåííîãî 
êîìèòåòà Ðîññèéñêîé Ôåäåðàöèè â ïîðÿäêå ÷. 2 
ñò. 446.2 ÓÏÊ ÐÔ (ñ õîäàòàéñòâîì î íàçíà÷åíèè 
ñóäåáíîãî øòðàôà) íàïðàâëåíî â ñóä 565 óãîëîâ-
íûõ äåë â îòíîøåíèè 604 ëèö. Ëèäèðóþùèå ìåñòà 
çàíèìàþò Ðåñïóáëèêà Êðûì (19), Ïåíçåíñêàÿ (20) 
Èðêóòñêàÿ (22), Ìîñêîâñêàÿ (23) è Òþìåíñêàÿ 
(35) îáëàñòè. Ïî ðåçóëüòàòàì ðàññìîòðåíèÿ ëèøü 
â 5 % (29) ñëó÷àåâ ñóäàìè ïðèíÿòû ðåøåíèÿ îá îò-
êàçå â óäîâëåòâîðåíèè õîäàòàéñòâà î ïðåêðàùåíèè 
óãîëîâíîãî äåëà èëè óãîëîâíîãî ïðåñëåäîâàíèÿ è 
íàçíà÷åíèÿ ëèöó ìåðû óãîëîâíî-ïðàâîâîãî õàðàê-
òåðà â âèäå ñóäåáíîãî øòðàôà.

Èçó÷åíèå ïðàêòèêè ïî Ñàìàðñêîé îáëàñòè ñâè-
äåòåëüñòâóåò î òîì, ÷òî ñóäû îáùåé þðèñäèêöèè â 
2016 ãîäó íå òàê ÷àñòî ïðèìåíÿëè íîâîââåäåíèå íà 
ïðàêòèêå, ìîæíî âñòðåòèòü ëèøü åäèíè÷íûå ïðè-
ìåðû â íåñêîëüêèõ ðàéîííûõ ñóäàõ ã. Ñàìàðû. Áî-
ëåå àêòèâíî íîâîââåäåíèÿ â 2016 ãîäó ïðèìåíÿëèñü 
âîåííûìè ñóäàìè. Òàê, àíàëèç îôèöèàëüíîãî ñàéòà 
Ñàìàðñêîãî ãàðíèçîííîãî âîåííîãî ñóäà ïîêàçàë, 
÷òî çà êîíåö 2016-ãî – íà÷àëî 2017 ãîäà ïîðÿäêà 
39 äåë çàâåðøåíû ïðèìåíåíèåì ñóäåáíîãî øòðàôà. 
Â 2017 ãîäó ñèòóàöèÿ èçìåíèëàñü, êîëè÷åñòâî ëèö, 
îñâîáîæäåííûõ îò óãîëîâíîé îòâåòñòâåííîñòè ñ 
ïðèìåíåíèåì ñóäåáíîãî øòðàôà, óâåëè÷èëîñü. Ñî-
ãëàñíî îôèöèàëüíî îïóáëèêîâàííîé ñòàòèñòèêå çà 
ïåðâîå ïîëóãîäèå 2017 ãîäà, ñóäåáíûé øòðàô ïðè 
îñâîáîæäåíèè îò óãîëîâíîé îòâåòñòâåííîñòè íàçíà-
÷åí 7335 ëèöàì [6].

Èçó÷åíèå ïðàêòèêè òàêæå ïîêàçàëî, ÷òî ñëîæ-
íîñòè âîçíèêàþò â ñëó÷àå ïðèìåíåíèÿ ñóäåáíîãî 
øòðàôà ê ëèöó, ñîâåðøèâøåìó äà÷ó ìåëêîé âçÿòêè. 
×àùå âñåãî ñóäû îòêàçûâàþò â óäîâëåòâîðåíèè õîäà-
òàéñòâà î ïðèìåíåíèè ñóäåáíîãî øòðàôà. 

Ïîäâîäÿ èòîãè ïðîâåäåííîãî èññëåäîâàíèÿ, ïî-
ëàãàåì, ÷òî ñ òî÷êè çðåíèÿ óãîëîâíîé ïîëèòèêè âî 
ââåäåíèè ñóäåáíîãî øòðàôà ìîæíî óâèäåòü îïðå-
äåëåííûå ïëþñû. Âî-ïåðâûõ, ñîêðàùàåòñÿ ÷èñëî 
îñóæäåííûõ ëèö. Âî-âòîðûõ, ïîïîëíÿåòñÿ áþäæåò, 
÷òî ïîçâîëÿåò ñîêðàòèòü ðàñõîäû íà óãîëîâíî-èñ-
ïîëíèòåëüíóþ ñèñòåìó. Òàê, òîëüêî çà ïåðâîå ïîëó-
ãîäèå 2017 ãîäà ñóììà íàçíà÷åííîãî ñóäåáíîãî øòðà-
ôà ïî ïðåêðàùåííûì óãîëîâíûì äåëàì ñîñòàâèëà 
116 255 336 ðóáëåé [6]. Â-òðåòüèõ, ñîêðàùàåòñÿ íà-
ãðóçêà ñóäîâ, ïîñêîëüêó ñðîê ðàññìîòðåíèÿ õîäàòàé-
ñòâà î ïðåêðàùåíèè óãîëîâíîãî äåëà è íàçíà÷åíèè 
ìåðû óãîëîâíî-ïðàâîâîãî õàðàêòåðà â âèäå ñóäåáíî-
ãî øòðàôà çíà÷èòåëüíî ìåíüøå ñðîêà ðàññìîòðåíèÿ 
óãîëîâíîãî äåëà. Ñ äðóãîé ñòîðîíû, ïîÿâèëàñü ñâî-
åãî ðîäà âîçìîæíîñòü èçáåæàòü ïðèâëå÷åíèÿ ê óãî-
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ëîâíîé îòâåòñòâåííîñòè ïóòåì îïëàòû óñòàíîâëåí-
íîé ñóäîì ñóììû. Ïîëàãàåì, ÷òî ââåäåíèå ñóäåáíîãî 
øòðàôà â öåëîì ìîæíî ðàññìàòðèâàòü êàê ïîçèòèâ-
íîå ÿâëåíèå, êîòîðîå òðåáóåò äàëüíåéøåãî íàó÷íîãî 
îñìûñëåíèÿ.
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The article observes the problems of exemption from criminal liability realization with 
court fine imposition. The author analyzed the term «court fine» in various laws of the 
Russian Federation. The author draws attention to the correlation of another measure of 
a criminal-legal nature in the form of a court fine and punishment in the form of a fine. 
The questions of practice of application of the judicial penalty, problems arising at lawyers 
at its execution are investigated. The author illustrated possible negative consequences 
of the other measure of criminal-legal status implementation in the means of court fine. 
The ñritical analysis is given to the provisions contained in the Federal Law No. 323-FZ 
dated July 03, 2016 «About alterations being made in the Criminal Code of the Russian 
Federation and in the Criminal Procedure Code of the Russian Federation of the Russian 
Federation concerning the guestions of improving foundations and basis of exemption 
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ÓÄÊ 343.3/.7                                                  
Þ. Ñ. Íîðâàðòÿí*

Î ÏÐÎÁËÅÌÅ Ó×ÅÒÀ ÑÎÖÈÀËÜÍÎ ÇÍÀ×ÈÌÎÃÎ ÇÀÁÎËÅÂÀÍÈß ÊÀÊ ÎÁÑÒÎßÒÅËÜÑÒÂÀ, 
ÑÌßÃ×ÀÞÙÅÃÎ ÍÀÊÀÇÀÍÈÅ

Íà îñíîâå ìàòåðèàëîâ ñîâðåìåííîé ñóäåáíîé ïðàêòèêè èññëåäóåòñÿ ïðî-
áëåìà ïðèçíàíèÿ ñìÿã÷àþùèì íàêàçàíèå îáñòîÿòåëüñòâîì íàëè÷èå ó âèíîâíî-
ãî ëèöà ñîöèàëüíî çíà÷èìîãî çàáîëåâàíèÿ. Àâòîð ïðèõîäèò ê âûâîäó, åñëè ëèöî 
íà ìîìåíò ñîâåðøåíèÿ ïðåñòóïëåíèÿ ñòðàäàëî ñîöèàëüíî çíà÷èìîé áîëåçíüþ, 
íî ê ìîìåíòó íàçíà÷åíèÿ íàêàçàíèÿ âûçäîðîâåëî, ïðàâîïðèìåíèòåëþ òàêæå íå-
îáõîäèìî ó÷èòûâàòü ýòî îáñòîÿòåëüñòâî êàê ñìÿã÷àþùåå íàêàçàíèå, ò. ê. óêàçàí-
íûå îáñòîÿòåëüñòâà ñóùåñòâåííî óìåíüøàþò ñòåïåíü îáùåñòâåííîé îïàñíîñòè 
ñîâåðøàåìîãî èì ïðåñòóïëåíèÿ è ïîäëåæàò îáÿçàòåëüíîìó ó÷åòó ïðè íàçíà÷åíèè 
íàêàçàíèÿ. Êðîìå òîãî, óêàçàííîå ñîñòîÿíèå çäîðîâüÿ íå ïîäëåæèò áåçóñëîâíîìó 
ïðèçíàíèþ ñóäîì â êà÷åñòâå îáñòîÿòåëüñòâà, ñìÿã÷àþùåãî íàêàçàíèå. Â ñëó÷àå 
åñëè ëèöî, ñòðàäàþùåå ñîöèàëüíî çíà÷èìîé áîëåçíüþ, íå çàáîòèòñÿ î çäîðîâüå 
îêðóæàþùèõ, âåäåò áåñïîðÿäî÷íûé ïîëîâîé îáðàç æèçíè, ñîâåðøàåò ïðåñòó-
ïëåíèÿ ïðîòèâ ïîëîâîé íåïðèêîñíîâåííîñòè è ïîëîâîé ñâîáîäû ëè÷íîñòè ëèáî 
èíûå ïðåñòóïëåíèÿ, ñâÿçàííûå ñ îïàñíîñòüþ çàðàæåíèÿ ïîòåðïåâøèõ ñîöèàëüíî 
îïàñíûìè çàáîëåâàíèÿìè, íåäîïóñòèìî ñ÷èòàòü íàëè÷èå ó íåãî òàêîãî ðîäà çàáî-
ëåâàíèÿ îáñòîÿòåëüñòâîì, ñìÿã÷àþùèì íàêàçàíèå. 

Êëþ÷åâûå ñëîâà: äèôôåðåíöèàöèÿ óãîëîâíîé îòâåòñòâåííîñòè, óãîëîâíîå íà-
êàçàíèå, ñìÿã÷àþùèå íàêàçàíèå îáñòîÿòåëüñòâà, íàëè÷èå ó âèíîâíîãî ñîöèàëüíî 
çíà÷èìîãî çàáîëåâàíèÿ.
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Ïðè íàçíà÷åíèè óãîëîâíîãî íàêàçàíèÿ ñóäû íå-
ðåäêî íàðÿäó ñ îáñòîÿòåëüñòâàìè, óêàçàííûìè â ÷. 
1 ñò. 61 ÓÊ ÐÔ, ó÷èòûâàþò â êà÷åñòâå ñìÿã÷àþùèõ 
íàêàçàíèå òàêèå îáñòîÿòåëüñòâà, êîòîðûå íå ïðåä-
óñìîòðåíû çàêîíîì. Îäíî èç òàêèõ îáñòîÿòåëüñòâ – 
íàëè÷èå ó âèíîâíîãî ñîöèàëüíî çíà÷èìîãî çàáîëå-
âàíèÿ. Ïðèçíàíèå íå ïðåäóñìîòðåííûõ óãîëîâíûì 
çàêîíîì îáñòîÿòåëüñòâ â êà÷åñòâå ñìÿã÷àþùèõ íà-
êàçàíèå ÿâëÿåòñÿ âîçìîæíûì áëàãîäàðÿ ïðèíöèïàì 
ñïðàâåäëèâîñòè è ãóìàíèçìà óãîëîâíîãî çàêîíà. Â 
÷àñòè 2 ñò. 61 ÓÊ ÐÔ îïðåäåëåíî: «Ïðè íàçíà÷åíèè 
íàêàçàíèÿ ìîãóò ó÷èòûâàòüñÿ â êà÷åñòâå ñìÿã÷àþ-
ùèõ è îáñòîÿòåëüñòâà, íå ïðåäóñìîòðåííûå ÷àñòüþ 
ïåðâîé íàñòîÿùåé ñòàòüè».

Â ñâÿçè ñ ðîñòîì ñîöèàëüíî çíà÷èìûõ çàáîëåâà-
íèé è ïðîáëåìîé ïðîòèâîäåéñòâèÿ òàêèì ïðåñòóïëå-
íèÿì Ïðàâèòåëüñòâîì Ðîññèéñêîé Ôåäåðàöèè áûëî 
ïðèíÿòî ïîñòàíîâëåíèå îò 1 äåêàáðÿ 2004 ã. ¹ 715 
«Îá óòâåðæäåíèè ïåðå÷íÿ ñîöèàëüíî çíà÷èìûõ çà-
áîëåâàíèé è ïåðå÷íÿ çàáîëåâàíèé, ïðåäñòàâëÿþùèõ 
îïàñíîñòü äëÿ îêðóæàþùèõ» [1]. Â ýòîì ïîñòàíîâ-
ëåíèè ñîöèàëüíî çíà÷èìûìè íàçâàíû: òóáåðêóëåç; 
èíôåêöèè, ïåðåäàþùèåñÿ ïðåèìóùåñòâåííî ïîëî-
âûì ïóòåì; Ãåïàòèò Â; ãåïàòèò Ñ; ÂÈ×-èíôåêöèÿ; 
çëîêà÷åñòâåííûå íîâîîáðàçîâàíèÿ; ñàõàðíûé äèà-
áåò; ïñèõè÷åñêèå ðàññòðîéñòâà è ðàññòðîéñòâà ïî-
âåäåíèÿ; áîëåçíè, õàðàêòåðèçóþùèåñÿ ïîâûøåí-
íûì êðîâÿíûì äàâëåíèåì. Ñëåäóåò çàìåòèòü, ÷òî 
óêàçàííûå çàáîëåâàíèÿ äóáëèðóþòñÿ è â áëîêå II 
«Ïåðå÷åíü çàáîëåâàíèé, ïðåäñòàâëÿþùèõ îïàñíîñòü 
äëÿ îêðóæàþùèõ». Òàêèì îáðàçîì, îôèöèàëüíî äî-

ïóñêàåòñÿ îïðåäåëåíèå çàáîëåâàíèÿ îäíîâðåìåííî 
êàê ñîöèàëüíî çíà÷èìîãî è ïðåäñòàâëÿþùåãî îïàñ-
íîñòü äëÿ îêðóæàþùèõ. Ñîãëàñíî ñò. 1 Ôåäåðàëüíî-
ãî çàêîíà îò 30 ìàðòà 1999 ã. ¹ 52-ÔÇ «Î ñàíèòàð-
íî-ýïèäåìèîëîãè÷åñêîì áëàãîïîëó÷èè íàñåëåíèÿ» 
ïîä çàáîëåâàíèåì, ïðåäñòàâëÿþùèì îïàñíîñòü äëÿ 
îêðóæàþùèõ, ñëåäóåò ïîíèìàòü òàêèå èíôåêöèîí-
íûå çàáîëåâàíèÿ ÷åëîâåêà, êîòîðûå õàðàêòåðèçó-
þòñÿ òÿæåëûì òå÷åíèåì, âûñîêèì óðîâíåì ñìåðò-
íîñòè, èíâàëèäíîñòè, áûñòðûì ðàñïðîñòðàíåíèåì 
ñðåäè íàñåëåíèÿ (ýïèäåìèÿ) [2].

Êàê ïîêàçûâàåò ñóäåáíàÿ ïðàêòèêà, â êà÷åñòâå 
îáñòîÿòåëüñòâ, ñìÿã÷àþùèõ íàêàçàíèå, ñóäû ÷à-
ñòî ïðèçíàþò íàëè÷èå ó âèíîâíûõ ëèö ñîöèàëüíî 
çíà÷èìûõ çàáîëåâàíèé1. Òàê, ïðèãîâîðîì Íîâîñè-
áèðñêîãî ãàðíèçîííîãî âîåííîãî ñóäà Ð. ïðèçíàí 
âèíîâíûì â ñîâåðøåíèè ïðåñòóïëåíèÿ, ïðåäóñìî-
òðåííîãî ï. «à» ÷. 3 ñò. 158 ÓÊ ÐÔ. Âèíîâíîìó íà-
çíà÷åíî íàêàçàíèå â âèäå ëèøåíèÿ ñâîáîäû ñðîêîì 
íà 1 ãîä 6 ìåñÿöåâ áåç äîïîëíèòåëüíûõ íàêàçàíèé 
â âèäå øòðàôà è îãðàíè÷åíèÿ ñâîáîäû, ïðè ýòîì â 
êà÷åñòâå ñìÿã÷àþùåãî íàêàçàíèå îáñòîÿòåëüñòâà ó÷-
òåíî ñîñòîÿíèå åãî çäîðîâüÿ – ñàõàðíûé äèàáåò [3]. 

Äðóãîé ïðèìåð. Ëåíèíãðàäñêèé îáëàñòíîé ñóä 
ïðèçíàë È. âèíîâíûì â ñîâåðøåíèè ïðåñòóïëåíèé, 
ïðåäóñìîòðåííûõ ï. «â» ÷. 4 ñò. 162 ÓÊ ÐÔ, ïï. «æ», 
«ç» ÷. 2 ñò. 105 ÓÊ ÐÔ, è íàçíà÷èë åìó ïî ýòèì ñòà-
òüÿì íàêàçàíèå â âèäå ëèøåíèÿ ñâîáîäû íà ñðîê 
17 ëåò. Îáñòîÿòåëüñòâàìè, ñìÿã÷àþùèìè íàçíà÷åí-
íîå È. íàêàçàíèå, ñóä ïðèçíàë «ñîñòîÿíèå çäîðîâüÿ 
ïîäñóäèìîãî, ñòðàäàþùåãî òóáåðêóëåçîì ëåãêèõ» [4].
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Åùå îäèí ïðèìåð. Ïðèãîâîðîì Àëòàéñêîãî êðà-
åâîãî ñóäà Ê. ïðèçíàí âèíîâíûì â ñîâåðøåíèè 
ïðåñòóïëåíèé, ïðåäóñìîòðåííûõ ï. «â» ÷. 4 ñò. 162 
ÓÊ ÐÔ, ïï. «à», «ç» ÷. 2 ñò. 105 ÓÊ ÐÔ. Åìó íàçíà-
÷åíî íàêàçàíèå â âèäå ëèøåíèÿ ñâîáîäû ñðîêîì íà 
20 ëåò áåç øòðàôà ñ îòáûâàíèåì â èñïðàâèòåëüíîé 
êîëîíèè ñòðîãîãî ðåæèìà. Êàê óñìàòðèâàåòñÿ èç 
ïðèãîâîðà, ñóä, ðàçðåøàÿ âîïðîñ î íàçíà÷åíèè Ê. 
íàêàçàíèÿ, ó÷åë â êà÷åñòâå ñìÿã÷àþùåãî îáñòîÿ-
òåëüñòâà íàëè÷èå ó ïîäñóäèìîãî ÂÈ×-èíôåêöèè [5].

Ñëåäóåò îòìåòèòü, ÷òî ïðè ðåøåíèè äàííîãî âî-
ïðîñà â ñóäåáíîé ïðàêòèêå âñòðå÷àþòñÿ è ïðÿìî 
ïðîòèâîïîëîæíûå ïîçèöèè. Íàïðèìåð, ïðèãîâîðîì 
Ñëîáîäñêîãî ðàéîííîãî ñóäà Êèðîâñêîé îáëàñòè Ê. 
îñóæäåí ïî ÷. 1 ñò. 158 ÓÊ ÐÔ, ÷. 1 ñò. 161 ÓÊ ÐÔ. 
Â ñîîòâåòñòâèè ñ ÷. 2 ñò. 69 ÓÊ ÐÔ ïî ñîâîêóïíî-
ñòè ïðåñòóïëåíèé åìó íàçíà÷åíî íàêàçàíèå â âèäå 
ëèøåíèÿ ñâîáîäû íà ñðîê îäèí ãîä øåñòü ìåñÿöåâ 
ñ îòáûâàíèåì íàêàçàíèÿ â èñïðàâèòåëüíîé êîëîíèè 
ñòðîãî ðåæèìà. Ñîãëàñíî âûíåñåííîìó ïðèãîâîðó 
ñóä, íàçíà÷àÿ Ê. íàêàçàíèå, íå ó÷åë â êà÷åñòâå ñìÿã-
÷àþùåãî îáñòîÿòåëüñòâà íàëè÷èå ó âèíîâíîãî òàêèõ 
õðîíè÷åñêèõ çàáîëåâàíèé, êàê ÂÈ×-èíôåêöèÿ (ñòà-
äèÿ III, ôàçà ïðîãðåññèðîâàíèÿ) è õðîíè÷åñêèé âè-
ðóñíûé ãåïàòèò Ñ [6].

Ïîñëåäíÿÿ ïîçèöèÿ àðãóìåíòèðóåòñÿ òåì, ÷òî íà-
ëè÷èå ó âèíîâíîãî ñîöèàëüíî çíà÷èìîãî çàáîëåâà-
íèÿ íå âêëþ÷åíî çàêîíîäàòåëåì â ïåðå÷åíü îáñòîÿ-
òåëüñòâ, ñìÿã÷àþùèõ íàêàçàíèå (÷. 1 ñò. 61 ÓÊ ÐÔ).  
Ïðèçíàíèå òàêîãî çàáîëåâàíèÿ îñíîâàíèåì äëÿ ñìÿã-
÷åíèÿ íàêàçàíèÿ â ñèëó ÷. 2 ñò. 61 ÓÊ ÐÔ ÿâëÿåòñÿ 
ïðàâîì, à íå îáÿçàííîñòüþ ñóäà, êîòîðûé ïðèíèìàåò 
òàêîãî ðîäà ðåøåíèå, èñõîäÿ èç âñåõ îáñòîÿòåëüñòâ 
äåëà, âêëþ÷àÿ îöåíêó íàëè÷èÿ ëèáî îòñóòñòâèÿ ó ïðå-
ñòóïíèêà êàêîãî-ëèáî çàáîëåâàíèÿ [7].

Èòàê, íàëè÷èå ó âèíîâíûõ ëèö ñîöèàëüíî çíà÷è-
ìûõ çàáîëåâàíèé ðàñöåíèâàåòñÿ â ñîâðåìåííîé ñó-
äåáíîé ïðàêòèêå ïî-ðàçíîìó. Â îäíèõ ñëó÷àÿõ ñóäû 
ïðè íàçíà÷åíèè óãîëîâíîãî íàêàçàíèÿ ðàññìàòðèâà-
þò óêàçàííûå çàáîëåâàíèÿ â êà÷åñòâå îáñòîÿòåëüñòâ, 
ñìÿã÷àþùèõ íàêàçàíèå. Â äðóãèõ – íå ïðèíèìàþò 
âî âíèìàíèå ïðè íàçíà÷åíèè óãîëîâíîãî íàêàçàíèÿ 
íàëè÷èå ó ïîäñóäèìûõ ñîöèàëüíî çíà÷èìûõ çàáîëå-
âàíèé. 

Áîëåå îáîñíîâàííîé ïðåäñòàâëÿåòñÿ ïîçèöèÿ 
òåõ ïðàêòèêîâ, êîòîðûå ïðèçíàþò òàêîå ñîñòîÿíèå 
çäîðîâüÿ âèíîâíîãî ñìÿã÷àþùèì îáñòîÿòåëüñòâîì. 
Ïðèçíàíèå ñóäîì íàëè÷èÿ ó ïîäñóäèìîãî ðàññìà-
òðèâàåìûõ çàáîëåâàíèé ñìÿã÷àþùèì îáñòîÿòåëü-
ñòâîì ÿâëÿåòñÿ ïðîÿâëåíèåì ãóìàíèçìà è ñïðàâåä-
ëèâîñòè ïî îòíîøåíèþ ê ïðàâîíàðóøèòåëþ, à òàêæå 
ìîæåò ñïîñîáñòâîâàòü åãî ðåñîöèàëèçàöèè.

Íàïðîòèâ, èãíîðèðîâàíèå íàëè÷èÿ ó âèíîâíûõ 
çàáîëåâàíèé â êà÷åñòâå ñìÿã÷àþùèõ îáñòîÿòåëüñòâ 
íå ñîîòâåòñòâóåò ïðèíöèïàì íàçíà÷åíèÿ íàêàçàíèÿ, 
ÿâëÿåòñÿ íåñïðàâåäëèâûì [8]. 

Ïðè íàçâàííûõ îáñòîÿòåëüñòâàõ, ñîêðàùàÿ ñðîê 
íàêàçàíèÿ â âèäå ëèøåíèÿ ñâîáîäû èëè âîâñå îòêàçû-
âàÿñü îò íàçíà÷åíèÿ íàêàçàíèé, ñâÿçàííûõ ñ ëèøåíè-

åì ñâîáîäû, ñóä ó÷èòûâàåò, ÷òî â ìåñòàõ ëèøåíèÿ ñâî-
áîäû óñëîâèÿ íå îòíîñÿòñÿ ê áëàãîïðèÿòíûì. Óñëîâèÿ 
ñîäåðæàíèÿ íàïðÿìóþ âëèÿþò íà çäîðîâüå è îáùåå ñà-
ìî÷óâñòâèå ëèö, áîëüíûõ òåìè èëè èíûìè ñîöèàëüíî 
çíà÷èìûìè çàáîëåâàíèÿìè. Ïîíÿòíî, ÷òî â íàñòîÿùåå 
âðåìÿ â ìåñòàõ ëèøåíèÿ ñâîáîäû íåâîçìîæíî ãàðàí-
òèðîâàòü íåîáõîäèìîå ëå÷åíèå è ïðàâèëüíîå ïèòàíèå 
èíôèöèðîâàííûõ. Ëèöà, ñòðàäàþùèå ðàññìàòðèâà-
åìûìè çàáîëåâàíèÿìè, äîëæíû ïîëó÷àòü âûñîêîêà-
ëîðèéíóþ ïèùó ñ ïîâûøåííûì ñîäåðæàíèåì áåëêà, 
ðàçëè÷íûõ âèòàìèíîâ è ò.ä. 

Âìåñòå ñ òåì ðàññìàòðèâàåìûå îáñòîÿòåëüñòâà 
íå ìîãóò, íà íàø âçãëÿä, ïðèçíàâàòüñÿ â êà÷åñòâå 
ñìÿã÷àþùèõ â òåõ ñëó÷àå, êîãäà îíè óêàçàíû â ñîîò-
âåòñòâóþùåé íîðìå Îñîáåííîé ÷àñòè ÓÊ ÐÔ â êà÷å-
ñòâå êîíñòðóêòèâíîãî ïðèçíàêà ñîñòàâà ïðåñòóïëå-
íèÿ (íàïðèìåð, ñò. 121 è 122 ÓÊ ÐÔ). À òàêæå åñëè 
îíè ÿâëÿþòñÿ êâàëèôèöèðóþùèì îáñòîÿòåëüñòâîì, 
ïðåäóñìîòðåííûì óãîëîâíûì çàêîíîì, íàïðèìåð 
ï. «â» ÷. 2 ñò. 131 ÓÊ ÐÔ «Èçíàñèëîâàíèå, ïîâëåêøåå 
çàðàæåíèå ïîòåðïåâøåé âåíåðè÷åñêîé áîëåçíüþ». 
Èíîå îçíà÷àëî áû íàðóøåíèå çàïðåòà íà ïîâòîðíûé 
ó÷åò ïðè íàçíà÷åíèè íàêàçàíèÿ îäíîãî è òîãî æå îá-
ñòîÿòåëüñòâà (÷. 3 ñò. 61 ÓÊ ÐÔ).

Êðîìå òîãî, íà íàø âçãëÿä, íåëüçÿ ïðèçíàòü ñìÿã-
÷àþùèì îáñòîÿòåëüñòâîì íàëè÷èå ó ïîäñóäèìûõ íà-
çâàííûõ çàáîëåâàíèé, åñëè îíè ñàìè íå çàáîòÿòñÿ î 
çäîðîâüå îêðóæàþùèõ, âåäóò áåñïîðÿäî÷íûé ïîëî-
âîé îáðàç æèçíè, ñîâåðøàþò ïðåñòóïëåíèÿ ïðîòèâ 
ïîëîâîé íåïðèêîñíîâåííîñòè è ïîëîâîé ñâîáîäû 
ëè÷íîñòè ëèáî èíûå ïðåñòóïëåíèÿ, ñâÿçàííûå ñ 
îïàñíîñòüþ çàðàæåíèÿ ñîöèàëüíî çíà÷èìûìè çàáî-
ëåâàíèÿìè. 

Â ñâåòå âûøåèçëîæåííîãî âîçíèêàåò òàêæå è òà-
êîé âîïðîñ: íóæíî ëè ó÷èòûâàòü ïðè íàçíà÷åíèè 
íàêàçàíèÿ ôàêòîð âðåìåíè çàáîëåâàíèÿ? Âèíîâíûé 
ìîæåò áûòü íîñèòåëåì ðàññìàòðèâàåìîé ãðóïïû 
áîëåçíè íà ìîìåíò ñîâåðøåíèÿ ïðåñòóïëåíèÿ èëè 
ìîæåò áûòü çàðàæåí ïîçæå, ê ìîìåíòó íàçíà÷åíèÿ 
íàêàçàíèÿ. 

Ïî íàøåìó ìíåíèþ, íåóäîâëåòâîðèòåëüíîå ñî-
ñòîÿíèå çäîðîâüÿ âèíîâíîãî, ñâÿçàííîå ñ ñîöèàëüíî 
çíà÷èìîé áîëåçíüþ, ìîæåò ó÷èòûâàòüñÿ ñóäîì êàê 
îáñòîÿòåëüñòâî, ñìÿã÷àþùåå íàêàçàíèå íåçàâèñèìî 
îò âðåìåíè çàðàæåíèÿ (äî èëè ïîñëå ñîâåðøåíèÿ ïðå-
ñòóïëåíèÿ).

Åñëè ëèöî íà ìîìåíò ñîâåðøåíèÿ ïðåñòóïëåíèÿ 
ñòðàäàëî ñîöèàëüíî çíà÷èìîé áîëåçíüþ, íî ê ìîìåíòó 
íàçíà÷åíèÿ íàêàçàíèÿ âûçäîðîâåëî, ïðàâîïðèìåíè-
òåëþ òàêæå íåîáõîäèìî ó÷èòûâàòü ýòî îáñòîÿòåëüñòâî 
êàê ñìÿã÷àþùåå íàêàçàíèå2, ò. ê. óêàçàííûå îáñòîÿ-
òåëüñòâà ñóùåñòâåííî óìåíüøàþò ñòåïåíü îáùåñòâåí-
íîé îïàñíîñòè ñîâåðøàåìîãî èì ïðåñòóïëåíèÿ è ïîä-
ëåæàò îáÿçàòåëüíîìó ó÷åòó ïðè íàçíà÷åíèè íàêàçàíèÿ 
ïîòîìó, ÷òî ðàññìàòðèâàåìûå çàáîëåâàíèÿ ìåíÿþò 
âîñïðèÿòèå è îòíîøåíèå áîëüíîãî ê îêðóæàþùèì ñî-
áûòèÿì, ê ñàìîìó ñåáå, â ðåçóëüòàòå áîëåçíè äëÿ íåãî 
ñîçäàåòñÿ îñîáîå ïîëîæåíèå ñðåäè áëèçêèõ ëþäåé, 
èíîå ïîëîæåíèå â îáùåñòâå.



85

Àíàëèç ñóäåáíûõ ïðèãîâîðîâ ñâèäåòåëüñòâóåò î òîì, 
÷òî ñóäû íå âñåãäà â îïèñàòåëüíî-ìîòèâèðîâî÷íîé ÷à-
ñòè ïðèãîâîðà óêàçûâàþò âðåìÿ çàðàæåíèÿ òîé èëè 
èíîé áîëåçíüþ îñóæäåííîãî. Ñòðàäàë ëè âèíîâíûé 
ñîöèàëüíî çíà÷èìîé áîëåçíüþ äî ñîâåðøåíèÿ ïðåñòó-
ïëåíèÿ, èëè îí çàðàçèëñÿ ïîñëå ñîâåðøåíèÿ èì îáùå-
ñòâåííî îïàñíîãî ïîñÿãàòåëüñòâà. Óìåñòíî íàïîìíèòü, 
÷òî ïàòîãåíåòè÷åñêèé ïðîöåññ ðàññìàòðèâàåìûõ çà-
áîëåâàíèé âêëþ÷àåò ðÿä ïåðèîäîâ, ñòàäèé. Ïåðâàÿ èç 
íèõ – ñòàäèÿ èíêóáàöèè, êîòîðàÿ äëèòñÿ îò ìîìåíòà 
çàðàæåíèÿ (ò. å. ìîìåíòà ïîïàäàíèÿ âèðóñà ñîîòâåòñòâó-
þùåãî çàáîëåâàíèÿ â îðãàíèçì æåðòâû) äî ïîÿâëåíèÿ 
ðåàêöèè â âèäå êëèíè÷åñêèõ ïðîÿâëåíèé «îñòðîé èí-
ôåêöèè» èëè âûðàáîòêè àíòèòåë. Âòîðàÿ – ñòàäèÿ ïåð-
âè÷íûõ ïðîÿâëåíèé, õàðàêòåðèçóþùàÿñÿ îòíîñèòåëü-
íûì ðàâíîâåñèåì ìåæäó èììóííûì îòâåòîì îðãàíèçìà 
è äåéñòâèåì âèðóñà. Íà òðåòüåé ñòàäèè – âòîðè÷íûõ 
çàáîëåâàíèé èìååò ìåñòî âûÿâëåíèå êëèíè÷åñêèõ ñèì-
ïòîìîâ, ñâèäåòåëüñòâóþùèõ îá óãëóáëåíèè ïîðàæåíèÿ 
èììóííîé ñèñòåìû. Íàêîíåö, íà òåðìèíàëüíîé ñòàäèè 
(ò.í. èñõîäå) ïðîèñõîäèò ïîðàæåíèå îðãàíîâ è ñèñòåì 
îðãàíèçìà, îòëè÷àþùååñÿ íåîáðàòèìûì òå÷åíèåì [9].

Ñëåäóåò îòìåòèòü, ÷òî äëÿ íåêîòîðûõ ïðåñòóïëå-
íèé ýòî èìååò ïðèíöèïèàëüíîå çíà÷åíèå. Òàê, ïðè-
ãîâîðîì Êèðîâñêîãî ðàéîííîãî ñóäà ã. Ñàìàðû À. îñóæ-
äåí ïî ÷. 1 ñò. 131, ÷.1 ñò. 132, â ñîîòâåòñòâèè ñ ÷. 3 ñò. 69 
ÓÊ ÐÔ ê 4 ãîäàì 6 ìåñÿöàì ëèøåíèÿ ñâîáîäû. Ðàññìî-
òðåâ ìàòåðèàëû äåëà, ñóä àïåëëÿöèîííîé èíñòàíöèè 
ñíèçèë íàêàçàíèå äî 4 ëåò è 4 ìåñÿöåâ ëèøåíèÿ ñâî-
áîäû, óêàçàâ ïðè ýòîì ñëåäóþùåå: «Êàê âèäíî èç ìà-
òåðèàëîâ óãîëîâíîãî äåëà, â ïåðèîä ïðåäâàðèòåëüíîãî 
ðàññëåäîâàíèÿ íàõîäÿùèéñÿ ïîä ñòðàæåé À. ïðîõîäèë 
êóðñ ëå÷åíèÿ â ÔÊ ËÏÓ ÎÑÁ ÃÓÔÑÈÍ Ðîññèè ïî Ñà-
ìàðñêîé îáëàñòè ïî ïîâîäó âåíåðè÷åñêîãî çàáîëåâàíèÿ. 
Îäíàêî îôèöèàëüíûå ñâåäåíèÿ î ñîñòîÿíèè çäîðîâüÿ 
îñóæäåííîãî ñóä íå çàïðîñèë è íå ó÷åë äàííîå îáñòîÿ-
òåëüñòâî â êà÷åñòâå ñìÿã÷àþùåãî íàêàçàíèå. Òàêèì îá-
ðàçîì, â ñâÿçè ñ íàëè÷èåì ó îñóæäåííîãî çàáîëåâàíèÿ 
íàçíà÷åííîå íàêàçàíèå ïîäëåæèò ñíèæåíèþ» [10]. 

Ñóä àïåëëÿöèîííîé èíñòàíöèè ïðè ó÷åòå ñìÿã÷à-
þùèõ íàêàçàíèå îáñòîÿòåëüñòâ íå óêàçàë: 1) ñòàäèþ 
âåíåðè÷åñêîé áîëåçíè ó À.; 2) ìîã ëè À. áûòü çàðà-
æåííûì íà ìîìåíò ñîâåðøåíèÿ èçíàñèëîâàíèÿ è 
íàñèëüñòâåííûõ äåéñòâèé ñåêñóàëüíîãî õàðàêòåðà; 
3) ìîã ëè îí çàðàçèòü ïîòåðïåâøåãî òîé èëè èíîé âå-
íåðè÷åñêîé áîëåçíüþ. 

Îòâåòû æå íà ýòè âîïðîñû èìåþò ñóùåñòâåííîå 
çíà÷åíèå. Åñëè À. áûë áîëåí âåíåðè÷åñêîé áîëåç-
íüþ è çíàë îá ýòîì è ïðè ýòîì ñîâåðøèë èçíàñèëî-
âàíèå, íî íå çàðàçèë ïîòåðïåâøóþ ñîîòâåòñòâóþùåé 
áîëåçíüþ, òî, íà íàø âçãëÿä, íè ïðè êàêèõ îáñòî-
ÿòåëüñòâàõ íàëè÷èå òàêîãî ðîäà èíôåêöèîííîé áî-
ëåçíè íå ìîæåò áûòü ïðèçíàíî ñóäîì êàê ñìÿã÷àþ-
ùåå îáñòîÿòåëüñòâî, ò.ê. çàêîíîäàòåëü ïðåäóñìîòðåë 
êâàëèôèöèðóþùèé ïðèçíàê èçíàñèëîâàíèÿ – ï. «â» 
÷. 2 ñò. 131 ÓÊ ÐÔ «Èçíàñèëîâàíèå, ïîâëåêøåå çàðà-
æåíèå ïîòåðïåâøåé âåíåðè÷åñêîé áîëåçíüþ». 

Åñëè À. çàðàçèëñÿ âåíåðè÷åñêîé áîëåçíüþ ïîñëå 
ñîâåðøåíèÿ èì ïðåñòóïëåíèÿ, òî òîãäà, êàê ïðåä-

ñòàâëÿåòñÿ,  ñóä èìååò ïðàâî ó÷åñòü äàííîå îáñòîÿ-
òåëüñòâî êàê ñìÿã÷àþùåå íàêàçàíèå.

Â ñóäåáíûõ ïðèãîâîðàõ âñòðå÷àåòñÿ è òàêàÿ ïî-
ãðåøíîñòü, êîãäà ñóä íå êîíêðåòèçèðóåò, êàêîå õðî-
íè÷åñêîå çàáîëåâàíèå ïðèçíàåò â êà÷åñòâå îáñòî-
ÿòåëüñòâà, ñìÿã÷àþùåãî íàêàçàíèå. Íàïðèìåð, Á. 
îñóæäåí ïî ÷. 3 ñò. 159, ÷. 3 ñò. 30 è ÷. 3 ñò. 159 ÓÊ 
ÐÔ. Íà îñíîâàíèè ÷. 3 ñò. 69 ÓÊ ÐÔ ïî ñîâîêóïíî-
ñòè ïðåñòóïëåíèé åìó íàçíà÷åíî íàêàçàíèå â âèäå 
ëèøåíèÿ ñâîáîäû ñðîêîì íà ÷åòûðå ãîäà, â ñèëó 
ñò. 73 ÓÊ ÐÔ - óñëîâíî, ñ èñïûòàòåëüíûì ñðîêîì òðè 
ãîäà… Â ñîîòâåòñòâèè ñ ÷. 2 ñò. 61 ÓÊ ÐÔ ñóä ïðè-
çíàë â êà÷åñòâå ñìÿã÷àþùåãî íàêàçàíèå îáñòîÿòåëü-
ñòâà ñîñòîÿíèå çäîðîâüÿ îñóæäåííîãî, ñòðàäàþùåãî 
ðÿäîì çàáîëåâàíèé [11]. Äðóãîé ïðèìåð. Ã. îñóæäåí 
ïî ï. «â» ÷. 2 ñò. 158 ÓÊ ÐÔ ê íàêàçàíèþ â âèäå ëè-
øåíèÿ ñâîáîäû ñðîêîì äâà ãîäà ñ îòáûâàíèåì íà-
êàçàíèÿ â èñïðàâèòåëüíîé êîëîíèè îáùåãî ðåæèìà. 
Â ñîîòâåòñòâèè ñî ñò. 61 ÓÊ ÐÔ ñóä óñòàíîâèë â êà÷å-
ñòâå ñìÿã÷àþùåãî íàêàçàíèå îáñòîÿòåëüñòâà òî, ÷òî 
îñóæäåííûé «ñòðàäàåò  ðÿäîì ñåðüåçíûõ çàáîëåâà-
íèé» [12].

Ïðåäñòàâëÿåòñÿ, ÷òî ïðàâîïðèìåíèòåëü ìîæåò 
ó÷åñòü íàëè÷èå ñîöèàëüíî çíà÷èìîãî çàáîëåâàíèÿ 
êàê ñìÿã÷àþùåå íàêàçàíèå îáñòîÿòåëüñòâî, åñëè ýòî 
çàáîëåâàíèå òàê èëè èíà÷å ìîæåò ïîâëèÿòü íà ïðå-
òåðïåâàíèå óãîëîâíî-ïðàâîâûõ îãðàíè÷åíèé, êîòî-
ðûå ìîãóò áûòü íàëîæåíû ãîñóäàðñòâîì.

Â çàêëþ÷åíèå åùå ðàç ïîä÷åðêíåì, ÷òî íàëè÷èå 
ó ïîäñóäèìîãî ñîöèàëüíî çíà÷èìîãî çàáîëåâàíèÿ 
ìîæåò áûòü ïðèçíàíî ñóäîì ñìÿã÷àþùèì íàêàçà-
íèå îáñòîÿòåëüñòâîì. Ïðè ýòîì ñóä äîëæåí óêàçàòü 
â îïèñàòåëüíî-ìîòèâèðîâî÷íîé ÷àñòè ïðèãîâîðà íà 
íàëè÷èå ó âèíîâíîãî êîíêðåòíîãî âèäà çàáîëåâàíèÿ 
íà ìîìåíò ñîâåðøåíèÿ ïðåñòóïëåíèÿ ëèáî íà ìîìåíò 
íàçíà÷åíèÿ íàêàçàíèÿ, à òàêæå íà âëèÿíèå òàêîãî çà-
áîëåâàíèÿ íà ïðåòåðïåâàíèå ïîäñóäèìûì óãîëîâíî-
ïðàâîâûõ îãðàíè÷åíèé. 

Â ñëó÷àå, åñëè ñîöèàëüíî çíà÷èìîå çàáîëåâàíèå 
óæå ïðåäóñìîòðåíî ñîîòâåòñòâóþùåé ñòàòüåé Îñî-
áåííîé ÷àñòè ÓÊ ÐÔ â êà÷åñòâå êîíñòðóêòèâíîãî, 
êâàëèôèöèðóþùåãî èëè îñîáî êâàëèôèöèðóþùåãî 
ïðèçíàêà ñîñòàâà ïðåñòóïëåíèÿ, îíî íå ìîæåò áûòü 
ó÷òåíî ñóäîì ïðè íàçíà÷åíèè íàêàçàíèÿ â êà÷åñòâå 
ñìÿã÷àþùåãî íàêàçàíèå îáñòîÿòåëüñòâà. Òàêæå íå 
ñëåäóåò ïðèçíàâàòü ñìÿã÷àþùèì îáñòîÿòåëüñòâîì 
íàëè÷èå ó ïîäñóäèìîãî íàçâàííûõ çàáîëåâàíèé â 
ñëó÷àå çëîñòíîãî íàðóøåíèÿ èì ñàíèòàðíî-ãèãèå-
íè÷åñêèõ íîðì, êîãäà ëèöî îñîçíàííî ñòàâèò îêðó-
æàþùèõ â îïàñíîñòü çàðàæåíèÿ.

Ïðèìå÷àíèÿ

1 Ïîä ñîöèàëüíî çíà÷èìûì çàáîëåâàíèåì ñëåäóåò 
ïîíèìàòü òàêèå çàáîëåâàíèÿ, îáóñëîâëåííûå ïðåèìó-
ùåñòâåííî ñîöèàëüíî-ýêîíîìè÷åñêèìè óñëîâèÿìè, 
rjnjhst ghbyjczn óùåðá îáùåñòâó è òðåáóþn ñîöèàëüíîé 
çàùèòû ÷åëîâåêà.

Íîðâàðòÿí Þ. Ñ.   Î ïðîáëåìå ó÷åòà ñîöèàëüíî çíà÷èìîãî çàáîëåâàíèÿ êàê îáñòîÿòåëüñòâà...
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2 Ñëåäóåò èìåòü â âèäó, ÷òî åñëè âèíîâíîå ëèöî 
íà ìîìåíò ñîâåðøåíèÿ ïðåñòóïëåíèÿ ÿâëÿëîñü íîñè-
òåëåì òîé èëè èíîé ñîöèàëüíî çíà÷èìîé áîëåçíè è 
ñïðîâîöèðîâàëî ñèòóàöèþ, êîòîðàÿ ìîãëà ïîâëå÷ü çà 
ñîáîé çàðàæåíèå, òî ýòî îáñòîÿòåëüñòâî â íåêîòîðûõ 
ñëó÷àÿõ (íàïðèìåð, ïðè èçíàñèëîâàíèè) âûñòóïàåò 
êàê êâàëèôèöèðóþùèé ïðèçíàê ñîñòàâà ïðåñòóïëå-
íèÿ.
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ABOUT THE PROBLEM OF TAKING INTO ACCOUNT SOCIALLY SIGNIFICANT DISEASES 
AS CIRCUMSTANCES MITIGATING PUNISHMENT

On the basis of materials of modern litigation practice the author focuses on the 
problem of recognition of mitigating punishment circumstance as the presence at the 
perpetrator of socially significant diseases. The author comes to the conclusion, if the 
person at the time of commission of a crime was suffering socially significant disease, but 
by the time of sentencing recovered, enforcers also need to take this into account as a 
mitigating punishment, as specified circumstance significantly reduce the degree of public 
danger of committed crimes and are subject to mandatory accounting in sentencing. 
In addition, the specified condition is not subject to unconditional acceptance by the 
court as an attenuating circumstance. In case a person suffering from socially significant 
disease does not care about the health of others, leads a promiscuous sexual lifestyle, 
committing crimes against sexual inviolability and sexual freedom of the person or other 
crimes related to the risk of infection victims socially dangerous diseases, you should not 
consider the presence of such diseases as the circumstance commuting punishment.
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of punishment, presence at the perpetrator of socially significant diseases.



88 Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà                                                                                   Òîì 4  ¹ 1   2018

ÓÄÊ 340.15; 347.9.
Ñ. Â. Þíîøåâ* 

Î×ÅÐÊ ÐÀÇÂÈÒÈß ÀÄÂÎÊÀÒÓÐÛ Â ÐÎÑÑÈÈ

Â ñòàòüå ðàññìàòðèâàþòñÿ èñòîðè÷åñêèå òåíäåíöèè ðàçâèòèÿ àäâîêàòóðû â Ðîñ-
ñèè. Ïðîñëåæèâàåòñÿ ïóòü ñòàíîâëåíèÿ è ðàçâèòèÿ ïðîôåññèîíàëüíîãî àäâîêàòñêîãî 
ïðåäñòàâèòåëüñòâà – îò èñòîêîâ çàðîæäåíèÿ ïðåäñòàâèòåëüñòâà â îòå÷åñòâåííîì ñó-
äåáíîì ïðîöåññå â XV âåêå è äî ïðèíÿòèÿ äåéñòâóþùåãî ðîññèéñêîãî çàêîíà îá àäâî-
êàòóðå â 2002 ãîäó. Ïîêàçàíû ñëîæíûå è â öåëîì ïðîòèâîðå÷èâûå îòíîøåíèÿ ìåæäó 
ãîñóäàðñòâîì è àäâîêàòóðîé íà âñåì ïðîòÿæåíèè åå ñóùåñòâîâàíèÿ. Îòäåëüíîå âíè-
ìàíèå óäåëåíî «çîëîòîìó âåêó» ðîññèéñêîé àäâîêàòóðû, íà÷àâøåìóñÿ ïîñëå Âåëè-
êîé ñóäåáíîé ðåôîðìû èìïåðàòîðà Àëåêñàíäðà II è äëèâøåìóñÿ âñåãî ïîëñòîëåòèÿ. 
Â ýòîé ñâÿçè ïîäâåðãíóòû àíàëèçó êàê èíñòèòóò ïðèñÿæíûõ ïîâåðåííûõ, òàê è ââå-
äåííûé ïîçäíåå è âûçûâàâøèé íåìàëî íàðåêàíèé èíñòèòóò ÷àñòíûõ ïîâåðåííûõ. 
Äàëåå ïðîñëåæèâàåòñÿ òåðíèñòûé ïóòü àäâîêàòóðû â ñîâåòñêèé ïåðèîä ãîñóäàðñòâà 
è ïðàâà – îò Äåêðåòà î ñóäå ¹ 1 äî Ïîëîæåíèÿ îá àäâîêàòóðå ÐÑÔÑÐ 1980 ãîäà.  
Ïðèíÿòèå äåéñòâóþùåãî Ôåäåðàëüíîãî çàêîíà «Îá àäâîêàòóðå è àäâîêàòñêîé äåÿ-
òåëüíîñòè» â 2002 ãîäó áûëî îáóñëîâëåíî êîðåííûìè ïðåîáðàçîâàíèÿìè ðîññèéñêî-
ãî îáùåñòâà, âûçâàâøèìè ðîñò ñïðîñà íà êâàëèôèöèðîâàííóþ ïðàâîâóþ ïîìîùü, 
è ïîòðåáíîñòÿìè ýôôåêòèâíîé çàùèòû ïðàâ è ñâîáîä ÷åëîâåêà.
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òèå, èíêâèçèöèîííûé ïðîöåññ, ñîñòÿçàòåëüíûé ïðîöåññ, ñóäåáíàÿ ðåôîðìà, ñî-
âåòñêèé ïåðèîä. 
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Âïëîòü äî XV âåêà â ðîññèéñêîì çàêîíîäàòåëü-
ñòâå äîìèíèðîâàë ïðèíöèï «ëè÷íîé ÿâêè». Ïî 
Ïñêîâñêîé ñóäíîé ãðàìîòå (1467 ã.), ïðèãëàøàòü ïî-
âåðåííûõ ìîãëè òîëüêî æåíùèíû, äåòè, ìîíàõè, 
ãëóáîêèå ñòàðèêè è ãëóõèå. Â îñòàëüíûõ ñëó÷àÿõ ñó-
äåáíàÿ çàùèòà ìîãëà ïîâëå÷ü íàêàçàíèå çàùèòíèêà – 
âçäåðãèâàíèå íà äûáó è øòðàô [1, ñ. 22]. 

Ïîñòåïåííî çàðîæäàåòñÿ ðîäñòâåííîå ïðåäñòàâè-
òåëüñòâî, à ïîçæå è íàåìíîå. Â Ñîáîðíîì óëîæåíèè 
öàðÿ Àëåêñåÿ Ìèõàéëîâè÷à (1649 ã.) [2] î íàåìíûõ ïî-
âåðåííûõ ãîâîðèòñÿ êàê î ðàñïðîñòðàíåííîì èíñòè-
òóòå. Ëèöà, îáëå÷åííûå ãîñóäàðñòâåííîé âëàñòüþ, íå 
ìîãëè áûòü ïðåäñòàâèòåëÿìè ïî ÷óæèì äåëàì – óæå 
òîãäà àäâîêàòóðà  îòäåëÿëàñü îò ãîñóäàðñòâåííîé âëà-
ñòè, è ýòà âëàñòü ïûòàëàñü îãðàíè÷èòü ðîñò ïðîôåññè-
îíàëüíîãî õîäàòàéñòâà ïî äåëàì. Ïî Óëîæåíèþ, íå-
óãîäíûå âëàñòè õîäàòàè ïî ÷óæèì äåëàì  ìîãëè áûòü 
ïîäâåðãíóòû òåëåñíîìó íàêàçàíèþ è òþðåìíîìó çà-
êëþ÷åíèþ, à ïîñëå òðîåêðàòíîãî íàêàçàíèÿ ëèøà-
ëèñü ïðàâà õîäàòàéñòâîâàòü. Âïëîòü äî Ñâîäà çàêîíîâ 
Ðîññèéñêîé èìïåðèè êàêèå-ëèáî îðãàíèçàöèè, îáú-
åäèíÿþùèå ïîâåðåííûõ, îòñóòñòâîâàëè. Íèêàêèõ 
ôîðìàëüíûõ òðåáîâàíèé ê ëèöàì, âûñòóïàþùèì â 
ñóäàõ â êà÷åñòâå ïîâåðåííûõ,  íå ïðåäúÿâëÿëîñü, ïî-

ýòîìó  ýòîé ïðîôåññèåé çàíèìàëèñü ëþäè, íå  èìåþ-
ùèå íå òîëüêî  þðèäè÷åñêîãî, íî è õîòÿ áû êàêîãî-òî 
îáðàçîâàíèÿ. Îíè íåðåäêî ïðèáåãàëè ê ðàçëè÷íûì 
îáìàíàì, ïîäëîãàì, ÷åì âûçûâàëè ê ñåáå íåäîâåðèå. 
Ñâîþ çàäà÷ó ïîâåðåííûå âèäåëè â òîì, ÷òîáû çàïó-
òàòü äåëî è çàòÿíóòü ïðîöåññ åãî ðàçðåøåíèÿ, ïî ýòî-
ìó óìåíèþ è îöåíèâàëèñü ñïîñîáíîñòè àäâîêàòà.

Äî òåõ ïîð ïîêà óãîëîâíûé ïðîöåññ íå îòäåëèëñÿ 
îò ãðàæäàíñêîãî, ïîâåðåííûå ó÷àñòâîâàëè â äåëàõ âñÿ-
êîãî ðîäà. Ñ ïîÿâëåíèåì æå ñûñêà (èíêâèçèöèîííîãî 
ïðîöåññà) èõ ðîëü ïî óãîëîâíûì äåëàì ñâåëàñü ïðàê-
òè÷åñêè íà íåò. Ïî îñòàëüíûì äåëàì äåÿòåëüíîñòü ïî-
âåðåííîãî çàêëþ÷àëàñü â «õîæäåíèè ïî äåëó», òî åñòü â 
íàïèñàíèè áóìàã, ïîäà÷å èõ, ÿâêå â ñóä, ïðåäñòàâëåíèè 
äîêàçàòåëüñòâ, ïðèñóòñòâèè ïðè äîêëàäàõ äåëà. 

Èíòåðåñíî, ÷òî äàæå â òàêîå ïåðåëîìíîå âðåìÿ, êàê 
ýïîõà Ïåòðà,  îòíîøåíèå ê ïîâåðåííûì íå èçìåíèëîñü. 
Èçâåñòíî êðàéíå íåãàòèâíîå îòíîøåíèå ê íèì ñàìîãî 
Ïåòðà: «...íàíèìàþò çà ñåáÿ â ñóä… ÿáåäíèêîâ, âîðîâ è 
äóøåïðîäàâöåâ» [3, ñ. 640]. Îäíàêî èìåííî â ýòîò ïå-
ðèîä â Ðîññèè âïåðâûå âîçíèê è âîøåë çàòåì  â îáèõîä 
òåðìèí «àäâîêàò».

Âñå ïîñëåäóþùèå ðîññèéñêèå ñàìîäåðæöû 
âïëîòü äî Íèêîëàÿ I áûëè íàñòðîåíû ðåøèòåëüíî 
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ïðîòèâ ó÷ðåæäåíèÿ â Ðîññèè àäâîêàòóðû çàïàäíîãî 
îáðàçöà. Òàê, íàïðèìåð, íà ïðåäëîæåíèå êíÿçÿ Ãî-
ëèöûíà î ââåäåíèè àäâîêàòóðû Íèêîëàé I îòâåòèë: 
«Íåò, êíÿçü, ïîêà ÿ áóäó öàðñòâîâàòü, Ðîññèè íå 
íóæíû àäâîêàòû» [4, ñ. 172].

Îäíàêî èäåè Ïðîñâåùåíèÿ, ðàñïðîñòðàíèâøè-
åñÿ â Ðîññèè ê íà÷àëó íîâîãî âðåìåíè,  âûçâàëè ê 
æèçíè íåîáõîäèìîñòü ïðàâîâîãî ðåãóëèðîâàíèÿ  
ïðîôåññèîíàëüíîé çàùèòû è íàøëè îòðàæåíèå â  
Ñâîäå çàêîíîâ Ðîññèéñêîé èìïåðèè (1857 ã.). Ñâîä 
ïðåäîñòàâèë ëþáîìó ëèöó, èñòöó èëè îòâåò÷èêó, 
ïðàâî ïðîèçâîäèòü òÿæáó ÷åðåç ïîâåðåííîãî, îïðå-
äåëèâ, ÷òî ïîâåðåííûé äåéñòâóåò â ñóäå âìåñòî äî-
âåðèòåëÿ è ïðåäñòàâëÿåò åãî. Ñóùåñòâîâàâøèé â òî 
âðåìÿ èíñòèòóò ñòðÿï÷èõ äîëæåí áûë îáåñïå÷èòü 
îáâèíÿåìîìó âîçìîæíîñòü  ïîëüçîâàòüñÿ âñåìè  èç-
âåñòíûìè çàêîíó ñïîñîáàìè çàùèòû. 

Â ýòîò ïåðèîä ñòðÿï÷èå è ïîâåðåííûå áûëè àìîðô-
íîé ãðóïïîé áåç ñîîòâåòñòâóþùåãî ïðîôåññèîíàëü-
íîãî îáó÷åíèÿ è îðãàíèçàöèè. Ñóäåáíûì ïðåäñòàâè-
òåëüñòâîì çàíèìàëèñü â îñíîâíîì ãîñóäàðñòâåííûå 
ñëóæàùèå íåâûñîêîãî ðàíãà â ñâîáîäíîå îò ðàáîòû 
âðåìÿ èëè íàõîäÿñü â îòñòàâêå. Áóäó÷è ñâåäóùèìè â 
òîíêîñòÿõ áþðîêðàòè÷åñêèõ ïðîöåäóð è ÿçûêà, ñòðÿï-
÷èå, êàê ïðàâèëî, ïûòàëèñü çàïóòàòü äåëî, çàòåìíèòü 
åãî èëè âîçäåéñòâîâàòü çàêóëèñíûìè ñðåäñòâàìè íà 
âñåìîãóùóþ êàíöåëÿðèþ èëè êîíêðåòíûõ ñóäåé. 

Ïðè ïîäãîòîâêå ñóäåáíîé ðåôîðìû Ãîñóäàðñòâåí-
íûé ñîâåò â 1861 ãîäó êîíñòàòèðîâàë, ÷òî «â îáùåñòâå 
è ïðàâèòåëüñòâå ðàñïðîñòðàíåíî ìíåíèå, î÷åíü âåð-
íîå è âïîëíå îñíîâàòåëüíîå, ÷òî îäíà èç ïðè÷èí áåä-
ñòâåííîãî ïîëîæåíèÿ íàøåãî ñóäà çàêëþ÷àåòñÿ â òîì, 
÷òî ëèöà, èìåþùèå õîæäåíèå ïî äåëàì, áîëüøåé ÷à-
ñòüþ ëþäè î÷åíü ñîìíèòåëüíîé íðàâñòâåííîñòè, íå 
èìåþùèå ïî áîëüøåé ÷àñòè íèêàêèõ ñâåäåíèé – íè 
þðèäè÷åñêèõ, íè ïðàêòè÷åñêèõ» [5, ñ. 50].             

Îäíàêî ãëàâíûé «êîðåíü çëà» çàêëþ÷àëñÿ â ñà-
ìèõ äîðåôîðìåííûõ ñóäàõ ñ èõ îáùåé êîððóìïèðî-
âàííîñòüþ, âîëîêèòîé, íåðàçáåðèõîé. È. Ñ. Àêñàêîâ 
õàðàêòåðèçîâàë ýòè ñóäû êàê «âîèñòèíó ìåðçîñòü çà-
ïóñòåíèÿ íà ìåñòå ñâÿòîì» [6, ñ. 11].  Â òàêèõ ñóäàõ íå 
ìîãëî áûòü èíîãî ðîäà ïîâåðåííûõ. 

Âåëèêàÿ ñóäåáíàÿ ðåôîðìà 1864 ãîäà óòâåðäè-
ëà íåáûâàëûå äëÿ Ðîññèè ïðèíöèïû ñóäîóñòðîéñòâà 
è ñóäîïðîèçâîäñòâà: ïîëíàÿ ñàìîñòîÿòåëüíîñòü ñó-
äåáíîé âëàñòè, ãëàñíîñòü è ñîñòÿçàòåëüíîñòü ñóäî-
ïðîèçâîäñòâà, øèðîêîå ïðèâëå÷åíèå ê îòïðàâëåíèþ 
ïðàâîñóäèÿ ïðåäñòàâèòåëåé íàðîäà. Ïðåäâàðèòåëüíîå 
ñëåäñòâèå íàêîíåö-òî áûëî îòäåëåíî îò ïðîêóðàòó-
ðû è ïîëèöåéñêîãî ñûñêà, áûë ââåäåí èíñòèòóò íå-
çàâèñèìîñòè è íåñìåíÿåìîñòè ñóäåé, ïðîâîçãëàøåíà 
è îáåñïå÷åíà  ñîñòÿçàòåëüíîñòü ñóäåáíîãî ïðîöåññà, 
â êîòîðîì îáâèíåíèå è çàùèòà ïîëó÷èëè ðàâíûå ïðàâà 
è ðàâíûå âîçìîæíîñòè. Ñóäåáíûé ïðîöåññ ñòàíîâèëñÿ 
ãëàñíûì, ñóä îòäåëÿëñÿ îò çàêîíîäàòåëüíîé è èñïîë-
íèòåëüíîé âëàñòåé. 

Ñåðäöåâèíó ðåôîðìû ñîñòàâèëî ó÷ðåæäåíèå ñóäà 
ïðèñÿæíûõ âçàìåí ïðåæíåãî ñîñëîâíîãî ñóäà è ñîç-
äàíèå  âïåðâûå â èñòîðèè ñòðàíû  îòäåëåííîé îò ãî-
ñóäàðñòâà ñâîáîäíîé  àäâîêàòóðû. Ïðîôåññèîíàëüíàÿ 

àäâîêàòóðà ÿâèëàñü äëÿ Ðîññèè  ïðèíöèïèàëüíî íî-
âûì ó÷ðåæäåíèåì. Âìåñòî ïðåæíèõ ïîëóãðàìîòíûõ, 
íåâåæåñòâåííûõ è íåäîáðîñîâåñòíûõ õîäàòàåâ ïî äå-
ëàì â ñóä ïðèøëè  õîðîøî îáðàçîâàííûå è ïðîãðåñ-
ñèâíî íàñòðîåííûå þðèñòû. 

Ïîýòîìó äåíü âñòóïëåíèÿ â ñèëó Ñóäåáíûõ óñòà-
âîâ 1864 ãîäà – 17 àïðåëÿ 1866 ãîäà – íå ñëó÷àéíî 
ñ÷èòàåòñÿ äíåì ðîæäåíèÿ ðîññèéñêîé àäâîêàòóðû. 

«Îòöû» ñóäåáíîé ðåôîðìû, ó÷èòûâàÿ îòå÷å-
ñòâåííûå òðàäèöèè, âîñïðèíÿëè îò÷àñòè ãåðìàí-
ñêèé òèï àäâîêàòóðû, ñîåäèíèâ â ëèöå àäâîêàòà 
ôóíêöèè ïðàâîçàñòóïíè÷åñòâà è ñóäåáíîãî ïðåä-
ñòàâèòåëüñòâà, îäíàêî îðãàíèçàöèîííîå óñòðîéñòâî 
àäâîêàòóðû áûëî ñïèñàíî ñ ôðàíöóçñêîé ìîäåëè. 

Àäâîêàòû ðàçäåëÿëèñü íà äâå êàòåãîðèè: âûñøóþ – 
ïðèñÿæíûõ ïîâåðåííûõ è íèçøóþ – ÷àñòíûõ ïîâå-
ðåííûõ, êîòîðûå ïîÿâèëèñü â 1874 ãîäó. 

×àñòíûå ïîâåðåííûå äîëæíû áûëè âûäåðæàòü 
ýêçàìåí â ñóäå, ïðè ýòîì îíè ìîãëè íå èìåòü âûñøå-
ãî þðèäè÷åñêîãî îáðàçîâàíèÿ. Äàííûé ýêçàìåí çà-
÷àñòóþ áûë ÷èñòîé ôîðìàëüíîñòüþ, è ñâèäåòåëüñòâî 
÷àñòíîãî ïîâåðåííîãî ïîëó÷àëè âñå îáðàùàþùèåñÿ 
çà ýòèì ëèöà. Ìíîãèå ïðåäñòàâèòåëè  ñîñëîâèÿ ÷àñò-
íûõ ïîâåðåííûõ ñàìûì ñåðüåçíûì îáðàçîì êîìïðî-
ìåòèðîâàëè àäâîêàòñêîå ñîñëîâèå â öåëîì.    

Ïðèñÿæíûìè ïîâåðåííûìè ìîãëè áûòü ëèöà, 
äîñòèãøèå 25-ëåòíåãî âîçðàñòà, èìåþùèå âûñøåå 
þðèäè÷åñêîå îáðàçîâàíèå è 5-ëåòíèé ñòàæ ñóäåáíîé 
ïðàêòèêè â êà÷åñòâå ÷èíîâíèêà ñóäåáíîé âëàñòè èëè 
ïîìîùíèêà ïðèñÿæíîãî ïîâåðåííîãî (õîòÿ çàêîí 
ïðåäóñìàòðèâàë  íåêîòîðûå èñêëþ÷åíèÿ èç ýòîãî îá-
ùåãî ïðàâèëà). Ïîìèìî ýòèõ óñëîâèé, àäâîêàòû äîëæ-
íû áûëè áûòü ôèíàíñîâî íåçàâèñèìûìè è áåçóêîðèç-
íåííûìè â íðàâñòâåííîì îòíîøåíèè.  Îíè íå èìåëè 
ïðàâà ñîâìåùàòü ñâîþ àäâîêàòñêóþ äåÿòåëüíîñòü ñ ãî-
ñóäàðñòâåííîé ñëóæáîé, çà èñêëþ÷åíèåì íåîïëà÷èâà-
åìûõ ïî÷åòíûõ è îáùåñòâåííûõ äîëæíîñòåé.

Ïðèñÿæíûå ïîâåðåííûå ïðèïèñûâàëèñü ê ñó-
äåáíûì ïàëàòàì, îáðàçîâûâàëè ïðè êàæäîé ïàëàòå 
îñîáóþ êîëëåãèþ è èçáèðàëè ñâîé ñîâåò. Ñîâåò ïðè-
ñÿæíûõ ïîâåðåííûõ çàâåäîâàë âñåìè äåëàìè êîðïî-
ðàöèè, â òîì ÷èñëå ðåøàë âîïðîñû ïðèåìà è óâîëü-
íåíèÿ àäâîêàòîâ. Çàùèòà ìîãëà áûòü ïðåäîñòàâëåíà 
êàê íà äîãîâîðíîé îñíîâå, òàê è ïî íàçíà÷åíèþ, ÷òî 
ïîä÷åðêèâàëî åå ðîëü  ñëóæåíèÿ îáùåñòâåííûì èíòå-
ðåñàì. Ïðè ýòîì ñëåäóåò ïîä÷åðêíóòü, ÷òî çàùèòà ïî 
íàçíà÷åíèþ îáåñïå÷èâàëàñü èìåííî ïðèñÿæíûìè, 
à íå ÷àñòíûìè ïîâåðåííûìè. Ýòî îçíà÷àåò, ÷òî ãî-
ñóäàðñòâî ïðèíèìàëî íà ñåáÿ äîïîëíèòåëüíûå îáÿ-
çàííîñòè ïî ïðåäîñòàâëåíèþ  íåèìóùèì êâàëèôè-
öèðîâàííîé þðèäè÷åñêîé ïîìîùè, ïîñêîëüêó, êàê 
îòìå÷àëè ñîâðåìåííèêè, èíñòèòóò ÷àñòíûõ ïîâåðåí-
íûõ íå ãàðàíòèðîâàë «â äîñòàòî÷íîé ñòåïåíè íè þðè-
äè÷åñêèõ ïîçíàíèé, íè íðàâñòâåííûõ êà÷åñòâ, íè íå-
çàâèñèìîñòè ÷àñòíûõ ïîâåðåííûõ» [7, ñ. 351]. Îòêàç îò 
çàùèòû ïî íàçíà÷åíèþ íå äîïóñêàëñÿ. Íåòðóäíî çàìå-
òèòü ïðååìñòâåííîñòü ýòèõ ïîëîæåíèé â ñîâðåìåííîì 
óãîëîâíîì ïðîöåññå.

Â ñâÿçè ñ òåì ÷òî çàùèòíèêîâ íå õâàòàëî äëÿ óäîâ-
ëåòâîðåíèÿ íóæä íàñåëåíèÿ, ïðåäñòàâëÿòü èíòåðåñû 
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îáâèíÿåìûõ ìîãëè ïîìîùíèêè ïðèñÿæíûõ ïîâåðåí-
íûõ, î êîòîðûõ óïîìèíàëà ñòàòüñÿ 354 Óñòàâà óãîëîâ-
íîãî ñóäîïðîèçâîäñòâà; èõ  ñòàòóñ ôîðìàëüíî íå áûë 
îïðåäåëåí, íî ïðåäïîëàãàëîñü, ÷òî ýòî ëèöà, èìåþùèå 
âûñøåå þðèäè÷åñêîå îáðàçîâàíèå. Îíè îáÿçàíû áûëè 
íå òîëüêî îñóùåñòâëÿòü îïðåäåëåííîå êîëè÷åñòâî çà-
ùèò ïî óãîëîâíûì äåëàì ïîä ïðèñìîòðîì ïðèñÿæíîãî 
ïîâåðåííîãî, íî è ó÷àñòâîâàòü â íàó÷íî-ïðàêòè÷åñêèõ 
êîíôåðåíöèÿõ, âûñòóïàòü ñ äîêëàäàìè ïî âîïðîñàì 
ïðàâà. Ïîìîùíèêè ïðèñÿæíîãî ïîâåðåííîãî ìîãëè 
áûòü âïîñëåäñòâèè ïðèíÿòû â ÷èñëî ïðèñÿæíûõ.  Êàê 
âèäèì, òåì ñàìûì  ñîçäàâàëñÿ ïðîîáðàç íûíåøíèõ ñòà-
æåðîâ è ïîìîùíèêîâ àäâîêàòîâ.

Òàêèì îáðàçîì, ðóññêàÿ ïîðåôîðìåííàÿ àäâîêà-
òóðà áàçèðîâàëàñü íà ñëåäóþùèõ ïðèíöèïàõ: 1) ñî-
âìåùåíèå ïðàâîçàñòóïíè÷åñòâà ñ ñóäåáíûì ïðåäñòà-
âèòåëüñòâîì; 2) îòíîñèòåëüíàÿ ñâîáîäà ïðîôåññèè; 
3) ôîðìàëüíîå îòñóòñòâèå ñâÿçè ñ ìàãèñòðàòóðîé; 
4) ñîñëîâíàÿ îðãàíèçàöèÿ è îò÷àñòè äèñöèïëèíàð-
íàÿ ïîä÷èíåííîñòü ñóäàì; 5) äîãîâîðíîå îïðåäåëå-
íèå ñóììû ãîíîðàðà. Ó÷àñòèå çàùèòíèêà äîïóñêà-
ëîñü òîëüêî ñî ñòàäèè ñóäåáíîãî ðàçáèðàòåëüñòâà.

Ïðèìåðíî ïåðâûå 15 ëåò ñâîåãî ñóùåñòâîâàíèÿ 
ðóññêàÿ àäâîêàòóðà ïîñòîÿííî ÷óâñòâîâàëà íàñòî-
ðîæåííîå ê ñåáå îòíîøåíèå êàê ñî ñòîðîíû ïðàâè-
òåëüñòâà, òàê è îáùåñòâà â öåëîì. Îäíàêî ñ êîíöà 
1879-õ ãîäîâ àäâîêàòóðà áóêâàëüíî ïîòðÿñëà îáùå-
ñòâî ìóæåñòâåííûìè âûñòóïëåíèÿìè â öåëîì ðÿäå 
ïîëèòè÷åñêèõ ïðîöåññîâ. Âîçíèêëà öåëàÿ ïëåÿäà 
èìåí, êîòîðûå äîíûíå ñîñòàâëÿþò ñëàâó è ãîð-
äîñòü ðóññêîé àäâîêàòóðû: Â. Ä. Ñïàñîâè÷ (ïî ïðè-
çíàíèþ ñîâðåìåííèêîâ, «êîðîëü» àäâîêàòóðû), 
Ô. Í. Ïëåâàêî, êíÿçü À. È. Óðóñîâ, Ï. À. Àëåêñàíäðîâ, 
Ä. Â. Ñòàñîâ, Ê. Ê. Àðñåíüåâ è ìíîãèå äðóãèå.  Èõ 
ÿðêèå, îáðàçíûå ñóäåáíûå ðå÷è áûñòðî ñòàëè ÿâëå-
íèåì íå òîëüêî ñóäåáíîé æèçíè, íî è æèçíè îáùå-
ñòâåííîé. Îíè è äî ñèõ ïîð ñëóæàò îáðàçöàìè ñóäåá-
íîãî îðàòîðñêîãî èñêóññòâà.

Â ïîñëåäóþùèå ãîäû ïðàâèòåëüñòâî öàðñêîé Ðîñ-
ñèè  íåîäíîêðàòíî ñîçäàâàëî ðàçíîãî ðîäà êîìèññèè 
ïî ïåðåñìîòðó ñóäåáíûõ óñòàâîâ, â òîì ÷èñëå ïðàâèë, 
êàñàþùèõñÿ  ðîëè è îðãàíèçàöèè àäâîêàòóðû. Çà-
êîíîäàòåëüñòâî, îñîáåííî ðåãóëèðóþùåå  äåÿòåëü-
íîñòü ÷àñòíûõ ïîâåðåííûõ, áûëî íåñîâåðøåííûì, 
êîëè÷åñòâî ïðèñÿæíûõ  ïðîâåðåííûõ – íåäîñòàòî÷-
íûì, à èõ ðàñïðåäåëåíèå ïî òåððèòîðèè Ðîññèéñêîé 
èìïåðèè – íåðàâíîìåðíûì. Îäíàêî îñíîâû äåÿòåëü-
íîñòè àäâîêàòóðû îñòàâàëèñü íåèçìåííûìè âïëîòü 
äî îñåíè 1917 ãîäà. 

Ïðèøåäøèå ê âëàñòè áîëüøåâèêè, íåêîòîðûå èç 
êîòîðûõ ñàìè ðàíåå  ïðàêòèêîâàëè â êà÷åñòâå àä-
âîêàòîâ (Ï. Êðàñèêîâ, Í. Êðåñòèíñêèé, Ï. Ñòó÷êà, 
Ä. Êóðñêèé, äà è Â. Ëåíèí áûë 1,5 ãîäà ïîìîùíèêîì 
ïðèñÿæíîãî ïîâåðåííîãî â ã. Ñàìàðå), ïðåêðàñíî 
îñîçíàâàëè îïàñíîñòü àäâîêàòóðû äëÿ íîâîãî ðåæè-
ìà. Â îïðåäåëåííûõ êðóãàõ (ïðåèìóùåñòâåííî ïðî-
êóðîðñêî-ñëåäñòâåííûõ) äî ñèõ ïîð âåñüìà ïîïóëÿð-
íî ñëåäóþùåå âûñêàçûâàíèå Â. Ëåíèíà: «Àäâîêàòà 
íàäî áðàòü åæîâûìè ðóêàâèöàìè, ñòàâèòü â îñàäíîå 
ïîëîæåíèå, èáî ýòà èíòåëëèãåíòñêàÿ ñâîëî÷ü ÷àñòî 

ïàñêóäíè÷àåò…» [8, ñ. 171]. Íå ñëó÷àéíî ÷óòü ïîçæå À. 
Âûøèíñêèé íàçîâåò àäâîêàòóðó «ñàìûì ÿðûì êîí-
òððåâîëþöèîííûì ñîñëîâèåì» [5, ñ. 62]. Âñëåäñòâèå 
ýòîãî ïåðâûì æå çàêîíîäàòåëüíûì àêòîì î ñóäå – Äå-
êðåòîì î ñóäå ¹ 1 îò 22 íîÿáðÿ 1917 ãîäà –  àäâîêàòóðà 
áûëà ðàñïóùåíà, à òàêæå áûëî îáúÿâëåíî, ÷òî «êàæ-
äûé ÷åëîâåê ìîæåò âûñòóïàòü â êà÷åñòâå àäâîêàòà, 
ïîêà ó íåãî èìååòñÿ ïðàâèëüíîå ñîçíàíèå». Íåëüçÿ 
íå îòìåòèòü, ÷òî àäâîêàòû ïî âñåé ñòðàíå îòêàçàëèñü 
ïîä÷èíÿòüñÿ ýòîìó äåêðåòó, óêàçàâ, ÷òî îí èñõîäèò 
îò îðãàíèçàöèè, íå ÿâëÿþùåéñÿ çàêîííîé âëàñòüþ, 
è ïðîäîëæàëè, ïîêà áûëî âîçìîæíî, ñâîþ ïðîôåññè-
îíàëüíóþ äåÿòåëüíîñòü.  

Ïîçäíåå Äåêðåòîì î ñóäå ¹ 2 îò 07.03.1918 ïðè 
ìåñòíûõ ñîâåòàõ ðàáî÷èõ è êðåñòüÿíñêèõ äåïóòàòîâ 
ó÷ðåæäàëèñü êîëëåãèè ïðàâîçàñòóïíèêîâ, êîòîðûå 
äîëæíû áûëè îñóùåñòâëÿòü êàê îáâèíåíèå, òàê è çà-
ùèòó â ñóäå. Îòáîð ëèö â ýòè êîëëåãèè îñóùåñòâëÿëñÿ 
ñàìèì ñîâåòîì, ïîýòîìó òóäà ïîïàäàëè òîëüêî òå, êòî 
ïîëüçîâàëñÿ äîâåðèåì íîâîé âëàñòè.  Íå çðÿ êîëëå-
ãèè ïðàâîçàñòóïíèêîâ íå ïîëüçîâàëèñü â íàðîäå ïî-
ïóëÿðíîñòüþ. Èññëåäîâàòåëè îòìå÷àþò, ÷òî â ýòîò 
ïåðèîä ãðàæäàíå ðåäêî îáðàùàëèñü ê  ÷ëåíàì òàêèõ 
êîëëåãèé,  ïîñêîëüêó îíè, ïî ñóùåñòâó, ÿâëÿëèñü êîë-
ëåãèÿìè îáâèíèòåëåé è ïðåäïî÷èòàëè  àäâîêàòîâ  «èç 
áûâøèõ» [9, ñ. 5].

Ïðèíÿòîå 30 íîÿáðÿ 1918 ãîäà Ïîëîæåíèå î íà-
ðîäíîì ñóäå ó÷ðåäèëî âçàìåí êîëëåãèé ïðàâîçà-
ñòóïíèêîâ êîëëåãèè îáâèíèòåëåé, çàùèòíèêîâ è 
ïðåäñòàâèòåëåé ñòîðîí â ãðàæäàíñêîì ïðîöåññå. 
Ïðè ýòîì ÷ëåíû íîâûõ êîëëåãèé ñòàíîâèëèñü ãîñó-
äàðñòâåííûìè ñëóæàùèìè, íàçíà÷àåìûìè ìåñòíû-
ìè ñîâåòàìè, ðàáîòàþùèìè çà îêëàä. Ãðàæäàíàì çà-
ïðåùàëîñü âûáèðàòü àäâîêàòà è îáðàùàòüñÿ ê íåìó 
ëè÷íî, îíè ïîäàâàëè çàÿâëåíèå â êîëëåãèþ èëè ñóä, 
êîòîðûå è íàçíà÷àëè ïî äåëó ëþáîãî àäâîêàòà ïî èõ 
óñìîòðåíèþ. Òàêèì îáðàçîì, ãîñóäàðñòâî ïðèîáðåëî 
ïîëíóþ âîçìîæíîñòü âëèÿòü íà äåëî åùå äî íà÷àëà 
åãî ðàññìîòðåíèÿ. Â 1920 ãîäó ïðåæíèå êîëëåãèè 
áûëè ëèêâèäèðîâàíû, à äëÿ ïðåäñòàâëåíèÿ èíòåðå-
ñîâ ãðàæäàí â ñóäå ââåäåíà îáÿçàòåëüíàÿ òðóäîâàÿ 
ïîâèííîñòü äëÿ âñåõ þðèñòîâ, ðàáîòàâøèõ â ãîñó-
äàðñòâåííûõ èëè ÷àñòíûõ ó÷ðåæäåíèÿõ, êîòîðûå ïå-
ðèîäè÷åñêè ïðèâëåêàëèñü äëÿ ýòîãî. Àäâîêàòóðà êàê 
êîðïîðàöèÿ  ïðîôåññèîíàëüíûõ çàùèòíèêîâ áûëà 
ëèêâèäèðîâàíà.  

Îäíàêî ñïóñòÿ äâà ãîäà – 5 èþëÿ 1922 ãîäà – Íàð-
êîìàò þñòèöèè ÐÑÔÑÐ óòâåðäèë Ïîëîæåíèå î êîë-
ëåãèè çàùèòíèêîâ. Ýòè êîëëåãèè îáðàçîâûâàëèñü ïðè 
ãóáåðíñêèõ îòäåëàõ þñòèöèè, à ïîçäíåå – ïðè ãóáåðí-
ñêèõ ñóäàõ. Èõ ïåðâûé ñîñòàâ óòâåðæäàëñÿ ãóáåðí-
ñêèì èñïîëêîìîì ïî ïðåäñòàâëåíèþ îòäåëà þñòèöèè, 
â äàëüíåéøåì ïðèåì â ÷ëåíû ïðîèçâîäèëñÿ ñàìîé 
êîëëåãèåé, îäíàêî èñïîëêîìó ïðåäîñòàâëÿëîñü ïðàâî 
îòâîäà ëþáîãî íîâîãî ÷ëåíà êîëëåãèè. Ðóêîâîäèë êîë-
ëåãèåé ïðåçèäèóì, ðåøàâøèé âñå åå âîïðîñû, â òîì 
÷èñëå èìåþùèé ïðàâî íàëàãàòü äèñöèïëèíàðíûå âçû-
ñêàíèÿ íà àäâîêàòîâ. Áîëüøåâèêè îñóùåñòâëÿëè ïî-
ñòîÿííûé êîíòðîëü çà êàäðîâûì ñîñòàâîì êîëëåãèé 
çàùèòíèêîâ è èõ äåÿòåëüíîñòüþ, äëÿ ÷åãî â èõ ñîñòàâ 



91

îáÿçàòåëüíî ââîäèëèñü ÷ëåíû ïàðòèè, êîòîðûå, êàê 
ïðàâèëî, àäâîêàòñêóþ äåÿòåëüíîñòü íå îñóùåñòâëÿ-
ëè, íî çàíèìàëè âñå ðóêîâîäÿùèå ïîñòû â êîëëåãèÿõ. 
Ïîëîæåíèå 1922 ãîäà íå óñòàíàâëèâàëî êàêîãî-ëèáî 
îáðàçîâàòåëüíîãî öåíçà äëÿ âñòóïëåíèÿ â ÷ëåíû êîë-
ëåãèè. Áûëà ââåäåíà òàêàÿ îðãàíèçàöèîííàÿ ôîðìà äå-
ÿòåëüíîñòè êîëëåãèè, êàê þðèäè÷åñêàÿ êîíñóëüòàöèÿ. 

Â 1926 ãîäó Ïîëîæåíèå î ñóäîóñòðîéñòâå ÐÑÔÑÐ 
ó÷ðåäèëî çà êîëëåãèÿìè çàùèòíèêîâ íåïîñðåäñòâåí-
íûé íàäçîð è ðóêîâîäñòâî ñî ñòîðîíû ãóáåðíñêèõ è 
îêðóæíûõ ñóäîâ, à â 1928 ãîäó ýòèì ñóäàì áûëî ïðå-
äîñòàâëåíî ïðàâî óñòàíàâëèâàòü ïðåäåëüíîå ÷èñëî 
÷ëåíîâ êîëëåãèé çàùèòíèêîâ. 

16 àâãóñòà 1939 ãîäà Ñîâíàðêîì ÑÑÑÐ óòâåðäèë 
Ïîëîæåíèå îá àäâîêàòóðå ÑÑÑÐ, êîòîðîå â ñâîåé îñ-
íîâå îïðåäåëèëî ôîðìû ñóùåñòâîâàíèÿ àäâîêàòóðû 
âïëîòü äî 2002 ãîäà. 

Â ñîîòâåòñòâèè ñ ýòèì ïîëîæåíèåì äåéñòâîâàëè 
îáëàñòíûå, êðàåâûå è ðåñïóáëèêàíñêèå êîëëåãèè àä-
âîêàòîâ. Îáùåå ðóêîâîäñòâî èõ äåÿòåëüíîñòüþ îñó-
ùåñòâëÿë ÍÊÞ ÑÑÑÐ, èìåâøèé ïðàâî îòâîäà êàí-
äèäàòóð. Íåïîñðåäñòâåííîå ðóêîâîäñòâî êîëëåãèåé 
îñóùåñòâëÿë âûáîðíûé ïðåçèäèóì. ×ëåíàìè êîëëå-
ãèè ìîãëè áûòü ëèöà ñ âûñøèì èëè ñðåäíèì îáðàçî-
âàíèåì, ïîñëåäíèå – ïðè óñëîâèè ñòàæà ðàáîòà â îð-
ãàíàõ þñòèöèè íå ìåíåå ãîäà. 

Çàíèìàòüñÿ àäâîêàòñêîé äåÿòåëüíîñòüþ ìîãëè 
òîëüêî ÷ëåíû êîëëåãèè è òîëüêî ÷åðåç þðèäè÷åñêóþ 
êîíñóëüòàöèþ. Çàâåäóþùèå þðèäè÷åñêèõ êîíñóëü-
òàöèé íàçíà÷àëèñü ïðåçèäèóìîì êîëëåãèè àäâîêà-
òîâ è áûëè ïîäîò÷åòíû òîëüêî åìó, à íå ÷ëåíàì êîí-
ñóëüòàöèè. 

Â ïåðèîä ñòàëèíñêèõ ðåïðåññèé ðîëü àäâîêàòîâ 
â óãîëîâíîì ïðîöåññå áûëà ïðàêòè÷åñêè ñâåäåíà ê 
íóëþ. Ó÷àñòâóÿ â ïîëèòè÷åñêèõ ïðîöåññàõ, àäâîêàòû 
íå ìîãëè îòêðûòî âûñêàçûâàòü ñîáñòâåííîé ïîçèöèè 
è, êàê ïðàâèëî, íå ðèñêîâàëè óòâåðæäàòü î íåâèíî-
âíîñòè ïîäçàùèòíûõ. Âûðàæàòü ñâîå ìíåíèå àäâîêà-
òû ìîãëè ëèøü â ãðàæäàíñêîì ñóäîïðîèçâîäñòâå.

Â ýïîõó Í. Ñ. Õðóùåâà íà âîëíå îïðåäåëåííîé ëè-
áåðàëèçàöèè îáùåñòâà áûëè ñäåëàíû ïîïûòêè âåðíóòü 
àäâîêàòóðå åå èñòèííîå ïðåäíàçíà÷åíèå, ÷åìó ñïîñîá-
ñòâîâàëî ïðèíÿòèå íîâîãî Ïîëîæåíèÿ îá àäâîêàòóðå 
ÐÑÔÑÐ (1962 ã.). Ñ ýòîãî âðåìåíè â þðèäè÷åñêîé ëè-
òåðàòóðå  âñå ÷àùå ñòàëè ãîâîðèòü î ïîçèòèâíîé ðîëè 
êàê àäâîêàòóðû â öåëîì, òàê è àäâîêàòîâ, ó÷àñòâóþùèõ 
â óãîëîâíûõ äåëàõ â êà÷åñòâå çàùèòíèêîâ. Îñíîâû 
óãîëîâíîãî ñóäîïðîèçâîäñòâà Ñîþçà ÑÑÐ è ñîþçíûõ 
ðåñïóáëèê, ïðèíÿòûå 25 äåêàáðÿ 1958 ãîäà,  äîïóñòèëè 
àäâîêàòà ê ó÷àñòèþ â óãîëîâíîì ïðîöåññå ñ ìîìåíòà 
îáúÿâëåíèÿ îáâèíÿåìîìó îá îêîí÷àíèè ïðåäâàðèòåëü-
íîãî ñëåäñòâèÿ, à ïî äåëàì íåñîâåðøåííîëåòíèõ, à òàê-
æå ëèö, êîòîðûå â ñèëó ïñèõè÷åñêèõ èëè  ôèçè÷åñêèõ 
íåäîñòàòêîâ íå ìîãóò ñàìîñòîÿòåëüíî îñóùåñòâëÿòü 
ïðàâî íà çàùèòó, äàæå ñ ìîìåíòà ïðåäúÿâëåíèÿ îáâè-
íåíèÿ, ÷òî äàâàëî îñíîâàíèÿ ñ÷èòàòü çàùèòíèêà ñàìî-
ñòîÿòåëüíûì ñóáúåêòîì óãîëîâíîãî ïðîöåññà, îáëå÷åí-
íûì ïðîöåññóàëüíûìè ïðàâàìè è îáÿçàííîñòÿìè [10, 
ñ. 289–297]. Ýòî áûë ïðîðûâ, îäíàêî ïî-ïðåæíåìó ãî-
ñóäàðñòâåííîå ðóêîâîäñòâî àäâîêàòóðîé íå ïîçâîëèëî 
ðåàëèçîâàòü âàæíåéøèé èç ïðèíöèïîâ åå äåÿòåëü-

íîñòè – íåçàâèñèìîñòü, îáùåñòâåííûé, à íå ãîñóäàð-
ñòâåííûé ñòàòóñ àäâîêàòóðû. Ïðè ýòîì â Ïîëîæåíèè 
1962 ãîäà ñóùåñòâåííûé êðåí áûë ñäåëàí íà îáÿçàí-
íîñòè êàæäîãî àäâîêàòà îêàçûâàòü þðèäè÷åñêóþ ïî-
ìîùü íå òîëüêî ãðàæäàíàì, íî è ãîñóäàðñòâåííûì 
ïðåäïðèÿòèÿì, îðãàíèçàöèÿì, ñîâõîçàì è êîëõîçàì. 
Òàêèì îáðàçîì, àäâîêàòû ïî ñóùåñòâó ñòàíîâèëèñü ãî-
ñóäàðñòâåííûìè þðèñêîíñóëüòàìè, ñóäåáíîå ïðåäñòà-
âèòåëüñòâî îñòàâàëîñü íà ïåðèôåðèè èõ äåÿòåëüíîñòè. 

Ñëåäóþùèé ýòàï ðàçâèòèÿ ðîññèéñêîé àäâîêàòó-
ðû ñâÿçàí ñ ïðèíÿòèåì Êîíñòèòóöèè ÑÑÑÐ 1977 ãîäà, 
ïîñëå ÷åãî ïîñëåäîâàëî ââåäåíèå â äåéñòâèå Çàêîíà 
ÑÑÑÐ îò 30 íîÿáðÿ 1979 ãîäà «Îá àäâîêàòóðå â ÑÑÑÐ» 
è Ïîëîæåíèÿ îá àäâîêàòóðå ÐÑÔÑÐ îò 20 íîÿáðÿ 
1980 ãîäà. Êàêèõ-ëèáî ïðèíöèïèàëüíûõ èçìåíåíèé 
â îðãàíèçàöèþ è äåÿòåëüíîñòü àäâîêàòóðû ýòè àêòû 
íå ïðèâíåñëè, îäíàêî îíè çàêðåïèëè òðåáîâàíèå î 
íàëè÷èè âûñøåãî þðèäè÷åñêîãî îáðàçîâàíèÿ êàê 
îáÿçàòåëüíîãî óñëîâèÿ äëÿ âñòóïëåíèÿ â êîëëåãèþ 
àäâîêàòîâ. Îáùåå ðóêîâîäñòâî àäâîêàòóðîé áûëî 
âîçëîæåíî íà Ñîâåòû íàðîäíûõ äåïóòàòîâ è èõ èñ-
ïîëíèòåëüíûå îðãàíû êàê íåïîñðåäñòâåííî, òàê 
è ÷åðåç îðãàíû þñòèöèè. Ìèíèñòåðñòâî þñòèöèè 
ÐÑÔÑÐ è åãî îðãàíû íà ìåñòàõ êîíòðîëèðîâàëè 
ñîáëþäåíèå àäâîêàòàìè çàêîíîäàòåëüñòâà ÑÑÑÐ è 
ÐÑÔÑÐ, èçäàâàëè èíñòðóêöèè è ìåòîäè÷åñêèå ðå-
êîìåíäàöèè äëÿ êîëëåãèé àäâîêàòîâ. Ìèíèñòåðñòâî 
þñòèöèè, ìåñòíûå îðãàíû þñòèöèè, à òàêæå èñ-
ïîëêîìû îáëàñòíûõ, êðàåâûõ ñîâåòîâ ìîãëè ïðè-
îñòàíàâëèâàòü ëþáîå íå ñîîòâåòñòâóþùåå, ïî èõ 
ìíåíèþ, çàêîíîäàòåëüñòâó ðåøåíèå îáùåãî ñîáðà-
íèÿ (êîíôåðåíöèè) èëè ïîñòàíîâëåíèå ïðåçèäèó-
ìà êîëëåãèè àäâîêàòîâ. Òàêèì îáðàçîì, Ïîëîæåíèå 
1980 ãîäà, êàê è ïðåæäå, äîïóñêàëî íåïîñðåäñòâåí-
íîå âìåøàòåëüñòâî ãîñóäàðñòâåííûõ îðãàíîâ â äå-
ÿòåëüíîñòü àäâîêàòñêèõ îáúåäèíåíèé.  Èíñòðóê-
öèÿìè Ìèíèñòåðñòâà þñòèöèè êîíòðîëèðîâàëèñü 
äàæå ðàçìåðû êàê ãîíîðàðà çà âåäåíèå êîíêðåòíîãî 
äåëà, òàê è îáùèé ìåñÿ÷íûé äîõîä êàæäîãî àäâîêàòà 
(â êðóïíûõ ãîðîäàõ – íå áîëåå 300 ðóáëåé), ïîýòîìó 
îáû÷íîé ñòàëà ïðàêòèêà ïåðåäà÷è ãîíîðàðîâ êëèåí-
òàìè àäâîêàòàì, ìèíóÿ êàññó. Ýòè îãðàíè÷åíèÿ áûëè 
ñíÿòû òîëüêî â 1988 ãîäó [11, ñ. 34–41].

Ïîëîæåíèå îá àäâîêàòóðå ÐÑÔÑÐ 1980 ãîäà 
ôîðìàëüíî äåéñòâîâàëî äî 1 èþëÿ 2002 ãîäà, êîã-
äà âñòóïèë â ñèëó Ôåäåðàëüíûé çàêîí «Îá àäâî-
êàòñêîé äåÿòåëüíîñòè è àäâîêàòóðå â Ðîññèéñêîé 
Ôåäåðàöèè» îò 31 ìàÿ 2002 ãîäà, äåéñòâóþùèé â 
íàñòîÿùåå âðåìÿ. Ïðèíÿòèå íîâîãî çàêîíà áûëî 
îáóñëîâëåíî êîðåííûìè ïðåîáðàçîâàíèÿìè ðîñ-
ñèéñêîãî îáùåñòâà, âûçâàâøèìè ðîñò ñïðîñà íà 
êâàëèôèöèðîâàííóþ ïðàâîâóþ ïîìîùü, è ïîòðåá-
íîñòÿìè ýôôåêòèâíîé çàùèòû ïðàâ è ñâîáîä ÷åëî-
âåêà. Çíàìåíàòåëüíî òî, ÷òî ïðèíÿòèå ýòîãî çàêîíà 
ñîâïàëî ñ âñòóïëåíèåì â äåéñòâèå íîâîãî Óãîëîâ-
íî-ïðîöåññóàëüíîãî êîäåêñà Ðîññèè, çàêðåïèâ-
øåãî çàùèòó ïðàâ è ñâîáîä ÷åëîâåêà íàçíà÷åíèåì 
óãîëîâíîãî ñóäîïðîèçâîäñòâà. Îáúåêòèâíàÿ íå-
îáõîäèìîñòü ðåôîðìèðîâàíèÿ ñèñòåìû óãîëîâíîé 
þñòèöèè îáóñëîâèëà è íîâûå ïðåäñòàâëåíèÿ î ðîëè 
àäâîêàòóðû â îáùåñòâå è ãîñóäàðñòâå.

Þíîøåâ Ñ. Â.   Î÷åðê ðàçâèòèÿ àäâîêàòóðû â Ðîññèè
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Ñòàòüÿ ïîñâÿùåíà ðàçâèòèþ çàêîíîäàòåëüñòâà î äîñóäåáíîì ïðîèçâîäñòâå ïî 
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ðàññëåäîâàíèÿ. Ïðîâåäåí ñðàâíèòåëüíûé àíàëèç èñòîðè÷åñêèõ è ñîâðåìåííûõ 
ôîðì ó÷àñòèÿ ñëåäñòâåííûõ ñóäåé â óãîëîâíîì ïðîöåññå. Óñòàíîâëåíû îáùèå 
òåíäåíöèè ðàçâèòèÿ çàêîíîäàòåëüñòâà ïîñòñîâåòñêèõ ñòðàí. Äàíû ðåêîìåíäàöèè 
ïî óëó÷øåíèþ çàêîíîäàòåëüñòâà. 
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Ñóùåñòâåííîé çàäà÷åé ñîâðåìåííîãî ýòàïà ðå-
ôîðìèðîâàíèÿ óãîëîâíîãî ïðîöåññà ÿâëÿåòñÿ îïðå-
äåëåíèå ðîëè è çíà÷åíèÿ ñëåäîâàòåëÿ â äîñóäåáíîì 
ïðîèçâîäñòâå. Íåñìîòðÿ íà êîðåííîå ïðåîáðàçîâàíèå 
ñòðóêòóðû ïðåäâàðèòåëüíîãî ñëåäñòâèÿ – îãðàíè-
÷åíèå ïðîêóðîðñêîãî íàäçîðà, ââåäåíèå èìåþùåãî 
øèðîêèå ïîëíîìî÷èÿ ðóêîâîäèòåëÿ ñëåäñòâåííîãî 
îðãàíà, – îñòàëèñü àêòóàëüíûìè ïðåòåíçèè ê ñâîé-
ñòâåííîé äàííîìó ïðàâîâîìó èíñòèòóòó èíêâèçèöè-
îííîñòè.

Õîòÿ çàêîí íàäåëÿåò ñòîðîíó çàùèòû øèðîêè-
ìè ïðàâàìè ïî îïðîâåðæåíèþ èëè ñìÿã÷åíèþ îá-
âèíåíèÿ, èõ ðåàëèçàöèÿ ñâîäèòñÿ ê àäðåñîâàííûì 
îðãàíàì óãîëîâíîãî ïðåñëåäîâàíèÿ õîäàòàéñòâàì 
è æàëîáàì. Òàê, â óñëîâèÿõ äåéñòâóþùåé ñèñòåìû 
óãîëîâíîãî ïðîöåññà Ðîññèè íå ñìîãëè ñòàòü ýôôåê-
òèâíûì ñðåäñòâîì çàùèòû ïîëíîìî÷èÿ çàùèòíèêà 
ïî ñîáèðàíèþ äîêàçàòåëüñòâ (÷. 3 ñò. 86 ÓÏÊ ÐÔ). 
Âî ìíîãîì ýòî îáúÿñíÿåòñÿ òåì îáñòîÿòåëüñòâîì, 
÷òî ðåøåíèå î ïðèîáùåíèè ñîáðàííûõ çàùèòíèêîì 
ìàòåðèàëîâ ïðèíèìàåò ïðîòèâîñòîÿùàÿ åìó ñòî-
ðîíà îáâèíåíèÿ. Ñëåäóåò îòìåòèòü, ÷òî àíàëîãè÷-
íûå ðîññèéñêèì ñïîñîáû ñîáèðàíèÿ äîêàçàòåëüñòâ 
ïðåäóñìîòðåíû óãîëîâíî-ïðîöåññóàëüíûì çàêîíî-
äàòåëüñòâîì Ðåñïóáëèêè Ñåðáèÿ (ñò. 301 ÓÏÊ ÐÑ). 
Â ñåðáñêîé òåîðèè óãîëîâíîãî ïðîöåññà îíè òàêæå 
êðèòèêóþòñÿ â ñâÿçè ñ íåðàâåíñòâîì çàùèòû è îá-
âèíåíèÿ, èñêëþ÷àþùèì ðåàëüíîå èñïîëüçîâàíèå 
ïîëó÷åííûõ äîêàçàòåëüñòâ [1–3].

Ïðàâî ïîäîçðåâàåìîãî ïðåäñòàâëÿòü «ñðåäñòâà 
äîêàçûâàíèÿ» çàêðåïëåíî ïï. 13 ÷. 2 ñò. 64 ÓÏÊ 
Ìîëäîâû; àíàëîãè÷íûå ïðàâà èìååò òàêæå îáâèíÿ-

åìûé, ïîäñóäèìûé (ïï. 15 ÷. 2 ñò. 66 ÓÏÊ Ìîëäîâû) 
è çàùèòíèê (ïï. 5 ÷. 1 ñò. 68 ÓÏÊ Ìîëäîâû). Õîòÿ 
óãîëîâíî-ïðîöåññóàëüíîå çàêîíîäàòåëüñòâî Ìîëäà-
âèè íå ñîäåðæèò óêàçàíèÿ íà ñïåöèàëüíûå ñïîñî-
áû ïîëó÷åíèÿ äîêàçàòåëüñòâ çàùèòîé, â îòñóòñòâèå 
ó ýòèõ ëèö âëàñòíûõ ïîëíîìî÷èé îíè íå ìîãóò ñó-
ùåñòâåííî îòëè÷àòüñÿ îò ïðåäóñìîòðåííûõ ðîññèé-
ñêèì óãîëîâíî-ïðîöåññóàëüíûì ïðàâîì.

Çàùèòíèê îñóùåñòâëÿåò ìåðû ïî ñîáèðàíèþ äî-
êàçàòåëüñòâ äëÿ âûÿñíåíèÿ âîïðîñîâ, ñâÿçàííûõ ñ 
îñóùåñòâëåíèåì çàùèòû ïîäîçðåâàåìîãî èëè îá-
âèíÿåìîãî, è â Àçåðáàéäæàíå (ñò. 92.9.9. ÓÏÊ Àçåð-
áàéäæàíà). Ïðè ýòîì åñëè óãîëîâíîå ïðåñëåäîâàíèå 
ïðîâîäèòñÿ â ïîðÿäêå ÷àñòíîãî îáâèíåíèÿ, îí îïðà-
øèâàåò ñ ýòîé öåëüþ ôèçè÷åñêèõ è þðèäè÷åñêèõ 
ëèö ñ èõ ñîãëàñèÿ, à òàêæå íà îñíîâå äîãîâîðà ïî-
ëó÷àåò çàêëþ÷åíèå ýêñïåðòà è óçíàåò ìíåíèå ñïå-
öèàëèñòà. Òåì íå ìåíåå îá îòíîøåíèè ïðàêòèêîâ ê 
äàííîé ïðàâîâîé íîðìå êîñâåííî ñâèäåòåëüñòâóåò 
ñò. 33.4 ÓÏÊ Àçåðáàéäæàíà, çàïðåùàþùàÿ ïðåä-
âçÿòîå îòíîøåíèå ñóäåé è ïðèñÿæíûõ çàñåäàòåëåé ê 
äîêàçàòåëüñòâàì è èíûì ìàòåðèàëàì, ïðèäàíèå îä-
íèì èç íèõ áîëüøåãî èëè ìåíüøåãî ïî ñðàâíåíèþ ñ 
äðóãèìè çíà÷åíèÿ äî èññëåäîâàíèÿ â ïðåäåëàõ ñóùå-
ñòâóþùåé ïðàâîâîé ïðîöåäóðû.

Íîðìû, óñòàíàâëèâàþùèå ïðàâà çàùèòû ïî ñî-
áèðàíèþ è ïðåäñòàâëåíèþ äîêàçàòåëüñòâ, ñóùåñòâó-
þò òàêæå â Êàçàõñòàíå (÷. 3 ñò. 125 ÓÏÊ) è Áåëàðóñè 
(÷. 4 ñò. 24 ÓÏÊ).

Áîëåå êàòåãîðè÷íî â ýòîé ÷àñòè çàêîíîäàòåëüñòâî 
Ãðóçèè. Îáâèíÿåìûé òàì âïðàâå ëè÷íî èëè ñ àäâîêà-
òîì ñîáèðàòü äîêàçàòåëüñòâà, èìåþùèå ðàâíóþ ñèëó 
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ñ äîêàçàòåëüñòâàìè îáâèíåíèÿ. Ñâåðõ ýòîãî, åñëè äëÿ 
ïîëó÷åíèÿ äîêàçàòåëüñòâ íåîáõîäèìû ñëåäñòâåííûå 
èëè ïðîöåññóàëüíûå äåéñòâèÿ – îáâèíÿåìûé âïðà-
âå âòàéíå îò îáâèíåíèÿ ïðîñèòü îá èõ ïðîèçâîäñòâå 
ñóäüþ ïî ìåñòó ðàññëåäîâàíèÿ (ñò. 39 ÓÏÊ Ãðóçèè), 
êîòîðûé äîëæåí íàçíà÷èòü äëÿ ýòîãî äðóãîãî ñëåäî-
âàòåëÿ. Ïðè ýòîì â ëþáîì çàÿâëåííîì õîäàòàéñòâå 
ìîæåò áûòü îòêàçàíî, åñëè îíî íàïðàâëåíî íà çàòÿ-
ãèâàíèå óãîëîâíîãî ïðîöåññà èëè âîñïðåïÿòñòâîâà-
íèå åìó (÷. 1 ñò. 94 ÓÏÊ Ãðóçèè).

Íåñìîòðÿ íà òðàäèöèîííîñòü óïîìÿíóòûõ íîðì 
äëÿ óãîëîâíî-ïðîöåññóàëüíîãî çàêîíà ïîñòñî-
âåòñêèõ ñòðàí, èõ ýôôåêòèâíîñòü íåçíà÷èòåëüíà. 
Çàùèòå ïðåäîñòàâëåíû ñïîñîáû ñîáèðàíèÿ äî-
êàçàòåëüñòâ, êîòîðûå íå îñíîâàíû íà óãîëîâíî-
ïðîöåññóàëüíûõ ïðàâîîòíîøåíèÿõ. Çàùèòíèê íå 
âïðàâå òðåáîâàòü ïðåäîñòàâëåíèÿ åìó ñâåäåíèé èëè 
ìàòåðèàëîâ – îïðîñ îí ïðîâîäèò òîëüêî ñ ñîãëàñèÿ 
îïðàøèâàåìîãî ëèöà; â èíòåðåñóþùèå åãî ïîìåùå-
íèÿ âïðàâå ïîïàñòü òîëüêî ñ ðàçðåøåíèÿ ñîáñòâåí-
íèêà; ñïðàâêè îò îðãàíèçàöèé ïîëó÷àåò òîëüêî ïðè 
îòñóòñòâèè â íèõ îõðàíÿåìîé çàêîíîì òàéíû. Îòêàç 
îò ïðåäîñòàâëåíèÿ çàùèòíèêó èíôîðìàöèè íå âëå-
÷åò êàêîé-ëèáî îòâåòñòâåííîñòè. Ìîæíî êîíñòà-
òèðîâàòü, ÷òî âñåìè ïðåäóñìîòðåííûìè çàêîíîì 
ñðåäñòâàìè (÷. 3 ñò. 86 ÓÏÊ ÐÔ) ñïîñîáåí âîñïîëü-
çîâàòüñÿ ëþáîé ãðàæäàíèí – íèêòî íå çàïðåòèò åìó 
áåñåäîâàòü ñ ëþáûì ëèöîì, êîòîðîå ïðîòèâ ýòîãî 
íå âîçðàæàåò, èëè ïîñåòèòü åãî æèëèùå. 

Îäíàêî è â ñëó÷àå ïîëó÷åíèÿ âàæíîé äëÿ çàùè-
òû èíôîðìàöèè âîçíèêàþò ïðîáëåìû. Ëåãèòèìèçà-
öèÿ ìàòåðèàëîâ çàùèòû ïðîèçâîäèòñÿ ñëåäîâàòåëåì 
èëè äîçíàâàòåëåì ïóòåì ïðèîáùåíèÿ èõ ê ìàòåðèà-
ëàì äåëà è âûíåñåíèÿ ïðîöåññóàëüíîãî ðåøåíèÿ î 
ïðèçíàíèè äîêàçàòåëüñòâîì. Õîòÿ ýòè äîëæíîñòíûå 
ëèöà è îáÿçàíû óäîâëåòâîðèòü õîäàòàéñòâà çàùèò-
íèêà â ïðèîáùåíèè ê ìàòåðèàëàì óãîëîâíîãî äåëà 
äîêàçàòåëüñòâ, èìåþùèõ çíà÷åíèå äëÿ äåëà (ïï. 2.2. 
ñò. 159 ÓÏÊ ÐÔ), îöåíêà çíà÷åíèÿ äîêàçàòåëüñòâà 
ïðîèçâîäèòñÿ ñ òî÷êè çðåíèÿ îáâèíåíèÿ. Òåì ñàìûì 
îðãàíû ïðåäâàðèòåëüíîãî ðàññëåäîâàíèÿ ïîëó÷àþò 
âîçìîæíîñòü îòñåÿòü ÷àñòü äîêàçàòåëüñòâ çàùèòû.

Ïðîáëåìû ñîáèðàíèÿ è ïðåäñòàâëåíèÿ äîêàçà-
òåëüñòâ çàùèòîé íà ïðåäâàðèòåëüíîì ðàññëåäîâà-
íèè â ïîñòñîâåòñêèõ ñòðàíàõ – íå åäèíñòâåííàÿ, íî 
î÷åíü ÿðêàÿ ñòðóêòóðíàÿ ïðîáëåìà. Äëèòåëüíîñòü åå 
ñóùåñòâîâàíèÿ è ðàñïðîñòðàíåííîñòü íà òåððèòî-
ðèè ìíîãèõ ñòðàí ñìåøàííîãî òèïà óãîëîâíîãî ïðî-
öåññà ñâèäåòåëüñòâóþò î íåðàçðåøèìîñòè äàííîãî 
âîïðîñà â ðàìêàõ ñóùåñòâóþùåé ïàðàäèãìû äîñó-
äåáíîãî ïðîèçâîäñòâà.

 Îòäåëüíûå àâòîðû âèäÿò âûõîä â îãðàíè÷åííîé 
êîíâåðãåíöèè àíãëî-ñàêñîíñêîé è êîíòèíåíòàëü-
íîé ôîðì äîñóäåáíîãî ïðîèçâîäñòâà [4, p. 48], òî 
åñòü ðîçûñêíûõ è ñîñòÿçàòåëüíûõ íà÷àë ñóäîïðî-
èçâîäñòâà. Ïî èõ ìíåíèþ, ýòî ïîçâîëèëî áû ñîåäè-
íèòü äîñòèæåíèå îáúåêòèâíîé èñòèíû è íàäåëåíèå 
ñòîðîí øèðîêèìè ïðàâàìè. Ýòî ïðåäñòàâëÿåòñÿ 
ìàëîâåðîÿòíûì – êàê ïîêàçûâàåò èñòîðèÿ, íèêàêèå 

ïðàâèëà favor defense (áëàãîïðèÿòñòâîâàíèÿ çàùèòå) 
è ñîñòÿçàòåëüíûå ýëåìåíòû íå ïîçâîëÿò ïðåîäîëåòü 
èìåþùèåñÿ ó ñëåäîâàòåëÿ âëàñòíûå ïîëíîìî÷èÿ. 
Ñ äðóãîé ñòîðîíû, Â.È. Ñàìàðèí è Â.Â. Ëóöèê ïðà-
âèëüíî îòìå÷àþò, ÷òî ñìåøàííàÿ ìîäåëü óãîëîâíîãî 
ïðîöåññà ìîæåò â ðàçíûõ ïðîïîðöèÿõ ñîäåðæàòü îá-
âèíèòåëüíûé èëè ñîñòÿçàòåëüíûé óêëîí [5, c. 24–25]; 
òåì íå ìåíåå èíêâèçèöèîííûé õàðàêòåð ïðåäâàðè-
òåëüíîãî ðàññëåäîâàíèÿ íå èñêëþ÷àåò ïîÿâëåíèÿ ó 
ïîäîçðåâàåìîãî ðåàëüíîãî ïðàâà íà çàùèòó, êâèíò-
ýññåíöèåé êîòîðîãî ÿâëÿåòñÿ äîïóñê çàùèòíèêà 
íà ñàìûõ ðàííèõ ýòàïàõ. Ïîëíîñòüþ ñîãëàñèòüñÿ 
ñ ýòèì íåëüçÿ – êàê áû ðàíî íè ïîÿâëÿëñÿ çàùèò-
íèê â äåëå è êàêèå áû ïðàâà íè èìåë, åãî âîçìîæ-
íîñòè îãðàíè÷åíû îáâèíèòåëüíîé âëàñòüþ.

Äðóãèì ïîïóëÿðíûì íàïðàâëåíèåì ðåôîðìèðî-
âàíèÿ ïîñòñîâåòñêîãî äîñóäåáíîãî ðàññëåäîâàíèÿ 
ñòàëî ââåäåíèå «ñëåäñòâåííîãî ñóäüè». Ýòèì ïóòåì 
ïîøëî çàêîíîäàòåëüñòâî Óêðàèíû ñ ïðèíÿòèåì íî-
âîãî ÓÏÊ â 2012 ãîäó; ôóíêöèåé ýòîãî ó÷àñòíèêà 
äîñóäåáíîãî ïðîèçâîäñòâà ñòàë ñóäåáíûé êîíòðîëü 
çà ñîáëþäåíèåì çàêîíà â îòíîøåíèè ó÷àñòíèêîâ 
ðàññëåäîâàíèÿ, à òàêæå ñàíêöèîíèðîâàíèå ñëåä-
ñòâåííûõ äåéñòâèé. Àíàëîãè÷íû è ïîëíîìî÷èÿ 
ñëåäñòâåííîãî ñóäüè â óãîëîâíî-ïðîöåññóàëüíîì 
çàêîíîäàòåëüñòâå Ëàòâèè, à òàêæå ãðóçèíñêîãî «ñó-
äüè-ìàãèñòðàíòà» (ñò. 20 ÓÏÊ Ãðóçèè). Êàê è â Ðîñ-
ñèéñêîé Ôåäåðàöèè, ãäå ñóäåáíûé êîíòðîëü (õîòÿ 
è áåç âûäåëåíèÿ îòäåëüíîé ôèãóðû ñëåäñòâåííîãî 
ñóäüè) íà÷àë âíåäðÿòüñÿ ñ 90-õ ãîäîâ, ñóùåñòâåííûõ 
óëó÷øåíèé â ïîðÿäîê óãîëîâíîãî ñóäîïðîèçâîäñòâà 
ýòî íå âíåñëî. Ñëåäñòâåííûé ñóäüÿ ïðèíÿë íà ñåáÿ 
÷àñòü ôóíêöèé, êîòîðûå â ýòèõ ñòðàíàõ ðàíåå âû-
ïîëíÿëèñü ïðîêóðîðàìè (ñàíêöèîíèðîâàíèå ñëåä-
ñòâåííûõ äåéñòâèé, ðåàãèðîâàíèå íà äîïóùåííûå 
îðãàíàìè ðàññëåäîâàíèÿ íàðóøåíèÿ ïðàâ ãðàæäàí 
è ò. ä.). Ïðè ýòîì â êàæäîì ñëó÷àå ñîõðàíèëàñü 
ðàçâèòàÿ ñèñòåìà èìåþùèõ øèðîêèå ïîëíîìî÷èÿ 
îðãàíîâ óãîëîâíîãî ïðåñëåäîâàíèÿ (ñëåäîâàòåëè, 
ðóêîâîäèòåëè ñëåäñòâåííûõ îðãàíîâ è ïðîêóðîðû); 
çàùèòà æå îãðàíè÷åíà õîäàòàéñòâàìè è æàëîáàìè. 
Ïîýòîìó ïîÿâëåíèå íà ñëåäñòâèè åùå îäíîé êîí-
òðîëüíîé èíñòàíöèè ñèòóàöèþ èçìåíèòü íå ìîãëî.

Íåñêîëüêî èíà÷å áûë ðåøåí âîïðîñ â Ìîëäàâèè: 
òàì ïîÿâèëàñü ôèãóðà «ñóäüè ïî óãîëîâíîìó ïðåñëå-
äîâàíèþ» (ñò. 41 ÓÏÊ Ìîëäîâû). Â åãî ïîëíîìî÷èÿ 
êðîìå ñóäåáíîãî ñàíêöèîíèðîâàíèÿ ñëåäñòâåííûõ 
äåéñòâèé è ìåð ïðåñå÷åíèÿ âõîäèò òàêæå îáåñïå÷å-
íèå äîêàçàòåëüñòâ. Â ñëó÷àå êîãäà ñâèäåòåëü ïî óâà-
æèòåëüíûì ïðè÷èíàì áóäåò îòñóòñòâîâàòü â ïðåä-
ñòîÿùåì ñóäåáíîì ðàçáèðàòåëüñòâå, ïðîêóðîð âïðàâå 
ïîòðåáîâàòü åãî äîïðîñà ñóäüåé ïî óãîëîâíîìó ïðå-
ñëåäîâàíèþ ñ ó÷àñòèåì ïîäîçðåâàåìîãî, îáâèíÿ-
åìîãî, çàùèòíèêà, ïîòåðïåâøåãî ñ ïðàâîì ñòàâèòü 
ñâèäåòåëþ ñîáñòâåííûå âîïðîñû (÷. 3 ñò. 109 ÓÏÊ 
Ìîëäîâû). Ñóäüÿ ïî óãîëîâíîìó ïðåñëåäîâàíèþ 
âïðàâå òàêæå äîïðàøèâàòü ñâèäåòåëÿ âíå ìåñòà ðàñ-
ñëåäîâàíèÿ èëè ñóäåáíîãî ðàçáèðàòåëüñòâà äëÿ îáå-
ñïå÷åíèÿ åãî áåçîïàñíîñòè (ñò. 110 ÓÏÊ Ìîëäîâû). 
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Ïîõîæåå ïîëîæåíèå çàíèìàåò â Ëèòâå ñóäüÿ äîñó-
äåáíîãî ðàññëåäîâàíèÿ (ñò. 164 ÓÏÊ); ýòîò ñóäüÿ ñî-
âìåùàåò ôóíêöèè ñóäåáíîãî êîíòðîëÿ ñ äîïðîñàìè 
ïîòåðïåâøèõ, ñâèäåòåëåé è ïîäîçðåâàåìûõ ïî ïðåä-
ñòàâëåíèþ ïðîêóðîðà (ñò. 173 ÓÏÊ Ëèòâû).

Â óãîëîâíî-ïðîöåññóàëüíîé òåîðèè íåîäíî-
êðàòíî îòìå÷àëîñü, ÷òî ðàçíîîáðàçíûå ôîðìû ñó-
äåáíîãî êîíòðîëÿ çàðåêîìåíäîâàëè ñåáÿ íàäåæíûì 
ñðåäñòâîì îïåðàòèâíîãî èñïðàâëåíèÿ íàèáîëåå ñó-
ùåñòâåííûõ íàðóøåíèé ïðàâ ãðàæäàí [6, c. 158; 7, 
ñ. 101–111; 8, ñ. 184; 9, ñ. 146]; íåëüçÿ ñîãëàñèòüñÿ 
ñ âîçìîæíîñòüþ çàìåíû ñëåäñòâåííîãî ñóäüè ïðî-
êóðîðîì â ýòîé îáëàñòè [10]. Òåì íå ìåíåå çàäà÷ ïî 
èñïðàâëåíèþ äèñáàëàíñà âîçìîæíîñòåé îáâèíåíèÿ 
è çàùèòû â äîñóäåáíîì ïðîèçâîäñòâå ðåøèòü îíè íå 
ñìîãëè. Èäåÿ ñóäåáíîãî êîíòðîëÿ áûëà ïîðîæäåíà 
èíñòèòóòîì Habeas Corpus Act, âîçíèêøèì â Àíãëèè 
1679 ãîäà â óñëîâèÿõ îòñóòñòâèÿ ïðåäâàðèòåëüíîãî 
ðàññëåäîâàíèÿ è ïðîêóðîðñêîãî íàäçîðà. Åãî ïðåä-
íàçíà÷åíèåì áûëî ïðåñå÷åíèå íåçàêîííûõ çàäåð-
æàíèé, íî íèêàê íå îáåñïå÷åíèå ïðàâ çàùèòíèêà. 
Èñõîäÿ èç ýòîãî, è ñîâðåìåííûå ôîðìû ñóäåáíîãî 
êîíòðîëÿ â âèäå äåéñòâèé ñëåäñòâåííîãî ñóäüè, ñó-
äüè ïî óãîëîâíîìó ïðåñëåäîâàíèþ, ñóäüè-ìàãè-
ñòðàíòà èëè ñóäüè äîñóäåáíîãî ðàññëåäîâàíèÿ óêà-
çàííûõ çàäà÷ ðåøèòü íå ìîãóò. Ñóäåáíûé êîíòðîëü 
â íàñòîÿùåå âðåìÿ âêëþ÷àåò â ñåáÿ äâå ðàçëè÷íûå 
ôîðìû – ïðîâåðêó ïî æàëîáàì ó÷àñòíèêîâ çàêîííî-
ñòè äåéñòâèé è ðåøåíèé, íàðóøàþùèõ èõ ïðàâà, à 
òàêæå ñóäåáíîå ñàíêöèîíèðîâàíèå ìåð ïðåñå÷åíèÿ 
è ñëåäñòâåííûõ äåéñòâèé. Ïðè ýòîì ñóäåáíîå ñàíê-
öèîíèðîâàíèå ïëîõî óêëàäûâàåòñÿ â êîíöåïöèþ ñó-
äåáíîãî êîíòðîëÿ, òàê êàê ïðîèçâîäèòñÿ íå ïî æà-
ëîáàì (èìååò «ñïëîøíîé» õàðàêòåð) è ïðåïÿòñòâóåò 
ïîñëåäóþùåìó ñóäåáíîìó êîíòðîëþ â ñëó÷àå âûÿâ-
ëåíèÿ íåçàêîííîñòè îñíîâàíèé ïðîèçâîäñòâà ïðî-
öåññóàëüíûõ äåéñòâèé. Áîëåå ëîãè÷íî áûëî áû îò-
íåñòè ñàíêöèîíèðîâàíèå ïðîöåññóàëüíûõ äåéñòâèé 
ê âåäåíèþ ïðîêóðîðà ñ âîçìîæíîñòüþ èõ ïîñëåäó-
þùåãî ñóäåáíîãî îáæàëîâàíèÿ. Îäíàêî ýòîò âîïðîñ 
âûõîäèò çà ïðåäåëû íàñòîÿùåãî èññëåäîâàíèÿ. Äðó-
ãèì ðåøåíèåì ÿâëÿåòñÿ íàäåëåíèå ñëåäñòâåííîãî 
ñóäüè ðàñøèðåííûìè ïîëíîìî÷èÿìè ïî äåïîíèðî-
âàíèþ è/èëè ëåãàëèçàöèè äîêàçàòåëüñòâ [11, ñ. 7–8; 
12]. Áëàãîäàðÿ ýòîìó ïîëíîìî÷èþ çàùèòà ñìîæåò 
ïåðåäàâàòü ñîáðàííûå åþ äîêàçàòåëüñòâà íå ñâîåìó 
ïðîöåññóàëüíîìó ïðîòèâíèêó, à íåçàâèñèìîìó è áåñ-
ïðèñòðàñòíîìó ñëåäñòâåííîìó ñóäüå. Ïðåäïîëàãàåò-
ñÿ âûïîëíåíèå ýòèì äîëæíîñòíûì ëèöîì íå îäíèõ 
ëèøü òðàäèöèîííûõ ôóíêöèé ñóäåáíîãî êîíòðîëÿ, 
íî è ñóäåáíîé ïðîâåðêè ñîáðàííûõ îáâèíåíèåì è 
çàùèòîé äîêàçàòåëüñòâ. Òîëüêî ïîñëå èõ âåðèôèêà-
öèè ñëåäñòâåííûì ñóäüåé äîêàçàòåëüñòâà ñòàíîâÿòñÿ 
ñóäåáíûìè è äîïóñêàþòñÿ â ñóä. Òåì ñàìûì äîêàçà-
òåëüñòâåííàÿ äåÿòåëüíîñòü ñòîðîí ñòàíîâèòñÿ ñîñòÿ-
çàòåëüíîé óæå â äîñóäåáíîé ÷àñòè ïðîöåññà.

ßâëÿÿñü âíåøíå ïðèâëåêàòåëüíîé, òàêàÿ èäåÿ 
ñòðàäàåò öåëûì ðÿäîì íåäîñòàòêîâ, èñêëþ÷àþùèõ 
åå ïðàêòè÷åñêîå ïðèìåíåíèå. Âàæíåéøèì èç íèõ 

ïðåäñòàâëÿåòñÿ ïðîâåðêà äîêàçàòåëüñòâ ñëåäñòâåí-
íûì ñóäüåé áåç ïðèíÿòèÿ äåëà ê ñâîåìó ïðîèçâîä-
ñòâó. Íå óñòàíàâëèâàåòñÿ òðåáîâàíèé óñòíîñòè è 
íåïîñðåäñòâåííîñòè èññëåäîâàíèÿ äîêàçàòåëüñòâ; 
îòñóòñòâóåò âîçìîæíîñòü ïðîâåðêè âñåé ñîâîêóï-
íîñòè äîêàçàòåëüñòâ ïî óãîëîâíîìó äåëó. Â ýòèõ 
óñëîâèÿõ ñëåäñòâåííûé ñóäüÿ ëèøåí âîçìîæíîñòè 
âûÿâèòü ïðîòèâîðå÷èÿ ìåæäó ðàçëè÷íûìè äîêàçà-
òåëüñòâàìè, äàæå åñëè îíè ñòàâÿò ïîä ñîìíåíèå äî-
ñòîâåðíîñòü ñðåäñòâ äîêàçûâàíèÿ. Óñòàíàâëèâàåòñÿ 
ðåâèçèîííûé ïîðÿäîê ïðîâåðêè äîêàçàòåëüñòâ, íà-
ïðàâëåííûé èñêëþ÷èòåëüíî íà âûÿñíåíèå ïðàâèëü-
íîñòè ôîðìû äîêàçàòåëüñòâ. Ñëåäóåò îòìåòèòü, ÷òî è 
âûÿñíåíèå äîïóñòèìîñòè äîêàçàòåëüñòâà âîçìîæíî 
òîëüêî ñ ó÷åòîì âñåé ñîâîêóïíîñòè äîêàçàòåëüñòâ 
ïî äåëó, òàê êàê î íåçàêîííîñòè åãî ïîëó÷åíèÿ ìîãóò 
ñâèäåòåëüñòâîâàòü äðóãèå äîêàçàòåëüñòâà (ïîêàçàíèÿ 
ñâèäåòåëåé, ïîíÿòûõ, çàêëþ÷åíèÿ ýêñïåðòîâ è ò. ä.). 
Ïðîâåðÿÿ ïðåäñòàâëåííûå åìó îòäåëüíûìè ó÷àñòíè-
êàìè ïðîöåññà îòäåëüíûå äîêàçàòåëüñòâà ïî ìíîãèì 
äåëàì îäíîâðåìåííî, ñëåäñòâåííûé ñóäüÿ íå â ñî-
ñòîÿíèè âûïîëíèòü ñòîÿùèå ïåðåä íèì çàäà÷è ïî èõ 
âåðèôèêàöèè. 

Ïðîáëåìîé ïðîâåðêè äîêàçàòåëüñòâ ñòîðîíû çà-
ùèòû ñëåäñòâåííûì ñóäüåé ÿâëÿåòñÿ ñîáëþäåíèå 
ïðåçóìïöèè íåâèíîâíîñòè. Íà îáâèíÿåìîãî è åãî 
çàùèòíèêà â ýòîì ñëó÷àå ôàêòè÷åñêè âîçëàãàåòñÿ 
áðåìÿ äîêàçûâàíèÿ çàêîííîñòè ïîëó÷åííûõ èìè 
äîêàçàòåëüñòâ, ÷òî ïðÿìî ïðîòèâîðå÷èò ñò. 14 ÓÏÊ 
ÐÔ. Áîëåå òîãî, äëÿ óñòàíîâëåíèÿ èñòî÷íèêà ïîëó-
÷åíèÿ äîêàçàòåëüñòâ âî âñåõ ñëó÷àÿõ ïîòðåáóåòñÿ äî-
ïðîñ çàùèòíèêà, íàðóøàþùèé åãî ñâèäåòåëüñêèé 
èììóíèòåò è ïðàâî îáâèíÿåìîãî íà çàùèòó. Ìîæíî 
ïðåäïîëîæèòü, ÷òî îïàñåíèÿ óõóäøåíèÿ ïîëîæåíèÿ 
îáâèíÿåìîãî â ðåçóëüòàòå ðàñêðûòèÿ èñòî÷íèêà åãî 
îñâåäîìëåííîñòè î ìåñòîíàõîæäåíèè äîêàçàòåëüñòâ 
âî ìíîãèõ ñëó÷àÿõ âîñïðåïÿòñòâóþò ëåãàëèçàöèè òà-
êèõ äîêàçàòåëüñòâ. Áëàãîäàðÿ ýòîìó ïðåäëîæåííûé 
ìåõàíèçì ëåãàëèçàöèè äîêàçàòåëüñòâ çàùèòû íà-
ïðàâëåí ïðîòèâ èíòåðåñîâ çàùèòû, ÷òî îòìå÷àåòñÿ 
îòäåëüíûìè àâòîðàìè [13, ñ. 220]. Ïàðàäîêñàëüíûì 
îáðàçîì ïðåäîñòàâëåíèå ñëåäñòâåííîìó ñóäüå ïîëíî-
ìî÷èé äîñóäåáíîé ëåãàëèçàöèè äîêàçàòåëüñòâ âåäåò ê 
âîçðîæäåíèþ òåîðèè ôîðìàëüíûõ äîêàçàòåëüñòâ, òàê 
êàê â ýòîì ñëó÷àå ñèëà äîêàçàòåëüñòâà ñâÿçûâàåòñÿ 
èñêëþ÷èòåëüíî ñ çàêîííîñòüþ åãî ôîðìû. 

Íå ñëó÷àéíî çàêîíîäàòåëè ïîñòñîâåòñêèõ ñòðàí 
äàæå ïðè ââåäåíèè òåõ èëè èíûõ ðàçíîâèäíîñòåé 
ñëåäñòâåííûõ ñóäåé îãðàíè÷èâàëèñü âîçìîæíîñòüþ 
äåïîíèðîâàíèÿ äîêàçàòåëüñòâ, íî íèêàê íå èõ ïðî-
âåðêîé è ëåãàëèçàöèåé â êà÷åñòâå ñóäåáíûõ. Ñëåäó-
åò ïðèçíàòü îáîñíîâàííîé êðèòèêó ïðåäëîæåíèé î 
ââåäåíèè â îòå÷åñòâåííûé ïðîöåññ ñëåäñòâåííîãî 
ñóäüè ñ òî÷êè çðåíèÿ êàê íåäîïóñòèìîñòè îáúåäèíå-
íèÿ ñëåäñòâåííûõ è ñóäåáíûõ ôóíêöèé, íåâîçìîæ-
íîñòè «âïðÿãàòü â îäíó óïðÿæêó äåðæàâíûé ñóä è 
îáâèíèòåëüíóþ âëàñòü» [14, ñ. 78], òàê è íåâîçìîæ-
íîñòè èìïëåìåíòàöèè â îòå÷åñòâåííîå ñóäîïðîèç-
âîäñòâî ÷óæäûõ åìó àíãëî-ñàêñîíñêèõ íîðì [15; 16]. 

Ñàâåëüåâ Ê. À.   Ñëåäîâàòåëü â ïîñòñîâåòñêîì óãîëîâíîì ïðîöåññå



96 Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà                                                                                   Òîì 4  ¹ 1   2018

Íå ñòàëà îáðàçöîì äëÿ ðåôîðìèðîâàíèÿ äîñó-
äåáíîãî ïðîèçâîäñòâà ïîñòñîâåòñêèõ ñòðàí è ìîäåëü 
ñóäåáíîãî ñëåäîâàòåëÿ ïî Óñòàâó óãîëîâíîãî ñóäî-
ïðîèçâîäñòâà 1864 ãîäà. Åãî íåñîìíåííûì äîñòîèí-
ñòâîì áûëî ïðèíÿòèå äåëà ê ñâîåìó ïðîèçâîäñòâó, 
ïîçâîëÿâøåìó îöåíèòü âñþ ñîâîêóïíîñòü äîêàçà-
òåëüñòâ. Ïðåäíàçíà÷åíèåì ñóäåáíîãî ñëåäîâàòåëÿ 
ñòàëî ïðèâåäåíèå â èçâåñòíîñòü êàê îáñòîÿòåëüñòâ, 
óëè÷àþùèõ îáâèíÿåìîãî, òàê è îáñòîÿòåëüñòâ, åãî 
îïðàâäûâàþùèõ (ñò. 265 ÓÓÑ). Ðåøåíèå òàêîé äâîé-
ñòâåííîé çàäà÷è òðåáîâàëî ðàçìåæåâàíèÿ ïðåäâàðè-
òåëüíîãî ñëåäñòâèÿ è îáâèíèòåëüíîé âëàñòè, òàê êàê 
èíà÷å ñîáèðàíèå ýòèì îðãàíîì îïðàâäàòåëüíûõ äî-
êàçàòåëüñòâ ñòàíîâèëîñü ìàëîâåðîÿòíûì. Ïîýòîìó 
àâòîðû Óñòàâà óãîëîâíîãî ñóäîïðîèçâîäñòâà îòíåñëè 
ïðåäâàðèòåëüíîå ñëåäñòâèå ê ñóäåáíîìó âåäîìñòâó 
è îòäåëèëè âëàñòü îáâèíèòåëüíóþ îò ñóäåáíîé. Íà 
ïðåäâàðèòåëüíîì ðàññëåäîâàíèè âëàñòü îáâèíè-
òåëüíàÿ, òî åñòü îáíàðóæåíèå ïðåñòóïëåíèé è ïðå-
ñëåäîâàíèå âèíîâíûõ, áûëà ïåðåäàíà ïðîêóðîðàì, 
à ñóäåáíàÿ – ñóäåáíûì ñëåäîâàòåëÿì. Ñòàòóñ ñóäåá-
íîãî ñëåäîâàòåëÿ ïðèðàâíèâàëñÿ ê ÷ëåíàì îêðóæ-
íîãî ñóäà; îíè íàçíà÷àëèñü â òîì æå ïîðÿäêå, ïîëü-
çîâàëèñü ïðèâèëåãèÿìè ñóäåé è áûëè íåñìåíÿåìû.

Êàê íåòðóäíî çàìåòèòü, òâîðöû Óñòàâà óãîëîâíî-
ãî ñóäîïðîèçâîäñòâà âèäåëè çàëîã ýôôåêòèâíîñòè 
ñóäåáíîãî ñëåäîâàòåëÿ â åãî íåçàâèñèìîñòè. Îäíàêî 
ñîâìåùåíèå ñóäåáíîé íåçàâèñèìîñòè è ñëåäñòâåí-
íîãî ïðîöåññà îêàçàëîñü íåâîçìîæíûì. Ñóäåáíûé 
ñëåäîâàòåëü îêàçàëñÿ äâîéñòâåííûì ñëåäñòâåííî-ñó-
äåáíûì îðãàíîì. Ñóùåñòâî åãî äåÿòåëüíîñòè áûëî 
ñâÿçàíî ñ òàéíûì ðîçûñêíûì ïðîöåññîì, ïðîòèâî-
ïîëîæíûì äåéñòâóþùèì â ñóäå íà÷àëàì ãëàñíîñòè, 
ñîñòÿçàòåëüíîñòè è óñòíîñòè. Ïîýòîìó íàèáîëåå 
ðàñïðîñòðàíåííûì óïðåêîì â îòíîøåíèè ñóäåá-
íûõ ñëåäîâàòåëåé â òî âðåìÿ áûë ñâîéñòâåííûé 
èì ïðèîðèòåò îáâèíèòåëüíîé äåÿòåëüíîñòè. Òàê, 
Â. Ï. Äàíåâñêèé â 1895 ãîäó êîíñòàòèðîâàë, ÷òî óñ-
ëîâèÿ äåÿòåëüíîñòè ñóäåáíîãî ñëåäîâàòåëÿ äåëàþò 
èç íåãî õîðîøåãî ñûùèêà, âèäÿùåãî â ïðèâëå÷åí-
íîì ëèöå âèíîâíîãî [17].

Íà «íåðàâíóþ áîðüáó ìåæäó ñëåäñòâåííûì ñó-
äüåé è ïîäñóäèìûìè: ïåðâûé ÿâëÿåòñÿ âñåñèëüíûì 
îáâèíèòåëåì, âòîðîé – ñîáñòâåííûì, îáûêíîâåííî 
ïëîõèì, çàùèòíèêîì» – óêàçûâàë è Ë. Å. Âëàäèìè-
ðîâ [18, ñ. 150].

Íå óâåí÷àëèñü óñïåõîì è ïîïûòêè áëàãîäàðÿ 
íåçàâèñèìîìó ñóäåáíîìó ñëåäîâàòåëþ îáåñïå÷èòü 
ðàâåíñòâî ñòîðîí â äîêàçûâàíèè íà ñëåäñòâèè. Îò-
ìå÷àëîñü, ÷òî âîçëàãàòü íà ñòîðîíó îáÿçàííîñòü äî-
êàçûâàíèÿ ñâîèõ óòâåðæäåíèé ìîæíî òîëüêî â òîì 
ñëó÷àå, êîãäà ñðåäñòâà äîêàçûâàíèÿ îäèíàêîâî äî-
ñòóïíû äëÿ ñïîðÿùèõ [18, ñ. 153].

Èç ñêàçàííîãî ñëåäóåò, ÷òî íè îäíî èç ïîïóëÿð-
íûõ ïðåäëîæåíèé ïî ðåôîðìèðîâàíèþ ðàññëåäî-
âàíèÿ íà îñíîâàíèè ââåäåíèÿ ôèãóðû ñóäåáíîãî 
ñëåäîâàòåëÿ íå îïðàâäàëîñü. Íåâîçìîæíà è ðåàëü-
íàÿ ñîñòÿçàòåëüíîñòü â äîñóäåáíîì ïðîèçâîäñòâå: 
â êîíòèíåíòàëüíîì ïðîöåññå ýòîìó ïðåïÿòñòâóþò 

âëàñòíûå ïîëíîìî÷èÿ îáâèíåíèÿ, à â àíãëî-ñàê-
ñîíñêîì – îòñóòñòâèå ôîðìàëüíîãî ðàññëåäîâàíèÿ 
è ïðîöåññóàëüíîé ôóíêöèè çàùèòû.

Äëèòåëüíûé îïûò òðàíñôîðìàöèè ïîñòñîâåòñêî-
ãî óãîëîâíîãî ïðîöåññà ðàçíûõ ãîñóäàðñòâ â ðàçëè÷-
íûõ ýêîíîìè÷åñêèõ, ïîëèòè÷åñêèõ è ñîöèàëüíûõ 
óñëîâèÿõ âåäåò ê íåèçáåæíîìó âûâîäó î íåîáõîäè-
ìîñòè ñîõðàíåíèÿ òðàäèöèîííîé ñòðóêòóðû ðàñ-
ñëåäîâàíèÿ, âêëþ÷àþùåé â ñåáÿ äåÿòåëüíîñòü ñëå-
äîâàòåëÿ, íàäçîð ïðîêóðîðà è ñóäåáíûé êîíòðîëü. 
Òîëüêî â òàêîé êîíôèãóðàöèè âîçìîæíî ðåøåíèå 
ãëàâíîé ñòîÿùåé ïåðåä îðãàíàìè ðàññëåäîâàíèÿ çà-
äà÷è – óñòàíîâëåíèÿ îáñòîÿòåëüñòâ äåëà (ñò. 73 ÓÏÊ 
ÐÔ). Äîëæíû áûòü ïîëó÷åíû äîêàçàòåëüñòâà â îòíî-
øåíèè âñåõ îáñòîÿòåëüñòâ óãîëîâíîãî äåëà; íå ìåíåå 
âàæíî íàëè÷èå â ìàòåðèàëàõ ïðåäâàðèòåëüíîãî ðàñ-
ñëåäîâàíèÿ îáúåìà äîêàçàòåëüñòâ, êîòîðûå ìîãëè 
áû áåññïîðíî îïðåäåëèòü ñóùåñòâîâàíèå êàæäîãî 
èç ýòèõ îáñòîÿòåëüñòâ â îòäåëüíîñòè. Îáåñïå÷åíèå 
ïðàâ îáâèíÿåìîãî â ýòîì ñëó÷àå çàêëþ÷àåòñÿ â îáÿ-
çàííîñòè ñòîðîíû îáâèíåíèÿ ïðåêðàòèòü óãîëîâíîå 
ïðåñëåäîâàíèå â ñëó÷àå íåâîçìîæíîñòè ðåøèòü ýòó 
çàäà÷ó. Îòêàç â ïðåêðàùåíèè óãîëîâíîãî ïðåñëåäî-
âàíèÿ ïðè íåäîñòàòî÷íîñòè äîêàçàòåëüñòâ (â ñâÿçè 
ñ íåïðè÷àñòíîñòüþ ëèöà ê ñîâåðøåíèþ ïðåñòóïëå-
íèÿ) ñàì ïî ñåáå íàðóøàåò çàêîí è ñîçäàåò ïîâîä äëÿ 
ðåàãèðîâàíèÿ ïðîêóðîðà è ñóäà.

Ñëåäóåò îòìåòèòü, ÷òî â òå÷åíèå ïîñëåäíèõ 
154 ëåò èñòîðèè îòå÷åñòâåííîãî óãîëîâíîãî ñóäî-
ïðîèçâîäñòâà ñîñòÿçàòåëüíîñòü è ðàñøèðåíèå ïðàâ 
çàùèòû ñâÿçûâàëèñü ñ âíåäðåíèåì êîíöåïöèè «âå-
ðîÿòíîé èñòèíû». Íå âäàâàÿñü â øèðîêî èçâåñòíóþ 
äèñêóññèþ î õàðàêòåðå èñòèíû êàê öåëè äîêàçûâà-
íèÿ, ìîæíî ëèøü êîíñòàòèðîâàòü íåñîñòîÿòåëü-
íîñòü ýòîé ïîçèöèè. «Âåðîÿòíàÿ èñòèíà» âî âñåõ 
ñëó÷àÿõ îñíîâàíà íà íåäîñòàòî÷íîñòè äîêàçàòåëüñòâ. 
Ïðîäîëæåíèå óãîëîâíîãî ïðåñëåäîâàíèÿ ïðè íåäî-
ñòàòî÷íîñòè äîêàçàòåëüñòâ âñåãäà íàðóøàåò ïðàâà 
îáâèíÿåìîãî. Â åùå áîëüøåé ñòåïåíè «âåðîÿòíàÿ 
èñòèíà» íàðóøàåò ïðèíöèï ñîñòÿçàòåëüíîñòè, òàê 
êàê ïîçâîëÿåò îáâèíåíèþ ñàìîñòîÿòåëüíî îïðåäå-
ëÿòü îáúåì íåîáõîäèìûõ äîêàçàòåëüñòâ, õîòÿ çàùèòà 
ýòîãî ïðàâà ëèøåíà. Òåîðèÿ «âåðîÿòíîé èñòèíû» íà-
ðóøàåò è äðóãîé îñíîâîïîëàãàþùèé ïðèíöèï äåìî-
êðàòè÷åñêîãî ñóäîïðîèçâîäñòâà, à èìåííî ïðåçóìï-
öèþ íåâèíîâíîñòè, ïîñêîëüêó îãðàíè÷èâàåò áðåìÿ 
äîêàçûâàíèÿ îáâèíåíèÿ åãî ñîáñòâåííûì óñìîòðå-
íèåì. Ïîýòîìó òîëüêî óñòàíîâëåíèå îáúåêòèâíîé 
(ìàòåðèàëüíîé) èñòèíû â êà÷åñòâå öåëè äîêàçûâà-
íèÿ ñîîòâåòñòâóåò ïðàâàì çàùèòû. 

Êîíå÷íî, ñîâðåìåííûé óãîëîâíûé ïðîöåññ íå-
èçáåæíî âêëþ÷àåò â ñåáÿ ðàçëè÷íûå óñêîðåííûå è 
óïðîùåííûå ôîðìû, â ðàìêàõ êîòîðûõ äîêàçûâà-
íèå îãðàíè÷åíî, ïîýòîìó íåëüçÿ ãîâîðèòü îá óñòà-
íîâëåíèè îáúåêòèâíîé èñòèíû. Íî è çäåñü ìîæíî 
íàéòè âåñîìûå ñîñòÿçàòåëüíûå ýëåìåíòû: óïðîùåí-
íûå ïðîöåäóðû âîçìîæíû òîëüêî ïðè ñîâïàäåíèè 
ïîçèöèé îáâèíåíèÿ è çàùèòû. Çàùèòà èñõîäèò èç 
áåñïåðñïåêòèâíîñòè áîðüáû ñ îáâèíåíèåì è õîäà-
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òàéñòâóåò î ñîêðàùåííîì äîçíàíèè èëè ðàññìîòðåíèè 
äåëà â îñîáîì ïîðÿäêå, à îáâèíåíèå ðóêîâîäñòâóåòñÿ 
íåöåëåñîîáðàçíîñòüþ ïîëíîöåííîãî äîêàçûâàíèÿ ïî 
äåëàì îá î÷åâèäíûõ ïðåñòóïëåíèÿõ. Êàæäàÿ èç ñòîðîí 
ìîæåò çàáëîêèðîâàòü ïðèìåíåíèå óñêîðåííûõ ïðîèç-
âîäñòâ è ïåðåéòè ê äîêàçûâàíèþ â îáùåì ïîðÿäêå. 

Íàðÿäó ñ ïðàâèëüíûì îïðåäåëåíèåì öåëè ïðî-
öåññóàëüíîé äåÿòåëüíîñòè îðãàíîâ ïðåäâàðèòåëü-
íîãî ðàññëåäîâàíèÿ äëÿ îáåñïå÷åíèÿ ïðàâ çàùèòû 
íåîáõîäèìî ðåàëèçîâàòü èìåþùèéñÿ â îòå÷åñòâåí-
íîé íàóêå è ïðàêòèêå ðåçåðâ. Êàê óæå óïîìèíà-
ëîñü, ðàñøèðåíèå íåçàâèñèìîñòè ñëåäîâàòåëÿ ñàìî 
ïî ñåáå íèêîãäà íå ïðèâîäèëî ê êàðäèíàëüíûì 
óëó÷øåíèÿì. Íî è áåç ÷åòêî îïðåäåëåííûõ ãðàíèö 
âìåøàòåëüñòâà â ïðèíÿòèå ñëåäîâàòåëåì ïðîöåñ-
ñóàëüíûõ ðåøåíèé íåëüçÿ îáåñïå÷èòü ðåàëèçàöèþ 
èì ïðèíöèïà ñâîáîäû îöåíêè äîêàçàòåëüñòâ (ñò. 17 
ÓÏÊ ÐÔ). Óñòàíîâëåíèå èçëèøíèõ àäìèíèñòðà-
òèâíûõ è ïðîöåññóàëüíûõ ïîëíîìî÷èé ïî íàäçîðó, 
êîíòðîëþ è ðóêîâîäñòâó åãî äåÿòåëüíîñòüþ ëèøàåò 
ñëåäîâàòåëÿ ñàìîñòîÿòåëüíîñòè, à çíà÷èò, ïîäðûâàåò 
ñèñòåìó ðàññëåäîâàíèÿ. Â îòñóòñòâèå âîçìîæíîñòè 
ïðèíèìàòü ðåøåíèÿ ïî ñîáñòâåííîìó óñìîòðåíèþ 
ñëåäîâàòåëü òàêæå íå ìîæåò îöåíèòü äîñòàòî÷íîñòü 
äîêàçàòåëüñòâ äëÿ äîñòèæåíèÿ èñòèíû ïî äåëó. Ïî-
ýòîìó òðåáóåòñÿ ñèñòåìà «ñäåðæåê è ïðîòèâîâåñîâ» 
âëàñòíûõ ïîëíîìî÷èé ñëåäîâàòåëÿ, ïðîêóðîðà è ñó-
äåáíîãî êîíòðîëÿ. 

Èìåííî òàê ðåøàëñÿ âîïðîñ â ïåðèîä ñ 1864 ïî 
1917 ãîä. Òàê, ïðîêóðîðû áûëè âïðàâå ïðèñóòñòâî-
âàòü ïðè âñåõ ñëåäñòâåííûõ äåéñòâèÿõ, íî íå ìîãëè 
èõ îñòàíàâëèâàòü (ñò. 280 ÓÑÑ); ìîãëè äàâàòü ñóäåá-
íîìó ñëåäîâàòåëþ óêàçàíèÿ îá èññëåäîâàíèè ïðåñòó-
ïëåíèé è ñîáèðàíèè äîêàçàòåëüñòâ, íî ñëåäîâàòåëü 
îòìå÷àë â ïðîòîêîëå äåéñòâèÿ, âûïîëíåííûå èì ïî 
òàêîìó ïîðó÷åíèþ (ñò. 281 ÓÑÑ), è ìîã îáíàðóæèòü 
ïðåïÿòñòâèÿ ê èñïîëíåíèþ ïîðó÷åíèÿ. Ïðîêóðîð 
èìåë ïðàâî ïðåäëîæèòü ñëåäîâàòåëþ çàäåðæàòü îá-
âèíÿåìîãî, íî ñëåäîâàòåëü ìîã íå èñïîëíÿòü åãî è 
ïðåäñòàâèòü î òîì ñóäó (ñò. 285 ÓÑÑ). Òàêèì îáðàçîì, 
âçàèìîîòíîøåíèÿ ñëåäîâàòåëÿ è ïðîêóðîðà íîñèëè 
ñáàëàíñèðîâàííûé õàðàêòåð. Ïî îêîí÷àíèè ïðåäâà-
ðèòåëüíîãî ñëåäñòâèÿ ñóäåáíûé ñëåäîâàòåëü ïðåäú-
ÿâëÿë ñëåäñòâåííîå ïðîèçâîäñòâî îáâèíÿåìîìó, ïðî-
âåðÿë óêàçàííûå èì íîâûå îáñòîÿòåëüñòâà è îòñûëàë 
âñå ïðîèçâîäñòâî ïðîêóðîðó îêðóæíîãî ñóäà.

Â ôóíêöèè ýòîãî äîëæíîñòíîãî ëèöà âõîäèëà 
ïðîâåðêà ïîëíîòû ñëåäñòâèÿ, íåîáõîäèìîñòè åãî 
ïðåêðàùåíèÿ èëè ïðèîñòàíîâëåíèÿ è âîçìîæíîñòè 
ïðåäàíèÿ îáâèíÿåìîãî ñóäó. Âûÿñíèâ íåïîëíîòó 
ðàññëåäîâàíèÿ, ïðîêóðîð îêðóæíîãî ñóäà òðåáîâàë 
ïðåäîñòàâëåíèÿ åìó äîïîëíèòåëüíûõ ñâåäåíèé èëè 
îáðàùàë äåëî ê äîñëåäîâàíèþ. Òàê êàê ïðîêóðîð îò-
íîñèëñÿ ê îáâèíèòåëüíîé âëàñòè, âîïðîñû ïðåêðà-
ùåíèÿ è ïðèîñòàíîâëåíèÿ äåë âûõîäèëè çà ïðåäåëû 
åãî êîìïåòåíöèè è ìîãëè ðàçðåøàòüñÿ òîëüêî ñóäåá-
íîé âëàñòüþ. Â ñâÿçè ñ ýòèì ïðè íåîáõîäèìîñòè â 
ýòîì ïðîêóðîð ñîñòàâëÿë çàêëþ÷åíèå è ïåðåäàâàë 
åãî íà ðàññìîòðåíèå ñóäà.

Óñìîòðåâ âîçìîæíîñòü íàïðàâëåíèÿ óãîëîâíîãî 
äåëà â ñóä, ïðîêóðîð ñîñòàâëÿë îáâèíèòåëüíûé àêò 
ñ óêàçàíèåì ñîáûòèÿ ïðåñòóïëåíèÿ, äàííûõ îá îá-
âèíÿåìîì, ñóùíîñòè èìåþùèõñÿ äîêàçàòåëüñòâ è 
îïðåäåëåíèÿ ïðåñòóïëåíèÿ, êîòîðîìó ñîîòâåòñòâó-
þò ïðèçíàêè ðàññìàòðèâàåìîãî äåÿíèÿ. Òàêèì îá-
ðàçîì, îáâèíåíèå ôîðìóëèðîâàëîñü íå ñëåäîâàòå-
ëåì êàê îðãàíîì ñóäåáíîé âëàñòè, à ïðåäñòàâèòåëåì 
îáâèíèòåëüíîé âëàñòè. Ïðåäñòàâëÿåòñÿ âîçìîæíûì 
èñïîëüçîâàòü ñõîæóþ ñèñòåìó è ïðè îòñóòñòâèè â 
Ðîññèéñêîé Ôåäåðàöèè îòíåñåííîãî ê ñóäåáíîé ñè-
ñòåìå ñëåäîâàòåëÿ.

Âîçðîæäåíèå ÷åòêî îïðåäåëåííîé çàêîíîì ñèñòå-
ìû âçàèìîäåéñòâèÿ ñëåäîâàòåëÿ, ïðîêóðîðà è ñóäà 
ïîçâîëèëî áû ñóùåñòâåííî ïîâûñèòü ýôôåêòèâ-
íîñòü çàùèòû. Ñëåäóåò òàêæå ôóíêöèîíàëüíî ðàç-
äåëèòü äîçíàíèå è ñëåäñòâèå, âîçëîæèâ íà äîçíàíèå 
îáíàðóæåíèå ïðåñòóïëåíèé è óñòàíîâëåíèå ëèöà, 
ïîäëåæàùåãî ïðèâëå÷åíèþ ê óãîëîâíîé îòâåòñòâåí-
íîñòè. Â ïîëíîì îáúåìå äîçíàíèå äîëæíî îñóùåñò-
âëÿòü äîñóäåáíîå ïðîèçâîäñòâî òîëüêî ïî î÷åâèä-
íûì ïðåñòóïëåíèÿì íåáîëüøîé è ñðåäíåé òÿæåñòè 
ïðè õîäàòàéñòâå ïîäîçðåâàåìîãî î ñîêðàùåííîì äî-
çíàíèè. Òàêàÿ äåÿòåëüíîñòü èìååò ïðåèìóùåñòâåííî 
ïîëèöåéñêèé õàðàêòåð, íå ñâÿçàíà ñ ïîëíîöåííûì 
äîêàçûâàíèåì è íå òðåáóåò ìàñøòàáíîãî ó÷àñòèÿ çà-
ùèòû. Ñëåäñòâèå æå äîëæíî ïðîèçâîäèòüñÿ â îòíî-
øåíèè êîíêðåòíîãî ëèöà; çàùèòà ïðè ýòîì äîëæíà 
áûòü çíàêîìà ñî âñåé ñîâîêóïíîñòüþ äîêàçàòåëüñòâ 
è èìåòü âîçìîæíîñòü ïðåäîñòàâëÿòü è ïîëó÷àòü äî-
êàçàòåëüñòâà. 

Â çàêëþ÷åíèå ñëåäóåò îòìåòèòü, ÷òî âñå ïîñò-
ñîâåòñêèå ñèñòåìû óãîëîâíîãî ñóäîïðîèçâîäñòâà 
èìåþò åäèíóþ òðàåêòîðèþ ðàçâèòèÿ – íè â îäíîì 
ñëó÷àå çàêîíîäàòåëü íå îòêàçàëñÿ îò ïðåäâàðèòåëü-
íîãî ðàññëåäîâàíèÿ; íèãäå çàùèòà íå áûëà íàäåëåíà 
ïðàâîì ñîáèðàíèÿ äîêàçàòåëüñòâ, òîæäåñòâåííûì 
èìåþùåìóñÿ ó îáâèíåíèÿ; íèãäå ïîïûòêè ââåäåíèÿ 
ñóäåáíîãî ñëåäîâàòåëÿ íå âûøëè çà ïðåäåëû ñóäåá-
íîãî êîíòðîëÿ. Âèäèìî, êîíöåïöèÿ ðåôîðìèðîâà-
íèÿ ïðåäâàðèòåëüíîãî ðàññëåäîâàíèÿ è äàëåå áóäåò 
ñõîäíîé âî âñåõ ñòðàíàõ. 
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Ðàáîòà èìååò ìåæäèñöèïëèíàðíûé õàðàêòåð è ïðåäñòàâëÿåò èíòåðåñ ñ ïîçèöèè 
ðàçâèòèÿ èíòåãðàöèîííûõ ïðîöåññîâ ìåæäó íàóêàìè óãîëîâíî-ïðàâîâîãî öèêëà. 
Àâòîð íà îñíîâå ïðîâåäåííîãî àíàëèçà ïðèõîäèò ê âûâîäó, ÷òî àáñòðàêòíûé õà-
ðàêòåð îáúåêòà ïðåñòóïëåíèÿ êàê ýëåìåíòà óãîëîâíî-ïðàâîâîãî ñîñòàâà íå óäîâ-
ëåòâîðÿåò ïîòðåáíîñòÿì êðèìèíàëèñòèêè, ò. ê. íå îòðàæàåò ñèñòåìû ñëåäîâ, ñî-
äåðæàùèõ çíà÷èìóþ èíôîðìàöèþ î ñîâåðøåííîì ïðåñòóïëåíèè è åãî ýëåìåíòàõ. 
Â ñòàòüå ïðåäëàãàåòñÿ ñ ïîçèöèè êðèìèíàëèñòèêè ðàññìàòðèâàòü îáúåêò êàê ýëå-
ìåíò ñòðóêòóðû ïðåñòóïëåíèÿ â âèäå ìàòåðèàëüíîé ñîâîêóïíîñòè èëè ñèñòåìíîãî 
îáðàçîâàíèÿ, íà êîòîðûå îêàçûâàåòñÿ íåïîñðåäñòâåííîå âîçäåéñòâèå, îäíà èëè 
íåñêîëüêî ñîñòàâëÿþùèõ èõ ÷àñòåé ìîãóò îïðåäåëÿòü öåëü ïðåñòóïíîãî äåÿíèÿ. 
Îñíîâíîå âíèìàíèå óäåëÿåòñÿ òàêèì îáúåêòàì ìàòåðèàëüíîé ñòðóêòóðû ïðåñòó-
ïëåíèÿ, êàê ÷åëîâåê, èìóùåñòâî, êîìïüþòåðíûå è èíûå ýëåêòðîííûå ñèñòåìû, 
äåíåæíûå ñðåäñòâà è öåííûå áóìàãè, òðàíñïîðòíûå ñðåäñòâà, ïðåäïðèÿòèÿ, ó÷-
ðåæäåíèÿ, ôèðìû, ãîñóäàðñòâåííûå îðãàíû. Îñîáîå âíèìàíèå â ðàáîòå àêöåí-
òèðóåòñÿ íà ñîîòíîøåíèè îáúåêòà è ïðåäìåòà ïîñÿãàòåëüñòâà, êîòîðûå â ðÿäå 
ñëó÷àåâ ìîãóò ñîîòíîñèòüñÿ êàê îáùåå è ÷àñòíîå. Àâòîð ñ òî÷êè çðåíèÿ êðèìè-
íàëèñòèêè äàåò îáîáùåííóþ õàðàêòåðèñòèêó ïðåäìåòó ïîñÿãàòåëüñòâà, êîòîðûé 
ñ÷èòàåò ìàòåðèàëüíûì ýëåìåíòîì ïðåñòóïíîãî äåÿíèÿ, îïðåäåëÿþùèì öåëåâóþ 
íàïðàâëåííîñòü â äåÿòåëüíîñòè ñóáúåêòà ïîñÿãàòåëüñòâà.

Êëþ÷åâûå ñëîâà: êðèìèíàëèñòè÷åñêèé àíàëèç, óãîëîâíîå ïðàâî, îáúåêò ïðåñòó-
ïëåíèÿ, ïðåäìåò ïîñÿãàòåëüñòâà, êðèìèíàëèñòèêà, ìàòåðèàëüíàÿ ñòðóêòóðà ïðåñòó-
ïëåíèÿ.
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Äëÿ ðåøåíèÿ ïðîáëåì ðàçëè÷íîé ñëîæíîñòè, 
âîçíèêàþùèõ â ïðîöåññå êðèìèíàëèñòè÷åñêèõ èñ-
ñëåäîâàíèé, à òàêæå â ïðàêòè÷åñêîé äåÿòåëüíîñòè 
ïî ðàñêðûòèþ è ðàññëåäîâàíèþ ïðåñòóïëåíèé èñ-
ïîëüçóþòñÿ îáùåíàó÷íûå, îòðàñëåâûå è ñïåöèôè÷å-
ñêèå (êðèìèíàëèñòè÷åñêèå) ìåòîäû. 

Ïîçíàíèå ÿâëåíèé, îáúåêòîâ, ïðåäìåòîâ íåâîç-
ìîæíî áåç èõ àíàëèçà, êîòîðûé çàêëþ÷àåòñÿ â ìûñ-
ëåííîì ðàñ÷ëåíåíèè èññëåäóåìîãî îáúåêòà íà ñî-
ñòàâíûå ÷àñòè è ÿâëÿåòñÿ ìåòîäîì ïîëó÷åíèÿ íîâûõ 
çíàíèé [1, ñ. 15–16]. Ñëåäóåò çàìåòèòü, ÷òî îñîáåí-
íîñòè ïðèìåíÿåìîãî ìåòîäà àíàëèçà â êðèìèíàëè-
ñòèêå çàâèñÿò îò îáúåêòà èññëåäîâàíèÿ. Ïîíÿòèå 
ìåòîäà àíàëèçà â êðèìèíàëèñòèêå çàêîíîìåðíî ñâÿ-
çàíî ñ èíûìè íàó÷íûìè þðèäè÷åñêèìè çíàíèÿìè, 
ïîëó÷åííûìè íà îñíîâå ôèëîñîôñêîãî ïîíèìàíèÿ 
àíàëèçà.

Èññëåäîâàíèå îáúåêòà (ïðåäìåòà), íà÷èíàþùåå-
ñÿ, êàê ïðàâèëî, íà ïåðâîíà÷àëüíîì ýòàïå ïîçíàíèÿ, 
ñâÿçàíî íå òîëüêî ñ åãî àíàëèçîì, íî è ñ ñèíòåçîì. 

Â ñâîåé ñîâîêóïíîñòè ýòè ìåòîäû ïðåäñòàâëÿþò ñî-
áîé íåîáõîäèìóþ ëîãè÷åñêóþ ñâÿçü èññëåäóåìîãî 
ÿâëåíèÿ (îáúåêòà, ïðåäìåòà) è åãî ñâîéñòâ (êà÷åñòâ, 
ïðèçíàêîâ), âíà÷àëå âûäåëÿåìûõ, à çàòåì ñîåäèíÿå-
ìûõ â åäèíîå öåëîå â ïðîöåññå ïîçíàâàòåëüíîé äåÿ-
òåëüíîñòè íà îñíîâå àíàëèçà è ñèíòåçà, ÿâëÿþùèõñÿ 
ëîãè÷åñêèìè ìåòîäàìè. 

Â íàó÷íîé êðèìèíàëèñòè÷åñêîé ëèòåðàòóðå îä-
íèì èç ïåðâûõ îá àíàëèçå è ñèíòåçå êàê ìåòîäàõ 
ëîãèêè óïîìÿíóë íåìåöêèé ó÷åíûé-êðèìèíàëèñò 
Ýðèõ Àíóøàò. Â ñâîåé êíèãå «Èñêóññòâî ðàñêðûòèÿ 
ïðåñòóïëåíèé è çàêîíû ëîãèêè» [2] îí îáðàùàåò 
âíèìàíèå íà íåîáõîäèìîñòü ñîáëþäåíèÿ êðèìèíà-
ëèñòàìè çàêîíîâ ëîãèêè, ïðèîáðåòåíèÿ èìè íàâûêà 
ïîñëåäîâàòåëüíîãî ìûøëåíèÿ.

Ñîâðåìåííûå ó÷åíûå-êðèìèíàëèñòû, ïîäîáíî 
Ý. Àíóøàòó, òàêæå óêàçûâàþò íà ñóùåñòâåííóþ çíà-
÷èìîñòü ìåòîäîâ, îñíîâàííûõ íà ëîãèêå. Íî îñîáîå 
âíèìàíèå, íåñìîòðÿ íà çíà÷èòåëüíîå êîëè÷åñòâî 
ìåòîäîâ ëîãèêè, îíè óäåëèëè ìåòîäó àíàëèçà êàê îá-
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ùåíàó÷íîìó ìåòîäó, ïðèìåíÿåìîìó êàê â èññëåäîâà-
íèÿõ êðèìèíàëèñòè÷åñêîé íàóêè, òàê è íà ïðàêòèêå 
ïî ðàññëåäîâàíèþ ïðåñòóïëåíèé. Â ðàçëè÷íûå ãîäû 
åãî èçó÷åíèþ îáðàùàëèñü òàêèå èçâåñòíûå ó÷åíûå, 
êàê Ð. Ñ. Áåëêèí, Ã. À. Ãóñòîâ, À. Â. Äóëîâ, Ã. À. Çîðèí, 
Â. Ê. Ëèñè÷åíêî, Â. À. Îáðàçöîâ, Í. Ï. ßáëîêîâ è äð. 

Ñóùíîñòü ìåòîäà êðèìèíàëèñòè÷åñêîãî àíàëè-
çà À. Â. Äóëîâ âèäèò â ìàêñèìàëüíîì èñïîëüçîâàíèè 
çíàíèé êðèìèíàëèñòèêè äëÿ èçó÷åíèÿ èíôîðìàöèè, 
êîòîðóþ ïðèõîäèòñÿ îáðàáàòûâàòü ïðè ðàññëåäîâà-
íèè óãîëîâíîãî äåëà. ×òîáû ïðèìåíåíèå ýòèõ çíàíèé 
ñôîðìèðîâàëîñü â íàó÷íûé ìåòîä, îí ïðåäëàãàåò ðàç-
ðàáîòàòü ÷åòêèé ïîðÿäîê, ïîñëåäîâàòåëüíîñòü ïðè-
ìåíåíèÿ ñðåäñòâ è îïåðàöèé, ÷òî è ñîçäàåò ñòðóêòóðó 
ìåòîäà êðèìèíàëèñòè÷åñêîãî àíàëèçà. À. Â. Äóëîâ 
ñ÷èòàåò, ÷òî ìåòîä êðèìèíàëèñòè÷åñêîãî àíàëèçà ïðè-
çâàí ðåàëèçîâàòü ñèñòåìíûé ïîäõîä ïðè èçó÷åíèè 
ïðåñòóïëåíèÿ. Îí îòìå÷àåò, ÷òî òàê êàê ìåòîä êðèìè-
íàëèñòè÷åñêîãî àíàëèçà åñòü ñðåäñòâî ðåàëèçàöèè â 
êðèìèíàëèñòèêå ñèñòåìíîãî ïîäõîäà ê èññëåäîâàíèþ, 
òî ïðè îïðåäåëåíèè åãî îáùåé ñòðóêòóðû íàäî èìåòü â 
âèäó, ÷òî ñèñòåìíûé ïîäõîä, â ñâîþ î÷åðåäü, âêëþ÷àåò 
ñèñòåìíî-ñòðóêòóðíûé, ñèñòåìíî-ôóíêöèîíàëüíûé, 
ñèñòåìíî-èñòîðè÷åñêèé (ãåíåçèñíûé), ñèñòåìíî-êîì-
ìóíèêàöèîííûé, ñèñòåìíî-ïðîãíîñòè÷åñêèé ïîä-
õîäû. À ýòî, â ñâîþ î÷åðåäü, îïðåäåëÿåò ñîäåðæàíèå 
ìåòîäà êðèìèíàëèñòè÷åñêîãî àíàëèçà, åãî ýëåìåíòîâ 
è ýòàïîâ èõ ïðèìåíåíèÿ  [3, ñ. 53].

À. Â. Äóëîâ óêàçûâàåò íà ñóùåñòâóþùèå ðàçíî-
âèäíîñòè ìåòîäà êðèìèíàëèñòè÷åñêîãî àíàëèçà, 
ïðèìåíÿåìîãî ïðè èññëåäîâàíèè ïðåñòóïëåíèÿ: 
1) ñòðóêòóðíûé àíàëèç; 2) ãåíåçèñíûé àíàëèç; 3) ñè-
ñòåìíî-êîììóíèêàöèîííûé àíàëèç; 4) ñóáúåêòíî-
ôóíêöèîíàëüíûé àíàëèç [3, ñ. 54–59]. 

Â ðåçóëüòàòå ñòðóêòóðíîãî àíàëèçà ïîäëåæèò  âû-
ÿâëåíèþ âñÿ ñîâîêóïíîñòè ìàòåðèàëüíûõ ýëåìåí-
òîâ, îáðàçóþùèõ ïðåñòóïëåíèå. Îñíîâàíèåì âû-
äåëåíèÿ ýëåìåíòîâ ìàòåðèàëüíîé ñòðóêòóðû ìîæåò 
ñëóæèòü èõ ñâîéñòâî ê îáðàçîâàíèþ (âîñïðèÿòèþ) 
ñëåäîâ ðàçëè÷íîé ïðèðîäû êàê íà ñàìèõ ñòðóêòóð-
íûõ ýëåìåíòàõ ïðåñòóïëåíèÿ, òàê è â îêðóæàþùåé 
èõ îáñòàíîâêå. Áëàãîäàðÿ ýòèì ñëåäàì ïðåäñòàâëÿåò-
ñÿ âîçìîæíûì ïîçíàòü îñòàâèâøèå èõ îáúåêòû.

Äëÿ òèïîâîé ñòðóêòóðû ïðåñòóïëåíèé êàæäîãî âèäà 
õàðàêòåðíî íàëè÷èå îïðåäåëåííîãî êîëè÷åñòâà ìàòåðè-
àëüíûõ ýëåìåíòîâ. Òàêæå ñòðóêòóðà êîíêðåòíîãî ïðå-
ñòóïëåíèÿ îïðåäåëåííîãî âèäà ìîæåò îòëè÷àòüñÿ îò 
òèïîâîé ñòðóêòóðû. Êîëè÷åñòâî ýëåìåíòîâ îäíîãî âèäà 
íå ÿâëÿåòñÿ ïîñòîÿííîé âåëè÷èíîé è ìåíÿåòñÿ â çàâè-
ñèìîñòè îò îñîáåííîñòåé ñîâåðøàåìîãî ïðåñòóïëåíèÿ. 
Êðèìèíàëèñòè÷åñêèé àíàëèç ñòðóêòóðû ïðåñòóïëåíèÿ 
íå îãðàíè÷èâàåòñÿ âûäåëåíèåì åå ýëåìåíòîâ. Öåëüþ 
äàëüíåéøåãî èçó÷åíèÿ ÿâëÿåòñÿ ïîçíàíèå èõ ïðèçíà-
êîâ, ñïåöèôè÷åñêèõ ñâîéñòâ, ïðèâåäøèõ ê ïðåñòóïíî-
ìó äåÿíèþ.      

Äëÿ ìíîãèõ ïðåñòóïëåíèé õàðàêòåðíî íàëè÷èå 
òàêîãî ýëåìåíòà, êàê îáúåêò è ïðåäìåò ïðåñòóïíîãî 
ïîñÿãàòåëüñòâà [4, ñ. 48]. Íåîáõîäèìîñòü â êðèìè-
íàëèñòè÷åñêîì àíàëèçå äàííûõ ýëåìåíòîâ îáóñëîâ-

ëåíà ñëåäóþùèìè îáñòîÿòåëüñòâàìè. Âî-ïåðâûõ, 
ñ ïîçèöèè òåîðèè èìåþòñÿ ðàçëè÷íûå âçãëÿäû íà ïî-
íèìàíèå îáúåêòà è ïðåäìåòà ïðåñòóïëåíèÿ â íàóêàõ 
óãîëîâíîãî ïðàâà è êðèìèíàëèñòèêè. Óñòðàíåíèå 
óêàçàííûõ ðàçíîãëàñèé áóäåò ñïîñîáñòâîâàòü èíòå-
ãðàöèè óãîëîâíî-ïðàâîâûõ äèñöèïëèí, ê êîòîðûì 
îòíîñÿòñÿ óïîìÿíóòûå íàóêè, ÷òî, â ñâîþ î÷åðåäü, 
áóäåò ñïîñîáñòâîâàòü áîëåå ýôôåêòèâíîìó ïðîòèâî-
äåéñòâèþ ïðåñòóïíîñòè. Âî-âòîðûõ, ó÷åíûå-êðèìè-
íàëèñòû â êà÷åñòâå ýëåìåíòà êðèìèíàëèñòè÷åñêèõ 
õàðàêòåðèñòèê ïðåñòóïëåíèé ðàññìàòðèâàþò, êàê 
ïðàâèëî, ïðåäìåò ïðåñòóïíîãî ïîñÿãàòåëüñòâà. Ïðè 
ýòîì íå îáðàùàåòñÿ âíèìàíèÿ íà îáúåêò ïîñÿãàòåëü-
ñòâà, ÷òî, ñîîòâåòñòâåííî, îáåäíÿåò èíôîðìàöèîí-
íóþ ìîäåëü ïðè ôîðìèðîâàíèè ìåòîäèê ðàññëåäî-
âàíèÿ êîíêðåòíûõ âèäîâ ïðåñòóïëåíèé. Â-òðåòüèõ, 
êðèìèíàëèñòè÷åñêîå èññëåäîâàíèå îáúåêòà è ïðåä-
ìåòà ïîñÿãàòåëüñòâà èìååò íå òîëüêî òåîðåòè÷åñêóþ 
çíà÷èìîñòü, íî è ïðàêòè÷åñêóþ, ò. ê. ýòè ýëåìåíòû 
ñîäåðæàò èíôîðìàòèâíóþ ñîñòàâëÿþùóþ îá èíûõ, 
â ðÿäå ñëó÷àåâ íåèçâåñòíûõ, ñòðóêòóðíûõ ýëåìåíòàõ 
ïðåñòóïëåíèÿ.    

Îáúåêò ïðåñòóïíîãî ïîñÿãàòåëüñòâà ÿâëÿåòñÿ ìà-
òåðèàëüíûì ýëåìåíòîì ñòðóêòóðû ïðåñòóïëåíèÿ, 
÷òî ñóùåñòâåííî îòëè÷àåò åãî îò àíàëîãè÷íîãî ïî 
íàèìåíîâàíèþ óãîëîâíî-ïðàâîâîãî ýëåìåíòà ñîñòà-
âà ïðåñòóïëåíèÿ. 

Â òåîðèè óãîëîâíîãî ïðàâà äî ñèõ ïîð ñóùåñòâó-
þò ðàçëè÷íûå ìíåíèÿ ïî âîïðîñó î ïîíèìàíèè îáú-
åêòà ïðåñòóïëåíèÿ. Ðàçíîîáðàçèå êîíöåïöèé îáú-
åêòà ïîñÿãàòåëüñòâà ðàññìîòðåíî È. Î. Ãðóíòîâûì 
[5, ñ. 41–46]. Íè îäíà èç ïðîàíàëèçèðîâàííûõ èì 
êîíöåïöèé íå ïðèåìëåìà äëÿ ðàññìîòðåíèÿ îáúåêòà 
ïîñÿãàòåëüñòâà êàê ðàâíîöåííîãî ïîíÿòèÿ äëÿ óãî-
ëîâíîãî ïðàâà è êðèìèíàëèñòèêè. Äåëî â òîì, ÷òî 
àáñòðàêòíûå ïî ñâîåé ñóòè îáùåñòâåííûå îòíîøå-
íèÿ, ñîöèàëüíûå áëàãà èëè ÷åëîâåê [5, ñ. 45], ñîñòàâ-
ëÿþùèå ñîäåðæàíèå êîíöåïöèé óãîëîâíî-ïðàâî-
âîãî ïîíÿòèÿ îáúåêòà ïîñÿãàòåëüñòâà, íå îòðàæàþò 
ñèñòåìó ñëåäîâ, ñîäåðæàùèõ êðèìèíàëèñòè÷åñêè 
çíà÷èìóþ èíôîðìàöèþ î ñîâåðøåííîì ïðåñòóïëå-
íèè è åãî ýëåìåíòàõ.   

Â íàó÷íîé è ó÷åáíîé ëèòåðàòóðå ïî óãîëîâíîìó 
ïðàâó Ðåñïóáëèêè Áåëàðóñü â òå÷åíèå äëèòåëüíîãî 
âðåìåíè ïðèäåðæèâàþòñÿ òðàäèöèîííîé êîíöåïöèè 
îáùåñòâåííûõ îòíîøåíèé êàê îáúåêòà ïðåñòóïíîãî 
ïîñÿãàòåëüñòâà [6]. Àíàëîãè÷íûé ïîäõîä çàêðåïëåí 
â ïîñòàíîâëåíèÿõ Ïëåíóìà Âåðõîâíîãî Ñóäà Ðåñïó-
áëèêè Áåëàðóñü ïî âîïðîñàì ïðèìåíåíèÿ ïðàâà [7]. 

Ñ ïîçèöèè êðèìèíàëèñòèêè îáúåêò êàê ýëåìåíò 
ñòðóêòóðû ïðåñòóïëåíèÿ ìîæíî ïðåäñòàâèòü â âèäå 
ìàòåðèàëüíîé ñîâîêóïíîñòè èëè ñèñòåìíîãî îáðà-
çîâàíèÿ, íà êîòîðûå îêàçûâàåòñÿ íåïîñðåäñòâåííîå 
âîçäåéñòâèå, îäíà èëè íåñêîëüêî ñîñòàâëÿþùèõ èõ 
÷àñòåé ìîãóò îïðåäåëÿòü öåëåâóþ íàïðàâëåííîñòü 
ïðåñòóïíîãî äåÿíèÿ. Íåîáõîäèìî èìåòü â âèäó, ÷òî 
ñàì ïî ñåáå îáúåêò êàê åäèíîå öåëîå òàêæå ìîæåò 
ÿâëÿòüñÿ öåëüþ ïðåñòóïíîé äåÿòåëüíîñòè. Ýòî ïðî-
èñõîäèò â òåõ ñëó÷àÿõ, êîãäà óìûñåë âèíîâíîãî îãðà-
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íè÷èâàåòñÿ ïðè÷èíåíèåì îáúåêòó ïîñÿãàòåëüñòâà 
âðåäà. Íàïðèìåð, ñòàòüÿ 218 Óãîëîâíîãî êîäåêñà 
Ðåñïóáëèêè Áåëàðóñü (äàëåå – ÓÊ) ïðåäóñìàòðèâàåò 
îòâåòñòâåííîñòü çà óìûøëåííîå óíè÷òîæåíèå ëèáî 
ïîâðåæäåíèå èìóùåñòâà. Ýòî èìóùåñòâî, íàïðèìåð 
àâòîìîáèëü, äîì, èíîå ñòðîåíèå è äð., ÿâëÿåòñÿ îáú-
åêòîì ïîñÿãàòåëüñòâà, ñîâåðøàåìîãî ñ öåëüþ ïðè-
÷èíåíèÿ âðåäà â âèäå èõ óíè÷òîæåíèÿ èëè ïîâðåæ-
äåíèÿ.    

Îáúåêò ïðåñòóïíîãî ïîñÿãàòåëüñòâà ìîæåò áûòü 
ïðîñòûì è ñëîæíûì, åäèíûì è ìíîæåñòâåííûì, 
ìíîãîóðîâíåâûì. Îñîáåííîñòè îáúåêòà ïðåäîïðå-
äåëÿþò ñïåöèôèêó äåÿòåëüíîñòè ñóáúåêòà è ìåõà-
íèçì ïðåñòóïëåíèÿ, ÷òî â èòîãå ñêàçûâàåòñÿ íà åãî 
ñëåäîâîé êàðòèíå, ñëåäàõ-îòðàæåíèÿõ, òîé ïåðâî-
îñíîâå, íà êîòîðîé áàçèðóåòñÿ âñÿ êðèìèíàëèñòè÷å-
ñêàÿ äåÿòåëüíîñòü [8, ñ. 284].   

Îáúåêòàìè ïðåñòóïíîãî ïîñÿãàòåëüñòâà ÿâëÿþò-
ñÿ ÷åëîâåê (â åäèíñòâåííîì ÷èñëå èëè ãðóïïà ëþ-
äåé), èìóùåñòâî (äâèæèìîå è íåäâèæèìîå), êîì-
ïüþòåðíûå è èíûå ýëåêòðîííûå ñèñòåìû, äåíåæíûå 
ñðåäñòâà è öåííûå áóìàãè, òðàíñïîðòíûå ñðåäñòâà, 
ïðåäïðèÿòèÿ è ó÷ðåæäåíèÿ, ôèðìû, ãîñóäàðñòâåí-
íûå îðãàíû. Äåéñòâèÿ â îòíîøåíèè îáúåêòà ìîãóò 
áûòü ñâÿçàíû êàê ñ ïðè÷èíåíèåì åìó âðåäà, òàê è 
áåç òàêîâîãî.

×åëîâåê ÿâëÿåòñÿ îáúåêòîì ïðåñòóïíîãî ïîñÿãà-
òåëüñòâà, êîãäà íà íåãî â ðåçóëüòàòå ïðåñòóïíîãî äå-
ÿíèÿ îêàçûâàåòñÿ îïðåäåëåííîå íåïîñðåäñòâåííîå 
âîçäåéñòâèå. Ê òàêèì äåÿíèÿì îòíîñÿòñÿ, íàïðè-
ìåð,  íàñèëüñòâåííûå ïðåñòóïëåíèÿ. Â ýòèõ ñëó÷àÿõ 
îáúåêòû ïîñÿãàòåëüñòâà ìîãóò áûòü êëàññèôèöè-
ðîâàíû â çàâèñèìîñòè îò âûïîëíÿåìîé èìè ðîëè â 
ñèñòåìå ïðåñòóïëåíèÿ. Íàïðèìåð, ïðè ñîâåðøåíèè 
ðàçáîéíîãî íàïàäåíèÿ ïîòåðïåâøèé èãðàåò àêòèâ-
íóþ ëèáî ïàññèâíóþ ðîëü. Îí àêòèâåí, åñëè ñîâåð-
øàåò îïðåäåëåííûå äåéñòâèÿ, äâèæåíèÿ, îêàçûâàåò 
ñîïðîòèâëåíèå ïðåñòóïíèêó â õîäå ðàçâèòèÿ êðèìè-
íàëèñòè÷åñêîé ñòðóêòóðû ðàçáîÿ. Äàííûé ýëåìåíò 
ìîæåò áûòü è ïàññèâíûì, åñëè íå ïðåäïðèíèìàë 
íèêàêèõ äåéñòâèé â îòíîøåíèè íàïàäàâøåãî êàê 
ñëåäñòâèå íàõîæäåíèÿ â ñîñòîÿíèè ñèëüíåéøåãî äó-
øåâíîãî âîëíåíèÿ, ñòðàõà. Î÷åâèäíî, ÷òî â ïåðâîì 
ñëó÷àå, ïðè îêàçàíèè ñîïðîòèâëåíèÿ, ïðîòèâîäåé-
ñòâèÿ ñóáúåêòó, ñîâåðøàþùåìó ïðåñòóïëåíèå, îñòà-
åòñÿ áîëåå èíôîðìàòèâíàÿ ñëåäîâàÿ êàðòèíà.    

Áîëüøèì ðàçíîîáðàçèåì îòëè÷àåòñÿ òàêîé îáú-
åêò ïðåñòóïíîãî ïîñÿãàòåëüñòâà, êàê èìóùåñòâî. 
Îíî âêëþ÷àåò ìíîæåñòâî ðàçëè÷íûõ âåùåé, íàõî-
äÿùèõñÿ â ñîáñòâåííîñòè ôèçè÷åñêèõ è þðèäè÷å-
ñêèõ ëèö. Âñå âåùè ïîäðàçäåëÿåòñÿ íà äâå áîëüøèå 
ãðóïïû èìóùåñòâà: äâèæèìîå è íåäâèæèìîå. Äå-
ëåíèå âåùåé íà äâèæèìûå è íåäâèæèìûå èçâåñòíî 
ñî âðåìåí êëàññè÷åñêîãî ïåðèîäà Ðèìñêîé èìïå-
ðèè (III âåê äî í. ý. – III âåê í. ý.). Ê äâèæèìûì 
îòíîñÿòñÿ ïðîñòðàíñòâåííî ïåðåìåùàåìûå âåùè, 
à ê íåäâèæèìûì – çåìåëüíûå ó÷àñòêè è âñå ñîç-
äàâàåìîå íà íèõ, à êðîìå òîãî, íåäðà, ïðîñòðàí-
ñòâî íàä çåìëåé [9, ñ. 82]. Íå àíàëèçèðóÿ â äåòàëÿõ 

àñïåêòû ãðàæäàíñêî-ïðàâîâîãî ïîíÿòèÿ «èìóùå-
ñòâî», çàìåòèì, ÷òî åìó êàê ýëåìåíòó ñòðóêòóðû 
ïðåñòóïëåíèÿ ìîæåò ïðè÷èíÿòüñÿ âðåä. Íàïðèìåð, 
îáúåêòàìè ïîñÿãàòåëüñòâà, ñîãëàñíî ñòàòüå 263 ÓÊ, 
ÿâëÿþòñÿ ïðèðîäíûå êîìïëåêñû èëè îáúåêòû îñî-
áî îõðàíÿåìûõ ïðèðîäíûõ òåððèòîðèé, êîòîðûå â 
ðåçóëüòàòå ïðåñòóïíîãî äåÿíèÿ óìûøëåííî óíè÷-
òîæàþòñÿ ëèáî ïîâðåæäàþòñÿ. 

Êîìïüþòåðíûå è èíûå ýëåêòðîííûå ñèñòåìû ÿâ-
ëÿþòñÿ îáúåêòîì ïðåñòóïíîãî ïîñÿãàòåëüñòâà ñðàâ-
íèòåëüíî íåäàâíî. Â ÓÊ 1999 ãîäà ñîäåðæèòñÿ ãëàâà 
31 «Ïðåñòóïëåíèÿ ïðîòèâ èíôîðìàöèîííîé áåçîïàñ-
íîñòè». Îäíèì èç îñíîâíûõ îáúåêòîâ ïîñÿãàòåëüñòâà 
ÿâëÿåòñÿ êîìïüþòåðíàÿ ñèñòåìà, ïîä êîòîðîé ïîíè-
ìàåòñÿ îðãàíèçàöèîííî óïîðÿäî÷åííàÿ ñîâîêóïíîñòü 
ìàññèâîâ èíôîðìàöèè è èíôîðìàöèîííûõ òåõíîëî-
ãèé, ðåàëèçóþùàÿ èíôîðìàöèîííûå ïðîöåññû, îá-
ðàçóþùèì ýëåìåíòîì êîòîðîé ÿâëÿåòñÿ õîòÿ áû îäíà 
ÝÂÌ: áàçû ñïðàâî÷íûõ äàííûõ äëÿ íàñåëåíèÿ, áàçû 
äàííûõ çàêîíîäàòåëüíûõ è íîðìàòèâíûõ àêòîâ, áàçû 
àðõèâíûõ, ìóçåéíûõ, ó÷åáíûõ è ïðî÷èõ äàííûõ [10, 
ñ. 815]. Äàííîìó îáúåêòó íå âñåãäà ïðè÷èíÿåòñÿ âðåä. 
Íàïðèìåð, ñîâåðøàÿ äåéñòâèÿ, ïðåäóñìîòðåííûå 
ñòàòüåé 352 ÓÊ, ïðåñòóïíèê îñóùåñòâëÿåò íåñàíêöè-
îíèðîâàííîå êîïèðîâàíèå ëèáî èíîå íåïðàâîìåðíîå 
çàâëàäåíèå èíôîðìàöèåé, õðàíÿùåéñÿ â êîìïüþòåð-
íîé ñèñòåìå, íî ôàêòè÷åñêîãî âðåäà åé íå ïðè÷èíÿåò. 
Íàîáîðîò, â ñòàòüå 351 ÓÊ ïðåäóñìîòðåíà îòâåòñòâåí-
íîñòü çà ðàçðóøåíèå êîìïüþòåðíîé ñèñòåìû, à òàêæå 
óìûøëåííûå óíè÷òîæåíèå, áëîêèðîâàíèå, ïðèâåäå-
íèå â íåïðèãîäíîå ñîñòîÿíèå êîìïüþòåðíîé èíôîð-
ìàöèè èëè ïðîãðàììû ëèáî âûâîä èç ñòðîÿ êîìïüþ-
òåðíîãî îáîðóäîâàíèÿ.   

Â êà÷åñòâå èíûõ ýëåêòðîííûõ ñèñòåì ìîæíî ðàñ-
ñìàòðèâàòü òàê íàçûâàåìûå ýëåêòðîííûå êîøåëüêè. 
Îíè ïðåäñòàâëÿþò ñîáîé èíôîðìàöèþ, íàõîäÿùóþ-
ñÿ â ðàñïîðÿæåíèè ó÷ðåæäåíèé ôèíàíñîâîé ñôåðû 
î äåíåæíûõ ñðåäñòâàõ, êîòîðûå áûëè ïåðåâåäåíû â 
ýëåêòðîííûé âàðèàíò. Åãî æå ðàññìàòðèâàþò â êà-
÷åñòâå ïðîãðàììíîãî îáåñïå÷åíèÿ, êîòîðîå ïîçâî-
ëÿåò õðàíèòü è èñïîëüçîâàòü äåíüãè (íàöèîíàëüíóþ 
è èíîñòðàííóþ âàëþòó) â ýëåêòðîííîé ñèñòåìå. 
Ýëåêòðîííûé êîøåëåê ïðåäíàçíà÷åí äëÿ ðàñ÷åòîâ 
îíëàéí, êîòîðûå ïîçâîëÿþò íå ðàñïëà÷èâàòüñÿ ëè÷-
íî.  Íåäîñòàòêîì ýëåêòðîííûõ êîøåëüêîâ ÿâëÿåòñÿ 
âåðîÿòíîñòü èõ êðèìèíàëüíîãî âçëîìà [11]. 

Ìèðîâîé ýêîíîìè÷åñêèé êðèçèñ 2008 ãîäà ïî-
ñëóæèë íà÷àëîì äëÿ ïîÿâëåíèÿ è ðàçâèòèÿ êðèï-
òîâàëþòû, ñîçäàíèå è êîíòðîëü çà êîòîðîé áàçèðó-
þòñÿ íà êðèïòîãðàôè÷åñêèõ ìåòîäàõ. Íàïðèìåð, 
â ïîñëåäíåå âðåìÿ íàèáîëüøóþ ïîïóëÿðíîñòü íà-
áèðàåò òàêàÿ êðèïòîâàëþòà, êàê Bitcoin [12]. Ïîÿâè-
ëèñü è ñîîòâåòñòâóþùèå êîøåëüêè äëÿ åå õðàíåíèÿ. 
Íî â òî æå âðåìÿ, ïðè âñåé ñëîæíîñòè ïðåäëîæåí-
íîé ñèñòåìû, ýòî íå ãàðàíòèðîâàëî áåçîïàñíîñòè îò 
çëîãî óìûñëà. Â ãëîáàëüíîé ñåòè Èíòåðíåò ñîäåð-
æèòñÿ èíñòðóêöèÿ äëÿ íåçàêîííîé äåÿòåëüíîñòè â 
îòíîøåíèè êðèïòîâàëþòû [13]. Èìåþò ìåñòî ñëó÷àè 
õèùåíèÿ êðèïòîâàëþòû è â Áåëàðóñè [14].
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Äåíåæíûå ñðåäñòâà è öåííûå áóìàãè íå÷àñòî 
ÿâëÿþòñÿ îáúåêòàìè ïðåñòóïíîãî ïîñÿãàòåëüñòâà. 
ÓÊ ñîäåðæèò íåáîëüøîå êîëè÷åñòâî ñòàòåé, ãäå â 
êà÷åñòâå îáúåêòà ïîñÿãàòåëüñòâà âûñòóïàþò äåíüãè 
èëè öåííûå áóìàãè. Íåñêîëüêî óãîëîâíûõ ñòàòåé 
ïðåäóñìàòðèâàþò îòâåòñòâåííîñòü çà ïîñÿãàòåëü-
ñòâî íà ïîðÿäîê îñóùåñòâëåíèÿ ýêîíîìè÷åñêîé äå-
ÿòåëüíîñòè. Òàê, ñòàòüÿ 225 ïðåäóñìàòðèâàåò îòâåò-
ñòâåííîñòü èíäèâèäóàëüíîãî ïðåäïðèíèìàòåëÿ èëè 
äîëæíîñòíîãî ëèöà þðèäè÷åñêîãî ëèöà çà íåâîç-
âðàùåíèå âàëþòû èç-çà ãðàíèöû â îñîáî êðóïíîì 
ðàçìåðå, êîòîðàÿ â ñîîòâåòñòâèè ñ çàêîíîäàòåëü-
ñòâîì Ðåñïóáëèêè Áåëàðóñü ïîäëåæèò ïåðå÷èñëå-
íèþ â óïîëíîìî÷åííûé áàíê Ðåñïóáëèêè Áåëàðóñü.

Ïðåñòóïíûì ÿâëÿåòñÿ äåÿíèå, ñâÿçàííîå ñ ïîä-
äåëêîé äåíåã èëè öåííûõ áóìàã. Ïðè ýòîì îíè áó-
äóò ðàññìàòðèâàòüñÿ îáúåêòîì ïîñÿãàòåëüñòâà, êîãäà 
èìååò ìåñòî èõ ÷àñòè÷íàÿ ïîääåëêà. Óãîëîâíàÿ îò-
âåòñòâåííîñòü ïî ñòàòüå 221 ÓÊ ïðåäóñìîòðåíà è çà 
ïîëíóþ ïîääåëêó äåíåã èëè öåííûõ áóìàã, íî â ýòîì 
ñëó÷àå îíè âûïîëíÿþò â ñòðóêòóðå ïðåñòóïëåíèÿ 
èíóþ ðîëü.  

Òðàíñïîðòíûå ñðåäñòâà êàê îáúåêòû ïîñÿãàòåëü-
ñòâà òàêæå ðåäêî âñòðå÷àþòñÿ ñðåäè íîðì ÓÊ. Íàè-
áîëåå òèïè÷íûì ïðèìåðîì òðàíñïîðòíîãî ñðåäñòâà 
êàê îáúåêòà ïîñÿãàòåëüñòâà ÿâëÿåòñÿ íåïðàâîìåðíîå 
çàâëàäåíèå èì è ïîåçäêà áåç öåëè õèùåíèÿ, ò. å. óãîí 
(ñò. 214 ÓÊ), à ðàâíî óãîí ëèáî çàõâàò ñ öåëüþ óãîíà 
æåëåçíîäîðîæíîãî ïîäâèæíîãî ñîñòàâà, âîçäóøíî-
ãî èëè âîäíîãî ñóäíà (ñò. 311 ÓÊ). Åùå â êà÷åñòâå 
ïðèìåðà ìîæíî óïîìÿíóòü óìûøëåííîå ïðèâåäåíèå 
â íåãîäíîñòü òðàíñïîðòíîãî ñðåäñòâà (æåëåçíîäî-
ðîæíîãî, âîäíîãî, âîçäóøíîãî, àâòîäîðîæíîãî, ìà-
ãèñòðàëüíîãî òðóáîïðîâîäíîãî òðàíñïîðòà) (ñò. 309 
ÓÊ). 

Ïðåäïðèÿòèÿ, ó÷ðåæäåíèÿ è ôèðìû ÿâëÿþòñÿ 
îáúåêòîì ïðåñòóïíîãî ïîñÿãàòåëüñòâà ìíîãèõ ïðå-
ñòóïëåíèé, îòíîñÿùèõñÿ ê ðàçëè÷íûì ðàçäåëàì ÓÊ, 
íî â ïåðâóþ î÷åðåäü ýòî ïðåñòóïëåíèÿ ïðîòèâ ïîðÿä-
êà îñóùåñòâëåíèÿ ýêîíîìè÷åñêîé äåÿòåëüíîñòè. Íà-
ïðèìåð, ëîæíàÿ ýêîíîìè÷åñêàÿ íåñîñòîÿòåëüíîñòü 
(áàíêðîòñòâî) (ñò. 238 ÓÊ). Äëÿ âûäåëåíèÿ îáúåêòà 
ïîñÿãàòåëüñòâà, à äëÿ äàííîãî ïðåñòóïëåíèÿ õàðàê-
òåðåí ìíîæåñòâåííûé îáúåêò, íåîáõîäèìî ïðåäñòàâ-
ëÿòü ñâÿçü êîíêðåòíîãî ñóáúåêòà õîçÿéñòâîâàíèÿ, â 
îòíîøåíèè êîòîðîãî ñòàâèòñÿ âîïðîñ î ïðèçíàíèè 
ýêîíîìè÷åñêè íåñîñòîÿòåëüíûì, ñ èíûìè ñóáúåêòà-
ìè õîçÿéñòâåííîé äåÿòåëüíîñòè. Âîò ýòè ïîñëåäíèå 
ñóáúåêòû, ò. å. ðàçëè÷íûå ïðåäïðèÿòèÿ, ó÷ðåæäåíèÿ è 
ôèðìû, ïî îòíîøåíèþ ê êîòîðûì ñóáúåêò õîçÿéñòâî-
âàíèÿ âûñòóïàåò äîëæíèêîì, è ÿâëÿþòñÿ îáúåêòàìè 
ïðåñòóïíîãî ïîñÿãàòåëüñòâà. 

Àíàëîãè÷íûì îáðàçîì íåîáõîäèìî ïîäõîäèòü ê 
âûäåëåíèþ îáúåêòà ïîñÿãàòåëüñòâà ïðè ðàññìîòðå-
íèè ïðåñòóïëåíèÿ, ñâÿçàííîãî ñ ðàñïðîñòðàíåíèåì 
ëîæíîé èíôîðìàöèè î òîâàðàõ è óñëóãàõ (ñò. 250 ÓÊ). 
Â äàííîì ñëó÷àå îáúåêòîì ïîñÿãàòåëüñòâà âûñòóïà-
þò íå òîâàðû è óñëóãè, â îòíîøåíèè êîòîðûõ ðàñ-
ïðîñòðàíåíà ëîæíàÿ èíôîðìàöèÿ. Ôàêòè÷åñêè âðåä 

ïðè÷èíÿåòñÿ íå èì, à òîìó ïðåäïðèÿòèþ èëè ôèðìå, 
ïðîèçâîäÿùèì ýòè òîâàðû, îêàçûâàþùèì óñëóãè 
ëèáî âûïîëíÿþùèì ðàáîòû.  

Ïðèìåíèòåëüíî ê äîëæíîñòíûì õèùåíèÿì ïî-
íÿòèå îáúåêòà, îòìå÷àåò Ã. À. Øóìàê, âåñüìà ñèí-
òåòè÷íî. Ê íåìó îòíîñèòñÿ çâåíî õîçÿéñòâåííîãî 
ìåõàíèçìà, â ðàìêàõ êîòîðîãî ðàçâèâàåòñÿ ïðåñòó-
ïëåíèå. ×àùå âñåãî ýòî îïðåäåëåííîå ïðåäïðèÿòèå, 
ó÷ðåæäåíèå, îðãàíèçàöèÿ. Â ðÿäå ñëó÷àåâ îáúåêò 
ðàññìàòðèâàåòñÿ íåñêîëüêî óæå – êîíêðåòíûé ïðî-
èçâîäñòâåííûé ó÷àñòîê, öåõ, ìàãàçèí, ñêëàä. Èíî-
ãäà îáúåêò õèùåíèÿ ìîæåò îõâàòûâàòü ñîâîêóïíîñòü 
ïðåäïðèÿòèé, ó÷ðåæäåíèé, îðãàíèçàöèé, ñâÿçàííûõ 
îáùåé õîçÿéñòâåííîé äåÿòåëüíîñòüþ [15, ñ. 138].      

Ãîñóäàðñòâåííûå îðãàíû êàê îáúåêòû ïðåñòóïíî-
ãî ïîñÿãàòåëüñòâà ìîæíî âûäåëèòü â íåêîòîðûõ ñî-
ñòàâàõ ïðåñòóïëåíèé. Ïðè ýòîì ñëåäóåò èìåòü â âèäó, 
÷òî ñîâåðøàåìûì ïðåñòóïëåíèåì íàðóøàþòñÿ èíòå-
ðåñû èìåííî ãîñóäàðñòâåííîãî îðãàíà. Íàïðèìåð, 
îáúåêòîì ïîñÿãàòåëüñòâà â ñòàòüå 231 ÓÊ ÿâëÿåòñÿ 
òàìîæåííûé îðãàí. Ýòà íîðìà ïðåäóñìàòðèâàåò îò-
âåòñòâåííîñòü çà óêëîíåíèå îò óïëàòû òàìîæåííûõ 
ïëàòåæåé â êðóïíîì ðàçìåðå. Òàìîæåííûå ïëàòå-
æè – ýòî íàëîãè, ñáîðû (ïîøëèíû), âçèìàåìûå â 
ðåñïóáëèêàíñêèé áþäæåò òàìîæåííûìè îðãàíàìè. 
Ê òàìîæåííûì ïëàòåæàì îòíîñÿòñÿ: ââîçíûå è  âû-
âîçíûå òàìîæåííûå ïîøëèíû; ñïåöèàëüíûå, àíòè-
äåìïèíãîâûå è êîìïåíñàöèîííûå ïîøëèíû; íàëîã 
íà äîáàâëåííóþ ñòîèìîñòü, âçèìàåìûé ïðè ââîçå 
òîâàðîâ íà òàìîæåííóþ ãðàíèöó; àêöèçû, âçèìàå-
ìûå ïðè ââîçå òîâàðîâ íà òàìîæåííóþ òåððèòîðèþ; 
òàìîæåííûå ñáîðû [10, ñ. 512].

Îáúåêòîì ïîñÿãàòåëüñòâà òàêæå ÿâëÿåòñÿ ñóä (êàê 
ãîñóäàðñòâåííûé îðãàí) â ðåçóëüòàòå âûíåñåíèÿ 
ñóäüåé çàâåäîìî íåïðàâîñóäíûõ ïðèãîâîðîâ, ðåøå-
íèÿ èëè èíîãî ñóäåáíîãî àêòà (ñò. 392 ÓÊ). Âûíåñå-
íèå çàâåäîìî íåïðàâîñóäíîãî àêòà ÿâëÿåòñÿ ãðóáåé-
øèì íàðóøåíèåì ïðèíöèïîâ ïðàâà (çàêîííîñòè, 
ñïðàâåäëèâîñòè è äð.). Òàêîãî ðîäà «ïðàâîïðèìå-
íèòåëüíàÿ äåÿòåëüíîñòü» ïîäðûâàåò àâòîðèòåò ñóäà, 
íàðóøàåò íîðìàëüíîå ôóíêöèîíèðîâàíèå ñóäåáíîé 
âëàñòè, ðàçðóøàåò âåðó ãðàæäàí â ñïðàâåäëèâîñòü 
ïðàâîñóäèÿ [10, ñ. 896].   

Ñ òî÷êè çðåíèÿ êðèìèíàëèñòèêè ïðåäìåòîì ïî-
ñÿãàòåëüñòâà ñëåäóåò ñ÷èòàòü ìàòåðèàëüíûé ýëåìåíò 
ïðåñòóïíîãî äåÿíèÿ, êîòîðûé âñåãäà îïðåäåëÿåò 
öåëåâóþ íàïðàâëåííîñòü â äåÿòåëüíîñòè ñóáúåê-
òà ïîñÿãàòåëüñòâà. Äåéñòâèÿ â îòíîøåíèè äàííîãî 
ýëåìåíòà ìàòåðèàëüíîé ñòðóêòóðû ïðåñòóïëåíèÿ íå 
ñîïðÿæåíû ñ ïðè÷èíåíèåì åìó âðåäà. Öåëü ïðåñòóï-
íèêà – çàâëàäåòü ýòèì ïðåäìåòîì è â äàëüíåéøåì 
íåçàêîííî ðàñïîðÿäèòüñÿ èì ïî ñâîåìó óñìîòðåíèþ. 

Îáúåêò è ïðåäìåò ïðåñòóïíîãî ïîñÿãàòåëüñòâà â 
ðÿäå ñëó÷àåâ ìîãóò ñîîòíîñèòüñÿ êàê îáùåå è ÷àñò-
íîå. Ýòî õàðàêòåðíî äëÿ òåõ ïðåñòóïëåíèé, ãäå ïðåä-
ìåò ïîñÿãàòåëüñòâà âûñòóïàåò â êà÷åñòâå ýëåìåíòà 
ìàòåðèàëüíîé ñèñòåìû, êîòîðàÿ â ñòðóêòóðå ïðå-
ñòóïëåíèÿ ÿâëÿåòñÿ îáúåêòîì ïîñÿãàòåëüñòâà. Íà-
ïðèìåð, ïðè ñîâåðøåíèè êâàðòèðíîé êðàæè ïîìå-
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ùåíèå, â êîòîðîì îíà ñîâåðøåíà, ðàññìàòðèâàåòñÿ 
êàê îáúåêò ïðåñòóïíîãî ïîñÿãàòåëüñòâà, à âñå ïîõè-
ùåííîå èç ïîìåùåíèÿ – êàê ïðåäìåò ïðåñòóïíîãî 
ïîñÿãàòåëüñòâà. Äðóãîé ïðèìåð: â êðèìèíàëèñòè÷å-
ñêîé ñòðóêòóðå ðàçáîéíîãî íàïàäåíèÿ ïîòåðïåâøèé 
ÿâëÿåòñÿ îáúåêòîì ïîñÿãàòåëüñòâà, à îòíÿòûå ó íåãî 
äåíüãè (çîëîòûå óêðàøåíèÿ) – ïðåäìåòîì ïîñÿãà-
òåëüñòâà. Ýòè ïðèìåðû óêàçûâàþò íà öåëåâóþ íà-
ïðàâëåííîñòü ñîâåðøåííûõ ïðåñòóïíûõ äåÿíèé.

Ïðåäìåòîì ïðåñòóïíîãî ïîñÿãàòåëüñòâà ìîæåò 
ÿâëÿòüñÿ ïðàêòè÷åñêè ëþáîé ìàòåðèàëüíûé îáúåêò, 
ïðåäñòàâëÿþùèé ïðåñòóïíûé èíòåðåñ. Äëÿ ïðèìåðà 
ìîæíî íàçâàòü ñëåäóþùèå ïðåäìåòû ïîñÿãàòåëüñòâà: 
æèëûå ïîìåùåíèÿ (äîìà, êâàðòèðû, êîòòåäæè), äå-
íåæíûå ñðåäñòâà è èíûå öåííîñòè, òðàíñïîðòíûå 
ñðåäñòâà, ïðåäìåòû è âåùåñòâà, çàïðåùåííûå â 
ãðàæäàíñêîì îáîðîòå (îðóæèå, íàðêîòè÷åñêèå ñðåä-
ñòâà, îòðàâëÿþùèå âåùåñòâà) è ò. ä. 

Ïðåäìåòîì ïîñÿãàòåëüñòâà ìîæåò ÿâëÿòüñÿ è òî, 
÷òî õàðàêòåðèçóåòñÿ êàê íåìàòåðèàëüíîå. Â ïåðâóþ 
î÷åðåäü â êà÷åñòâå òàêîãî ïðåäìåòà ñëåäóåò íàçâàòü 
èíôîðìàöèþ. Õîòÿ, ïî íàøåìó ìíåíèþ, èíôîðìà-
öèÿ, èìåÿ ìàòåðèàëüíóþ îñíîâó ñâîåãî ïðîèñõîæ-
äåíèÿ, ñàìà ïî ñåáå ÿâëÿåòñÿ ìàòåðèàëüíîé. Òàêàÿ 
ïîçèöèÿ ïðåäñòàâëÿåòñÿ ñïîðíîé, íî ìû ñâîå ìíå-
íèå ïî äàííîìó âîïðîñó àðãóìåíòèðîâàëè ðàíåå 
[16, ñ. 56]. 

Èíôîðìàöèÿ ìîæåò ÿâëÿòüñÿ êàê ïðåäìåòîì çà-
âëàäåíèÿ, òàê è ïðåäìåòîì ðàçëè÷íûõ ìàíèïóëÿöèé 
ñ íåþ. Â ïåðâîì ñëó÷àå èíôîðìàöèÿ ïîäëåæèò êîïè-
ðîâàíèþ è ïîñëåäóþùåìó èñïîëüçîâàíèþ â ïðîòèâî-
ïðàâíûõ öåëÿõ. Ñîãëàñíî ñòàòüå 352 ÓÊ, ïðåäóñìî-
òðåíà îòâåòñòâåííîñòü çà íåñàíêöèîíèðîâàííîå 
ëèáî íåïðàâîìåðíîå çàâëàäåíèå èíôîðìàöèåé, 
õðàíÿùåéñÿ â êîìïüþòåðíîé ñèñòåìå. Êîìïüþòåð-
íàÿ ñèñòåìà ñ ïîçèöèè ðàññìîòðåíèÿ ìàòåðèàëüíîé 
ñòðóêòóðû äàííîãî ïðåñòóïëåíèÿ ÿâëÿåòñÿ îáúåêòîì 
ïðåñòóïíîãî ïîñÿãàòåëüñòâà, à èíôîðìàöèÿ, õðàíÿ-
ùàÿñÿ â íåé, – ïðåäìåòîì ïîñÿãàòåëüñòâà, êîòî-
ðîìó, ñîãëàñíî êîíñòðóêöèè ñîñòàâà ïðåñòóïëåíèÿ, 
âðåä íå ïðè÷èíÿåòñÿ. Â äðóãîì ñëó÷àå, â ðåçóëüòàòå 
ïðåñòóïíîãî ïðîíèêíîâåíèÿ â êîìïüþòåðíóþ ñè-
ñòåìó, ñåòü, â ìàøèííûå íîñèòåëè, õðàíÿùèå èí-
ôîðìàöèþ, ïîñëåäíÿÿ ïîäâåðãàåòñÿ èçìåíåíèþ, 
â íåå âíîñÿòñÿ ôðàãìåíòû çàâåäîìî ëîæíîé èí-
ôîðìàöèè (ñò. 350 ÓÊ).

Ðàçâèòèå èíôîðìàöèîííûõ òåõíîëîãèé, à òàêæå 
îáúåêòèâíûå ïðîöåññû, ïðîèñõîäÿùèå â ìèðîâîé 
ýêîíîìèêå, ñïîñîáñòâîâàëè ïîÿâëåíèþ íîâîãî ïðåä-
ìåòà ïðåñòóïíîãî ïîñÿãàòåëüñòâà – êðèïòîâàëþòû. 
Êðèïòîâàëþòà ïðåäñòàâëÿåò ñîáîé ðàçíîâèäíîñòü 
öèôðîâîé âàëþòû, êîòîðàÿ èìååò âèä ýëåêòðîííûõ 
äåíåã, èñïîëüçóåìûõ â êà÷åñòâå àëüòåðíàòèâíûõ èëè 
äîïîëíèòåëüíûõ âàëþòíûõ ñðåäñòâ [17, ñ. 61–64]. 
Èìåþò ìåñòî ïåðâûå ñëó÷àè õèùåíèÿ êðèïòîâàëþ-
òû â Áåëàðóñè [14], êîòîðûå ïîêàçàëè íåãîòîâíîñòü 
ïðàâîîõðàíèòåëüíûõ îðãàíîâ ïðîòèâîäåéñòâîâàòü 
òàêèì ïðåñòóïëåíèÿì. Ðàíåå óãîëîâíûå äåëà ïî 
ôàêòó õèùåíèÿ êðèïòîâàëþòû â Áåëàðóñè íå âîç-

áóæäàëèñü [18]. È åñëè â Áåëàðóñè ýòî åäèíè÷íûé 
è, â îáùåì-òî, ìåëêèé ñëó÷àé õèùåíèÿ êðèïòîâàëþòû, 
òî çà ðóáåæîì ýòî àêòèâíî ðàçâèâàþùèéñÿ âèä õèùå-
íèé, ïðè÷èíÿþùèé ïîòåðïåâøèì îãðîìíûå óáûòêè. 
Òàê, â ßïîíèè â ðåçóëüòàòå õèùåíèÿ êðèïòîâàëþòû 
ñîáñòâåííèêàì ïðè÷èíåí óùåðá, ýêâèâàëåíòíûé 
534 ìèëëèîíàì äîëëàðîâ ÑØÀ. Õèùåíèå ñîâåðøåíî 
â ðåçóëüòàòå õàêåðñêîé àòàêè â îòíîøåíèè êðóïíåé-
øåé â ßïîíèè áèðæè öèôðîâûõ âàëþò [19].  

Èññëåäóåì ñîîòíîøåíèå îáúåêòà è ïðåäìåòà ïðå-
ñòóïíîãî ïîñÿãàòåëüñòâà íà ïðèìåðå ðàññìîòðåíèÿ 
ñòðóêòóðû ëåãàëèçàöèè ñðåäñòâ, ïîëó÷åííûõ ïðå-
ñòóïíûì ïóòåì (ñò. 235 ÓÊ). Îáúåêòîì ëåãàëèçàöèè 
ñðåäñòâ, ïîëó÷åííûõ ïðåñòóïíûì ïóòåì, ÿâëÿåòñÿ 
ìàòåðèàëüíàÿ ñèñòåìà, íà êîòîðóþ íàïðàâëåíî ïðå-
ñòóïíîå ïîñÿãàòåëüñòâî. Òàêîé ýëåìåíò â êðèìè-
íàëèñòè÷åñêîé õàðàêòåðèñòèêå ðàññìàòðèâàåìîãî 
ïðåñòóïëåíèÿ íå óïîìèíàåòñÿ. Íåêîòîðûå àâòîðû, 
íàïðèìåð Þ. Â. Êðà÷óí, â êðèìèíàëèñòè÷åñêîé õà-
ðàêòåðèñòèêå èññëåäóåìîãî ïðåñòóïëåíèÿ â êà÷åñòâå 
åå ýëåìåíòà óïîìèíàþò ìåñòî ëåãàëèçàöèè ñðåäñòâ, 
ïîëó÷åííûõ ïðåñòóïíûì ïóòåì. Â åãî ïðåäåëàõ ïðî-
èñõîäèò è îòîáðàæàåòñÿ ïðåñòóïíàÿ äåÿòåëüíîñòü ïî 
îñóùåñòâëåíèþ îïåðàöèé, ñîçäàþùèõ âèäèìîñòü 
çàêîííîñòè ñðåäñòâ, ïîëó÷åííûõ ïðåñòóïíûì ïóòåì 
[20, ñ. 75–78]. 

Ìåñòî ñîâåðøåíèÿ è îáúåêò ïðåñòóïíîãî ïîñÿ-
ãàòåëüñòâà ïðè ëåãàëèçàöèè ñðåäñòâ, ïðèîáðåòåí-
íûõ ïðåñòóïíûì ïóòåì, ñîîòíîñÿòñÿ êàê îáùåå è 
÷àñòíîå. Îáúåêò ïîñÿãàòåëüñòâà äëÿ äàííîãî âèäà 
ïðåñòóïëåíèé – ýòî âñåãäà îïðåäåëåííîå ìåñòî åãî 
ñîâåðøåíèÿ, íî íå êàæäîå ìåñòî ìîæåò ðàññìàòðè-
âàòüñÿ â êà÷åñòâå îáúåêòà, íà êîòîðûé ïîñÿãàåò âè-
íîâíûé. 

Ïîä ìåñòîì ñîâåðøåíèÿ ëåãàëèçàöèè (îòìûâà-
íèÿ) ñðåäñòâ, ïðèîáðåòåííûõ ïðåñòóïíûì ïóòåì, 
â øèðîêîì ñìûñëå ïîíèìàþòñÿ ó÷àñòêè ïðî-
ñòðàíñòâà, íà êîòîðûõ îñóùåñòâëÿþòñÿ âñå ýòàïû 
ââåäåíèÿ â ëåãàëüíûé îáîðîò äåíåã, èíûõ ìàòå-
ðèàëüíûõ öåííîñòåé, ïîëó÷åííûõ íåçàêîííûì 
ïóòåì. Ê  ìåñòó ïðåñòóïëåíèÿ òàêæå îòíîñÿòñÿ 
ìåñòà õðàíåíèÿ ïðåäíàçíà÷åííûõ äëÿ ëåãàëèçà-
öèè ìàòåðèàëüíûõ öåííîñòåé, ìåñòà íàõîæäåíèÿ 
ôèêòèâíûõ îðãàíèçàöèé, îò èìåíè êîòîðûõ äåé-
ñòâóþò ñóáúåêòû ïðåñòóïëåíèÿ.

Ìåñòà, îòðàæàþùèå ðàçëè÷íûå ýòàïû ïðåñòóï-
íîé äåÿòåëüíîñòè, íåðåäêî íàõîäÿòñÿ íà òåððèòî-
ðèè ðàçëè÷íûõ ãîñóäàðñòâ, â òîì ÷èñëå è ãîñóäàðñòâ, 
â êîòîðûõ äåéñòâóþò ëüãîòíûå íîðìàòèâíûå ïðà-
âîâûå àêòû è ðåæèìû ðàçìåùåíèÿ êàïèòàëîâ. Íà-
ïðèìåð, ìîæíî óïîìÿíóòü îôøîðíûå, ò. å. îñîáûå 
ýêîíîìè÷åñêèå çîíû. Îá îáúåêòå ïðåñòóïíîãî ïî-
ñÿãàòåëüñòâà êàê ýëåìåíòå ìàòåðèàëüíîé ñòðóêòóðû 
ìîæíî ãîâîðèòü ïðèìåíèòåëüíî ê êîíêðåòíîìó ãî-
ñóäàðñòâó, îðãàíû êîòîðîãî èíèöèèðîâàëè óãîëîâ-
íîå ïðåñëåäîâàíèå. 

Òèïè÷íûìè îáúåêòàìè ïðåñòóïíîãî ïîñÿãàòåëü-
ñòâà ïðè ëåãàëèçàöèè (îòìûâàíèè) ñðåäñòâ, ïîëó-
÷åííûõ ïðåñòóïíûì ïóòåì, ÿâëÿþòñÿ áàíêîâñêèå 
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ëèáî èíûå ôèíàíñîâûå ó÷ðåæäåíèÿ, ãîñóäàðñòâåí-
íûå, êîììåð÷åñêèå èëè èíûå îðãàíèçàöèè. À òàêæå 
ãîñóäàðñòâåííûå îðãàíû âëàñòè, ðåàëèçóþùèå ðàç-
ëè÷íûå ïîëíîìî÷èÿ (ðåãèñòðàöèîííûå, êîíòðîëü-
íî-íàäçîðíûå è äð.). Íàïðèìåð, ðåãèñòðàöèÿ ïðà-
âà ñîáñòâåííîñòè, ïîñòàíîâêà íà ó÷åò èëè ñíÿòèå 
ñ ó÷åòà îáúåêòà íåäâèæèìîñòè è ò. ä. Êàê ïðàâèëî, 
îáúåêò ïðåñòóïíîãî ïîñÿãàòåëüñòâà îãðàíè÷èâàåòñÿ 
òåì ïðîñòðàíñòâîì, ãäå ñîâåðøàëèñü äåéñòâèÿ,  íå-
ïîñðåäñòâåííî ëåãàëèçóþùèå ïðåñòóïíûé äîõîä. 
Íàïðèìåð, ðåãèñòðèðîâàëàñü ñäåëêà î ïðàâå ñîá-
ñòâåííîñòè íà íåäâèæèìîñòü, èëè â áàíêå áûëè ðàç-
ìåùåíû íà äåïîçèòíîì ñ÷åòå íåçàêîííî ïîëó÷åí-
íûå äåíåæíûå ñðåäñòâà. 

Ïðåäìåò ïðåñòóïíîãî ïîñÿãàòåëüñòâà, êàê óæå 
áûëî îòìå÷åíî, óêàçûâàåò íà êîíå÷íóþ öåëü ïðå-
ñòóïíîé äåÿòåëüíîñòè. Îí ñîäåðæèò èíôîðìàöèþ 
î ðåàëèçîâàííûõ â îòíîøåíèè íåãî ôèíàíñîâûõ 
è èíûõ ñäåëêàõ, à òàêæå ñîïóòñòâóþùèõ èì äðóãèõ 
äåéñòâèÿõ, ñîçäàþùèõ âèäèìîñòü çàêîííîé ïðèíàä-
ëåæíîñòè ñðåäñòâ (èìóùåñòâà) êîíêðåòíîìó ëèöó.  
Ïðåäìåò ëåãàëèçàöèè ìîæåò èìåòü îòíîøåíèå ê ðàç-
ëè÷íûì ñôåðàì ýêîíîìèêè. Íàèáîëåå êðèìèíàëü-
íî àêòèâíûìè â äàííîì àñïåêòå ñôåðàìè ÿâëÿþò-
ñÿ: òîðãîâëÿ, ñòðîèòåëüñòâî, êðåäèòíî-ôèíàíñîâàÿ 
ñôåðà, ïîòðåáèòåëüñêèé ðûíîê. 

Êðîìå âûøåóêàçàííûõ ñôåð ïðåñòóïíûé èíòåðåñ 
ïðåäñòàâëÿåò íåäâèæèìîñòü. Â ïîäòâåðæäåíèå ýòîãî 
ñîøëåìñÿ íà ôðàãìåíò èíòåðâüþ çàìåñòèòåëÿ íà-
÷àëüíèêà Ãëàâíîãî óïðàâëåíèÿ ïî áîðüáå ñ îðãàíèçî-
âàííîé ïðåñòóïíîñòüþ è êîððóïöèåé ÌÂÄ Áåëàðóñè 
Â. Òèõèíè: «Äî 2009 ãîäà ïîñëåäíèì ‘‘âîðîì â çàêî-
íå’’, êîòîðûé âëèÿë íà êðèìèíàëüíóþ ñðåäó â Áåëà-
ðóñè, áûë Âëàäèìèð Áèðþêîâ (âîðîâñêàÿ êëè÷êà – 
Áèðÿ). Ìû ïîñòîÿííî äîêóìåíòèðîâàëè ïðåñòóïíóþ 
äåÿòåëüíîñòü Áèðþêîâà â 2008 ãîäó. Îí íà÷àë ñêóïàòü 
íåäâèæèìîñòü íà òåððèòîðèè Áîáðóéñêà. Ëþäè ïðè-
âîçèëè åìó äåíüãè â ÷åìîäàíàõ. Îí ñêóïàë ÑÒÎ, àä-
ìèíèñòðàòèâíûå çäàíèÿ, äåëàë â íèõ ðåìîíò, à ïîòîì 
ïðîäàâàë çà áîëüøèå äåíüãè. Îí ñêóïèë 8 èëè 10 îáú-
åêòîâ. Ìû óñòàíîâèëè ëèö, êîòîðûå ïîìîãàëè Áèðå, 
ïðèâëåêëè èõ ê îòâåòñòâåííîñòè, âîçáóäèëè â îòíî-
øåíèè íåãî óãîëîâíîå äåëî çà íåçàêîííóþ ïðåäïðè-
íèìàòåëüñêóþ äåÿòåëüíîñòü è «îòìûâàíèå» äîõîäîâ, 
ïîëó÷åííûõ íåëåãàëüíûì ïóòåì. Ìû òîãäà äîêàçàëè, 
÷òî íåäâèæèìîñòü áûëà êóïëåíà íà áàíäèòñêèå äåíü-
ãè, ïîñëå ñóäà âñå ïîøëî â äîõîä ãîñóäàðñòâà» [21]. 

Ñëåäóåò ïðîãíîçèðîâàòü, ÷òî â áëèæàéøåå âðåìÿ 
â êà÷åñòâå ïðåäìåòà ïðåñòóïíîãî ïîñÿãàòåëüñòâà âñå 
÷àùå áóäåò âûñòóïàòü êðèïòîâàëþòà, ò. å. öèôðîâûå 
ìîíåòû, êîòîðûå õðàíÿò â ýëåêòðîííûõ êîøåëüêàõ, 
ìîãóò îñóùåñòâëÿòü ïåðåâîä ìåæäó íèìè. Âïåðâûå 
îíà ïîÿâèëàñü â 2009 ãîäó ïîä íàçâàíèåì Bitcoin. 
Ïîÿâëåíèå òàêîé âàëþòû è âîçìîæíîñòè åå îáìåíà 
ïðåäñòàâëÿåò èíòåðåñ äëÿ îðãàíèçîâàííîé ïðåñòóï-
íîé äåÿòåëüíîñòè, ïîòîìó ÷òî âûïóñê è äâèæåíèå 
êðèïòîâàëþòû íèêòî (íè áàíêè, íè äðóãèå ãîñóäàð-
ñòâåííûå êîíòðîëèðóþùèå è íàäçîðíûå îðãàíû) íå 
èìååò âîçìîæíîñòè êîíòðîëèðîâàòü.   

Çàêëþ÷åíèå. Íà îñíîâå âûøåèçëîæåííîãî ìîæíî 
ñäåëàòü íåêîòîðûå âûâîäû. 

Âî-ïåðâûõ, óãîëîâíî-ïðàâîâàÿ àáñòðàêöèÿ îáú-
åêòà ïðåñòóïëåíèÿ íå îòðàæàåò ñèñòåìû ñëåäîâ, 
ñîäåðæàùèõ çíà÷èìóþ êðèìèíàëèñòè÷åñêóþ èí-
ôîðìàöèþ î ñîâåðøåííîì ïðåñòóïëåíèè è åãî ýëå-
ìåíòàõ. 

Âî-âòîðûõ, ñ ïîçèöèè êðèìèíàëèñòèêè îáúåêò 
ïðåñòóïíîãî ïîñÿãàòåëüñòâà ñëåäóåò ðàññìàòðèâàòü 
êàê ìàòåðèàëüíûé ýëåìåíò ñòðóêòóðû ïðåñòóïëåíèÿ.

Â-òðåòüèõ, îáúåêò êàê ýëåìåíò ñòðóêòóðû ïðå-
ñòóïëåíèÿ – ýòî ìàòåðèàëüíàÿ ñîâîêóïíîñòü èëè 
ñèñòåìíîå îáðàçîâàíèå, íà êîòîðûå îêàçûâàåòñÿ 
íåïîñðåäñòâåííîå âîçäåéñòâèå, îäíà èëè íåñêîëüêî 
ñîñòàâëÿþùèõ èõ ÷àñòåé ìîãóò îïðåäåëÿòü öåëåâóþ 
íàïðàâëåííîñòü ïðåñòóïíîãî äåÿíèÿ.

Â-÷åòâåðòûõ, îáúåêòàìè ìàòåðèàëüíîé ñòðóêòóðû 
ïðåñòóïëåíèÿ ÿâëÿþòñÿ: ÷åëîâåê, èìóùåñòâî, êîì-
ïüþòåðíûå è èíûå ýëåêòðîííûå ñèñòåìû, äåíåæíûå 
ñðåäñòâà è öåííûå áóìàãè, òðàíñïîðòíûå ñðåäñòâà, 
ïðåäïðèÿòèÿ, ó÷ðåæäåíèÿ, ôèðìû, ãîñóäàðñòâåííûå 
îðãàíû. 

Â-ïÿòûõ, ñ òî÷êè çðåíèÿ êðèìèíàëèñòèêè ïðåä-
ìåòîì ïîñÿãàòåëüñòâà ÿâëÿåòñÿ ìàòåðèàëüíûé ýëå-
ìåíò ïðåñòóïíîé ñòðóêòóðû, îïðåäåëÿþùèé öå-
ëåâóþ íàïðàâëåííîñòü â äåÿòåëüíîñòè ñóáúåêòà 
ïîñÿãàòåëüñòâà.

Â-øåñòûõ, îáúåêò è ïðåäìåò ïîñÿãàòåëüñòâà â ðÿäå 
ñëó÷àåâ ìîãóò ñîîòíîñèòüñÿ êàê îáùåå è ÷àñòíîå. 

Â-ñåäüìûõ, ïðåäìåòîì ïðåñòóïíîãî ïîñÿãàòåëü-
ñòâà ìîæåò ÿâëÿòüñÿ ïðàêòè÷åñêè ëþáîé ìàòåðèàëü-
íûé îáúåêò, ïðåäñòàâëÿþùèé ïðåñòóïíûé èíòåðåñ: 
æèëûå ïîìåùåíèÿ (äîìà, êâàðòèðû, êîòòåäæè), 
äåíåæíûå ñðåäñòâà è èíûå öåííîñòè, òðàíñïîðò-
íûå ñðåäñòâà, ïðåäìåòû è âåùåñòâà, çàïðåùåííûå â 
ãðàæäàíñêîì îáîðîòå (îðóæèå, íàðêîòè÷åñêèå ñðåä-
ñòâà, îòðàâëÿþùèå âåùåñòâà) è ò. ä. 

Â-âîñüìûõ, óñòðàíåíèå òåðìèíîëîãè÷åñêèõ ïðîòè-
âîðå÷èé áóäåò ñïîñîáñòâîâàòü ðàçâèòèþ èíòåãðàöè-
îííûõ ïðîöåññîâ ìåæäó íàóêàìè óãîëîâíî-ïðàâîâî-
ãî öèêëà, ÷òî â èòîãå ïîñïîñîáñòâóåò ýôôåêòèâíîìó 
òåîðåòè÷åñêîìó è ïðàêòè÷åñêîìó îáåñïå÷åíèþ ïðî-
òèâîäåéñòâèÿ ïðåñòóïíîñòè. 
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A. M. Khlus*

CRIMINALISTIC ANALYSIS OF THE OBJECT AND THE SUBJECT OF APPROACH 
IN THE STRUCTURE OF CRIMES

In this article, the problem of the relationship between the concepts of object and the 
subject of criminal encroachment in criminal law and criminalistics is examined. The work 
has an interdisciplinary character and is of interest from the standpoint of the development of 
integration processes between the sciences of the criminal law cycle. The author comes to the 
conclusion that the abstract character of the object of crime as an element of the criminal-
legal structure does not satisfy the needs of criminology. Do not reflect the system of traces 
containing significant information about the crime and its elements. In the article it is suggested 
from the point of view of criminalistics to consider an object as an element of the structure of a 
crime in the form of a material aggregate or systemic formation directly affected, one or several 
constituent parts of them can determine the purpose of a criminal act. The author focused on 
such objects of the material structure of the crime as a person, property, computer and other 
electronic systems, money and securities, vehicles, enterprises, institutions, firms, state bodies. 
Particular attention in the work the author focuses on the relationship between the object and 
the subject of encroachment, which in some cases can be correlated as general and particular. 
The author from the point of view of criminalistics gives a generalized description of the subject 
of encroachment, which he considers a material element of the criminal act, which determines 
the target orientation in the activity of the subject of encroachments.

Key words: forensic analysis, criminal law, object of crime, object of infringement, 
criminology, material structure of the crime.
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È. À. Ãîääàðä*

ÒÐÀÍÑÃÐÀÍÈ×ÍÛÉ ÄÎÃÎÂÎÐ ÑÒÐÎÈÒÅËÜÍÎÃÎ ÏÎÄÐßÄÀ – ÄÎÃÎÂÎÐ SUI GENERIS

Â ñòàòüå ðàññìàòðèâàþòñÿ ïðîáëåìû íîðìàòèâíî-ïðàâîâîãî ðåãóëèðîâàíèÿ 
îòíîøåíèé, âîçíèêàþùèõ â ñèëó òðàíñãðàíè÷íîãî äîãîâîðà ñòðîèòåëüíîãî ïîä-
ðÿäà. Àâòîð àíàëèçèðóåò ïîíÿòèå «äîãîâîð» â åãî òðàíñãðàíè÷íîì ñìûñëå, à òàêæå  
ïðèíöèïû âûáîðà ïðàâà â ñëó÷àÿõ, êîãäà ñòîðîíû â äîãîâîðå íå ïðåäóñìîòðåëè 
ïðèìåíèìîå ïðàâî, èññëåäóåò îáùåòåîðåòè÷åñêóþ è ìåæäóíàðîäíî-÷àñòíîïðàâî-
âóþ äîêòðèíó è àðáèòðàæíóþ ïðàêòèêó ïî ïðîáëåìå òðàíñãðàíè÷íîãî äîãîâîðà 
ñòðîèòåëüíîãî ïîäðÿäà. Äëÿ ïðàâèëüíîãî ðàçðåøåíèÿ ñïîðà èç òðàíñãðàíè÷íîãî 
äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà ñóä äîëæåí óñòàíîâèòü òðàíñãðàíè÷íûé õàðàêòåð 
÷àñòíîïðàâîâûõ îòíîøåíèé, äîãîâîðíîé èëè âíåäîãîâîðíîé èõ õàðàêòåð, þðèäè-
÷åñêóþ ïðèðîäó (âèä) ñäåëêè ñ öåëüþ îïðåäåëåíèÿ ïðèìåíèìîãî ïðàâà.

Àâòîð èññëåäóåò õàðàêòåðíûå ÷åðòû è îñîáåííîñòè òðàíñãðàíè÷íîãî äîãîâîðà 
ñòðîèòåëüíîãî ïîäðÿäà, îáëåã÷àþùèå äëÿ ñóäà óñòàíîâëåíèå óêàçàííûõ ôàêòîâ,
è ïðèõîäèò ê âûâîäó î íåîáõîäèìîñòè âûäåëåíèÿ òàêîãî òèïà äîãîâîðîâ â îò-
äåëüíûé âèä. 

Íàèáîëåå âàæíûå àñïåêòû, ðàñêðûòûå àâòîðîì â ñòàòüå, êàñàþòñÿ òåîðåòè-
÷åñêèõ è ïðàêòè÷åñêèõ àñïåêòîâ îïðåäåëåíèÿ õàðàêòåðíûõ ÷åðò è îñîáåííîñòåé 
òðàíñãðàíè÷íîãî äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà. 

Â çàêëþ÷åíèå àâòîð ïðèõîäèò ê âûâîäó, ÷òî òðàíñãðàíè÷íûé äîãîâîð ñòðîè-
òåëüíîãî ïîäðÿäà ÿâëÿåòñÿ äîãîâîðîì sui generis. 

Êëþ÷åâûå ñëîâà: èñòî÷íèêè ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà, ìåæäóíàðîäíîå 
÷àñòíîå ïðàâî, òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà, êðèòåðèè òðàíñ-
ãðàíè÷íîñòè, äîãîâîðíûå è âíåäîãîâîðíûå îòíîøåíèÿ, êîíòðàêò, ñòðîèòåëüíûé 
ïîäðÿä, lex mercatoria, ðåãóëèðîâàíèå ñòðîèòåëüíîé äåÿòåëüíîñòè. 

* © Ãîääàðä È. À., 2018
Ãîääàðä Èííà Àëèåâíà (innagoddard@gmail.com), êàôåäðà ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà, Ìîñêîâñêèé ãîñóäàðñòâåí-

íûé þðèäè÷åñêèé óíèâåðñèòåò èìåíè Î. Å. Êóòàôèíà (ÌÃÞÀ), 125993. Ðîññèÿ, Ìîñêâà, óë. Ñàäîâàÿ-Êóäðèíñêàÿ, 9.

Òðàíñãðàíè÷íîå ñòðîèòåëüñòâî – îòíîñèòåëüíî 
íîâîå ÿâëåíèå, ïîëó÷èâøåå øèðîêîå ðàçâèòèå áëà-
ãîäàðÿ ïðîöåññàì ãëîáàëèçàöèè. Îñíîâíûì íîðìà-
òèâíûì ðåãóëÿòîðîì ÷àñòíîïðàâîâûõ êîììåð÷åñêèõ 
îòíîøåíèé, âîçíèêàþùèõ â ïðîöåññå òðàíñãðàíè÷-
íîãî ñòðîèòåëüñòâà, ÿâëÿåòñÿ òðàíñãðàíè÷íûé äîãî-
âîð ñòðîèòåëüíîãî ïîäðÿäà. 

Ñàìîìó ïîíÿòèþ «äîãîâîð» ïîñâÿùåíî íåìàëî 
òðóäîâ êàê ðîññèéñêèõ, ñîâåòñêèõ, òàê è çàðóáåæ-
íûõ èññëåäîâàòåëåé. Ñîãëàñíî ïîçèöèè Î. Ñ. Èîô-
ôå, «äîãîâîð – ýòî ñîãëàøåíèå äâóõ èëè íåñêîëüêèõ 
ëèö î âîçíèêíîâåíèè, èçìåíåíèè èëè ïðåêðàùåíèè 
ãðàæäàíñêèõ ïðàâîîòíîøåíèé, ïðè÷åì «èíîãäà ïîä 
äîãîâîðîì ïîíèìàåòñÿ ñàìîå îáÿçàòåëüñòâî, âîçíè-
êàþùåå èç òàêîãî ñîãëàøåíèÿ, à â íåêîòîðûõ ñëó÷à-
ÿõ ýòîò òåðìèí îáîçíà÷àåò äîêóìåíò, ôèêñèðóþùèé 
àêò âîçíèêíîâåíèÿ îáÿçàòåëüñòâà ïî âîëå âñåõ åãî 
ó÷àñòíèêîâ» [1, ñ. 62]. Í. Ä. Åãîðîâ ïîä äîãîâîðîì 
ïîíèìàåò «è þðèäè÷åñêèé ôàêò, ëåæàùèé â îñíî-
âå îáÿçàòåëüñòâà, è ñàìî äîãîâîðíîå îáÿçàòåëüñòâî, 

è äîêóìåíò, â êîòîðîì çàêðåïëåí ôàêò óñòàíîâëåíèÿ 
îáÿçàòåëüñòâåííîãî ïðàâîîòíîøåíèÿ» [2, ñ. 428].

Î. À. Êðàñàâ÷èêîâ ïîëàãàë, ÷òî «ïðè óïîòðåáëå-
íèè òåðìèíà "äîãîâîð" ñìåøèâàþòñÿ äâà ðàçíûõ ïî-
íÿòèÿ: äîãîâîðà êàê þðèäè÷åñêîãî ôàêòà è êàê ôîð-
ìû ñóùåñòâîâàíèÿ ïðàâîîòíîøåíèÿ» [3, ñ. 117].

Ð. Î. Õàëôèíà, ïîìèìî ñîãëàñîâàíèÿ âîëè äâóõ 
èëè íåñêîëüêèõ ëèö, âêëþ÷àåò «èõ âçàèìíûå ãðàæ-
äàíñêèå ïðàâà è îáÿçàííîñòè», îáðàùàÿ âíèìàíèå 
íà òî, ÷òî «ïðàâà è îáÿçàííîñòè, ïðèíèìàåìûå íà 
ñåáÿ êàæäîé èç ñòîðîí, êàê ïðàâèëî, ðàçëè÷íû, íî 
îíè äîëæíû áûòü âçàèìíî ñîãëàñîâàíû, äîëæíû â 
ñâîåé ñîâîêóïíîñòè äàòü åäèíûé ïðàâîâîé ðåçóëü-
òàò» [4, ñ. 50].

Òèïîâûå òðàíñãðàíè÷íûå äîãîâîðû ñòðîèòåëü-
íîãî ïîäðÿäà áåðóò ñâîå íà÷àëî â ñòðàíàõ àíãëî-
ñàêñîíñêîãî ïðàâà, ãäå ïðèíöèïû ïðàãìàòèçìà è 
ñïðàâåäëèâîñòè èìåþò äàæå áîëüøåå çíà÷åíèå, ÷åì 
íîðìû ïèñàíîãî çàêîíà (black letter law). Ýòè äîãî-
âîðû ïîëó÷èëè øèðîêîå ðàñïðîñòðàíåíèå â ñòðà-
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íàõ çàïàäíîãî ìèðà, â òîì ÷èñëå â Âåëèêîáðèòàíèè, 
Ôðàíöèè, Ãåðìàíèè, ÑØÀ. Äëÿ êàæäîé ñòðàíû õà-
ðàêòåðíû ñâîè îñîáåííîñòè ïðèìåíåíèÿ òèïîâûõ 
òðàíñãðàíè÷íûõ äîãîâîðîâ ñòðîèòåëüíîãî ïîäðÿäà, 
èñõîäÿ èç îáùåãî ïîíèìàíèÿ òîãî, ÷òî åñòü äîãîâîð 
â íàöèîíàëüíîì çàêîíîäàòåëüñòâå íåêîòîðûõ çàðó-
áåæíûõ ñòðàí.

Ðèìñêîå ïðàâî, îêàçàâøåå çíà÷èòåëüíîå âëèÿíèå 
íà ðàçâèòèå ïðàâîâûõ ñèñòåì ìíîæåñòâà ñîâðåìåí-
íûõ ãîñóäàðñòâ, ðàññìàòðèâàëî äîãîâîð (contractus) 
êàê îñíîâàíèå âîçíèêíîâåíèÿ êîíêðåòíîãî ïðàâî-
îòíîøåíèÿ, êàê ñàìî ïðàâîîòíîøåíèå è, íàêîíåö, 
êàê ôîðìó, êîòîðóþ ïðèíèìàåò ýòî ïðàâîîòíîøå-
íèå.

Ãåðìàíñêîå ãðàæäàíñêîå óëîæåíèå íå äàåò îïðå-
äåëåíèÿ äîãîâîðà, ïîëàãàÿ åãî îáùåèçâåñòíûì, 
è ëèøü ðåãëàìåíòèðóåò ïîðÿäîê åãî çàêëþ÷åíèÿ. 
Òàê, â ñò. 126 óêàçàíî, ÷òî ïðè çàêëþ÷åíèè äîãîâîðà 
îáå ñòîðîíû äîëæíû ïîäïèñàòüñÿ ïîä îäíèì äîêó-
ìåíòîì, åñëè ïðè çàêëþ÷åíèè äîãîâîðà ñîñòàâëåíî 
íåñêîëüêî äîêóìåíòîâ ñ òîæäåñòâåííûì ñîäåðæà-
íèåì, òî äîñòàòî÷íî, ÷òîáû êàæäàÿ èç ñòîðîí ïîä-
ïèñàëà ýêçåìïëÿð äîêóìåíòà, ïðåäíàçíà÷åííûé äëÿ 
äðóãîé ñòîðîíû.

Ñîãëàñíî ñò. 1101 Ãðàæäàíñêîãî êîäåêñà Ôðàí-
öèè, äîãîâîð åñòü ñîãëàøåíèå, ïîñðåäñòâîì êîòî-
ðîãî îäíî èëè íåñêîëüêî ëèö îáÿçûâàþòñÿ ïåðåä 
îäíèì èëè íåñêîëüêèìè äðóãèìè ëèöàìè äàòü ÷òî-
ëèáî, ñäåëàòü èëè íå äåëàòü ÷åãî-ëèáî.

Ñòàòüÿ 213 Êíèãè 6 Ãðàæäàíñêîãî êîäåêñà Íèäåð-
ëàíäîâ óêàçûâàåò, ÷òî äîãîâîð – ýòî «ìíîãîñòîðîí-
íÿÿ ñäåëêà, â êîòîðîé îäíà èëè íåñêîëüêî ñòîðîí 
ïðèíèìàþò íà ñåáÿ îáÿçàòåëüñòâà ïî îòíîøåíèþ 
îäíîé èëè íåñêîëüêèõ äðóãèõ ñòîðîí».

Ñîãëàñíî ïîëîæåíèÿì Åäèíîîáðàçíîãî Òîðãî-
âîãî êîäåêñà ÑØÀ, äîãîâîð – ýòî «ïðàâîâîå îáÿçà-
òåëüñòâî â öåëîì, âûòåêàþùåå èç ñîãëàøåíèÿ ñòî-
ðîí â ñîîòâåòñòâèè ñ íàñòîÿùèì Çàêîíîì è èíûìè 
ïîäëåæàùèìè ïðèìåíåíèþ íîðìàìè ïðàâà».

Â àðáèòðàæíîé ïðàêòèêå ðàçðåøåíèÿ ñïîðîâ 
óñëîâèÿ äîãîâîðà òðàíñãðàíè÷íîãî ñòðîèòåëüíîãî 
ïîäðÿäà èìåþò ïðèîðèòåò ïåðåä äèñïîçèòèâíûìè 
íîðìàìè íàöèîíàëüíîãî è ìåæäóíàðîäíîãî ïðàâà. 
Íà ïðèîðèòåòíîå ïðèìåíåíèå îáû÷íûõ íîðì ïî 
ñðàâíåíèþ ñ íàöèîíàëüíûìè çàêîíîäàòåëüíûìè 
íîðìàìè óêàçûâàåò È. Ñ. Çûêèí: «…â ïðàâå Àíãëèè, 
ÑØÀ è Ôðàíöèè îáû÷íûå ïðàâèëà ìîãóò ïðèìå-
íÿòüñÿ âïåðåäè òåõ íîðì çàêîíà è ïðåöåäåíòà, îò 
êîòîðûõ ñòîðîíû ìîãóò îòñòóïàòü ïî ñâîåìó ñîãëà-
øåíèþ. ×òî êàñàåòñÿ Ôðàíöèè, òî òàì äîïóñêàåòñÿ 
òàêæå ñóùåñòâîâàíèå è ïðèìåíåíèå îáû÷àåâ, ïðî-
òèâîðå÷àùèõ èìïåðàòèâíûì íîðìàì çàêîíà. Òàêèì 
îáðàçîì, íàëè÷èå ñîîòâåòñòâóþùåé íîðìû â çàêîíå 
äàëåêî íå âñåãäà ÿâëÿåòñÿ ïðåïÿòñòâèåì äëÿ ïðèìå-
íåíèÿ îáû÷íîãî ïðàâèëà» [5, ñ. 60].

Íàó÷íîå ïîíÿòèå, áóäó÷è îòðàæåíèåì äåéñòâè-
òåëüíîñòè, äîëæíî áûòü ñòîëü æå ïîäâèæíûì è ãèá-
êèì, êàê òîò ïðåäìåò ëèáî ïðîöåññ, îáîáùåíèåì êî-
òîðîãî îíî ÿâëÿåòñÿ [6, ñ. 63]. Ýòî ïîëîæåíèå îáùåé 

òåîðèè ïðàâà ïîëíîñòüþ ïðèìåíèìî ê ïîçíàíèþ è 
òåîðåòè÷åñêîìó îïðåäåëåíèþ òàêèõ ïîñòîÿííî ðàç-
âèâàþùèõñÿ ÿâëåíèé, êàê íîðìàòèâíîå ðåãóëèðîâà-
íèå, ÷àñòíîïðàâîâûå îòíîøåíèÿ, òðàíñãðàíè÷íûé 
ñòðîèòåëüíûé ïîäðÿä, òðàíñãðàíè÷íàÿ êîììåð÷å-
ñêàÿ äåÿòåëüíîñòü, òèïîâîé êîììåð÷åñêèé äîãîâîð. 
Èìåííî íåñîîòâåòñòâèåì ìåæäó äèíàìè÷íî ðàç-
âèâàþùåéñÿ ðåàëüíîñòüþ è íàó÷íî-òåîðåòè÷åñêèì 
îòðàæåíèåì åå â ôîðìå þðèäè÷åñêèõ êàòåãîðèé, ïî 
ìíåíèþ àâòîðà, îáúÿñíÿåòñÿ íàëè÷èå òåîðåòè÷åñêèõ 
ïðîáëåì îïðåäåëåíèÿ òðàíñãðàíè÷íîãî äîãîâîðà 
ñòðîèòåëüíîãî ïîäðÿäà, îáùåïðèçíàííîå íîðìàòèâ-
íîå îïðåäåëåíèå êîòîðîãî íà ñåãîäíÿøíèé äåíü îò-
ñóòñòâóåò â äîêòðèíå è çàêîíîäàòåëüñòâå. 

Äëÿ öåëåé îïðåäåëåíèÿ äîêóìåíòà, ðåãóëèðó-
þùåãî ïîðÿäîê è óñëîâèÿ èñïîëíåíèÿ äîãîâîð-
íûõ îáÿçàòåëüñòâ òðàíñãðàíè÷íîãî õàðàêòåðà, 
èñïîëüçóþòñÿ ðàçëè÷íûå ïðàâîâûå êîíñòðóêöèè. 

È. Í. Ãåð÷èêîâà ïèøåò î ìåæäóíàðîäíûõ êîì-
ìåð÷åñêèõ äîãîâîðàõ (ìåæäóíàðîäíûõ êîììåð÷å-
ñêèõ êîíòðàêòàõ), ê êîòîðûì îòíîñèòñÿ äîãîâîð 
òðàíñãðàíè÷íîãî ïîäðÿäà, õàðàêòåðèçóÿ èõ êàê ñäåë-
êó (ñîãëàøåíèå) ìåæäó äâóìÿ èëè áîëåå ñòîðîíàìè, 
íàõîäÿùèìèñÿ â ðàçíûõ ñòðàíàõ (ÿâëÿþùèìèñÿ 
ñóáúåêòàìè ïðàâà ðàçíûõ ãîñóäàðñòâ), ïî êóïëå-ïðî-
äàæå èëè ïîñòàâêå òîâàðà, âûïîëíåíèþ ðàáîò èëè 
îêàçàíèþ óñëóã èëè èíûì âèäàì õîçÿéñòâåííîé äå-
ÿòåëüíîñòè â ñîîòâåòñòâèè ñ ñîãëàñîâàííûìè ñòîðî-
íàìè óñëîâèÿìè [7, ñ. 103].

Í. Þ. Åðïûëåâà ñ÷èòàåò ìåæäóíàðîäíûå êîì-
ìåð÷åñêèå êîíòðàêòû (äîãîâîðû) öåíòðàëüíûì èí-
ñòèòóòîì ìåæäóíàðîäíîãî êîììåð÷åñêîãî ïðàâà, 
êîòîðîå îíà ðàññìàòðèâàåò â êà÷åñòâå îòðàñëè Ì×Ï 
è íîðìû êîòîðîãî ðåãóëèðóþò ïîðÿäîê çàêëþ÷åíèÿ, 
èñïîëíåíèÿ è ïðåêðàùåíèÿ äåéñòâèÿ òàêèõ êîí-
òðàêòîâ [8, ñ. 11].  

Ïðèíöèïû î âûáîðå ïðàâà, ïðèìåíèìîãî ê ìåæ-
äóíàðîäíûì êîììåð÷åñêèì êîíòðàêòàì, ïðèíÿòûå â 
Ãààãå â 2015 ã. (äàëåå – Ãààãñêèå ïðèíöèïû) [9], ÿâëÿ-
þùèåñÿ èñòî÷íèêîì íåãîñóäàðñòâåííîãî ðåãóëèðî-
âàíèÿ, îïðåäåëÿþò ìåæäóíàðîäíûé êîììåð÷åñêèé 
êîíòðàêò êàê «âñÿêèé êîíòðàêò, íå ÿâëÿþùèéñÿ èñ-
êëþ÷èòåëüíî âíóòðåííèì êîíòðàêòîì» [10, ñò. 1]. 

Äîãîâîð òðàíñãðàíè÷íîãî ñòðîèòåëüíîãî ïîä-
ðÿäà ïðåäñòàâëÿåò ñîáîé ñàìîñòîÿòåëüíîå ÿâëå-
íèå, èìååò ñâîè õàðàêòåðíûå ÷åðòû è îñîáåííîñòè, 
à îáúåì ïðàâîîòíîøåíèé  ïî íåìó çíà÷èòåëüíî ïðå-
âûøàåò îáúåì ïðàâîîòíîøåíèé â òðàäèöèîííîì 
ðîññèéñêîì ïîíèìàíèè ñòðîèòåëüíîãî ïîäðÿäà. 
Ñèñòåìîîáðàçóþùèìè ïðèçíàêàìè òðàíñãðàíè÷íî-
ãî äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà ÿâëÿþòñÿ, âî-
ïåðâûõ, èõ ÷àñòíîïðàâîâàÿ ñóùíîñòü, à âî-âòîðûõ, 
èõ òðàíñãðàíè÷íûé õàðàêòåð. Ñëåäóåò îòìåòèòü, ÷òî 
íè â ðîññèéñêîì çàêîíîäàòåëüñòâå, íè âî âíóòðåí-
íåì çàêîíîäàòåëüñòâå çàðóáåæíûõ ãîñóäàðñòâ, íè â 
ìåæäóíàðîäíûõ ñîãëàøåíèÿõ íå ñîäåðæèòñÿ äîãî-
âîðíûõ âèäîâ, èìåþùèõ ñòðîãî îïðåäåëåííîå íàè-
ìåíîâàíèå òðàíñãðàíè÷íîãî äîãîâîðà ñòðîèòåëüíî-
ãî ïîäðÿäà.  

Ãîääàðä È. À.   Òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà –  äîãîâîð sui generis
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Â ýòîé ñâÿçè íåðåäêî âîçíèêàåò ïðîáëåìà ïðàâî-
âîé êâàëèôèêàöèè ïðè ðàçðåøåíèè ñïîðîâ, âûòåêà-
þùèõ èç îòíîøåíèé ñòðîèòåëüíîãî ïîäðÿäà è ñìåæ-
íûõ ñ íèì ÷àñòíîïðàâîâûõ îòíîøåíèé äîãîâîðíîãî 
èëè âíåäîãîâîðíîãî õàðàêòåðà.

Äëÿ ïðàâèëüíîãî ðàçðåøåíèÿ ñïîðà èç òðàíñ-
ãðàíè÷íîãî äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà ñóä 
äîëæåí óñòàíîâèòü, âî-ïåðâûõ, òðàíñãðàíè÷íûé 
õàðàêòåð ÷àñòíîïðàâîâûõ îòíîøåíèé, âî-âòîðûõ, 
îïðåäåëèòü, îòíîñÿòñÿ ëè ñïîðíûå îòíîøåíèÿ ê äî-
ãîâîðíûì èëè âíåäîãîâîðíûì, ñ öåëüþ îïðåäåëåíèÿ 
ïðèìåíèìîñòè ê íèì äîãîâîðíîãî ñòàòóòà, à çàòåì 
óñòàíîâèòü þðèäè÷åñêóþ ïðèðîäó (âèä) ñäåëêè ñ 
öåëüþ îïðåäåëåíèÿ ïðèìåíèìîãî ïðàâà, ÷òî äîñòà-
òî÷íî ñëîæíî, íåñìîòðÿ íà ïðåèìóùåñòâåííîå èñ-
ïîëüçîâàíèå òèïîâîé òðàíñãðàíè÷íîé êîíòðàêòíîé 
äîêóìåíòàöèè ñòðîèòåëüíîãî ïîäðÿäà.

Ê êðèòåðèÿì òðàíñãðàíè÷íîñòè (ìåæäóíàðîä-
íîñòè) â ñôåðå ïðàâîâîãî ðåãóëèðîâàíèÿ òðàíñãðà-
íè÷íûõ (ìåæäóíàðîäíûõ) êîììåð÷åñêèõ ñäåëîê èñ-
ñëåäîâàòåëè îòíîñÿò íàëè÷èå ðàçëè÷íûõ óñëîâèé: 
à) ðàçíàÿ íàöèîíàëüíîñòü (ãîñóäàðñòâåííàÿ ïðè-
íàäëåæíîñòü) ñòîðîí äîãîâîðà [11, ñ. 15, 81, 93]; 
á) íàõîæäåíèå êîììåð÷åñêèõ ïðåäïðèÿòèé ñòî-
ðîí íà òåððèòîðèè ðàçíûõ ãîñóäàðñòâ [12, ñ. 278]; 
â) ñòîðîíû ìîãóò èìåòü êîììåð÷åñêèå ïðåäïðèÿòèÿ 
íà òåððèòîðèè îäíîãî è òîãî æå ãîñóäàðñòâà, íî ðà-
áîòû ïî ñòðîèòåëüñòâó â ðàìêàõ äîãîâîðà îñóùåñò-
âëÿþòñÿ íà òåððèòîðèè äðóãîãî ãîñóäàðñòâà. Êàê 
ïðàâèëî, â ðîññèéñêîé äîêòðèíå ÷àñòíîãî ïðàâà íàè-
áîëåå îáîñíîâàííûì êðèòåðèåì òðàíñãðàíè÷íîñòè 
ñ÷èòàåòñÿ ðàñïîëîæåíèå êîììåð÷åñêèõ ïðåäïðèÿòèé 
ñòîðîí íà òåððèòîðèè ðàçíûõ ãîñóäàðñòâ. Ýòîò êðè-
òåðèé òàêæå çàêðåïëåí â ñò. I Âåíñêîé êîíâåíöèè 
1980 ã., äðóãèõ ìåæäóíàðîäíûõ äîãîâîðàõ, ñò. 1211 
ÃÊ ÐÔ, ñò. 1 Çàêîíà ÐÔ îò 7 èþëÿ 1993 ã. ¹ 5338-I 
«Î ìåæäóíàðîäíîì êîììåð÷åñêîì àðáèòðàæå». Âìå-
ñòå ñ òåì â ðîññèéñêîé ïðàêòèêå îòñóòñòâóåò íîðìà-
òèâíîå îïðåäåëåíèå ïîíÿòèÿ «êîììåð÷åñêîå ïðåä-
ïðèÿòèå». Ñóäåáíàÿ è àðáèòðàæíàÿ ïðàêòèêà â ýòîì 
îòíîøåíèè íåîäíîðîäíà, íî ÷àùå âñåãî èäåò ïî ïóòè 
òîëêîâàíèÿ ýòîãî òåðìèíà êàê «ìåñòà ðåãèñòðàöèè» 
ñòîðîí. Ñëîæíîñòü îïðåäåëåíèÿ ñäåëêè êàê òðàíñ-
ãðàíè÷íîé ñâÿçàíà åùå è ñ òåì, ÷òî ðîññèéñêîå çà-
êîíîäàòåëüñòâî íå ñîäåðæèò íå òîëüêî ÷åòêèõ îïðå-
äåëåíèé, íî è êðèòåðèåâ îïðåäåëåíèÿ èëè ïðèçíàêîâ 
«òðàíñãðàíè÷íîñòè» [13, ñ. 1–48, ñ. 195–197].

Îòíåñåíèå îòíîøåíèé ê äîãîâîðíûì èëè âíå-
äîãîâîðíûì òàêæå ïðåäñòàâëÿåò îïðåäåëåííóþ 
ñëîæíîñòü, òàê êàê íè â ðîññèéñêîì ïðàâå, íè â 
ïðàâå Åâðîñîþçà, íè â èíîì íàöèîíàëüíîì ïðàâå 
íåò îïðåäåëåííîãî, ÷åòêîãî ïåðå÷íÿ ïðèçíàêîâ, ïî 
êîòîðûì îòíîøåíèå ìîæåò áûòü îäíîçíà÷íî îòíå-
ñåíî ê äîãîâîðíûì èëè âíåäîãîâîðíûì îáÿçàòåëü-
ñòâàì. Ñóä ìîæåò ïðèìåíèòü ìåòîä èñêëþ÷åíèÿ è 
îòíåñòè ê âíåäîãîâîðíûì îáÿçàòåëüñòâàì òå, êîòî-
ðûå íå ÿâëÿþòñÿ äîãîâîðíûìè èëè âîçíèêàþò âíå 
çàâèñèìîñòè îò äîãîâîðíûõ îòíîøåíèé ìåæäó ñòî-
ðîíàìè.

×òî êàñàåòñÿ âèäà êîíêðåòíîé òðàíñãðàíè÷íîé 
ñäåëêè, ñóä êâàëèôèöèðóåò åå ïî lex fori òàê, êàê ñóä 
ïîíèìàåò íà îñíîâå ñâîåãî íàöèîíàëüíîãî ïðàâà 
ñóùíîñòü ñäåëêè (ï. 1 ñ. 1186 ÃÊ ÐÔ). Åñëè ïîíÿòèå 
íåèçâåñòíî ñóäó, ñóä êâàëèôèöèðóåò åå ïî èíîñòðàí-
íîìó ïðàâó (ï. 2 ñò. 1187 ÃÊ ÐÔ), îïðåäåëÿåìîìó ïî 
ï. 2 ñò. 1186 ÃÊ ÐÔ.

Ñòðîèòåëüíûé ïîäðÿä ÿâëÿåòñÿ îäíèì èç êëþ-
÷åâûõ âèäîâ ïîäðÿäà. Èñõîäÿ èç ñò. 702 ÃÊ ÐÔ, ãäå 
óñòàíîâëåíî, ÷òî «ïî äîãîâîðó ïîäðÿäà îäíà ñòîðîíà 
(ïîäðÿä÷èê) îáÿçóåòñÿ âûïîëíèòü ïî çàäàíèþ äðóãîé 
ñòîðîíû (çàêàç÷èêà) îïðåäåëåííóþ ðàáîòó è ñäàòü 
åå ðåçóëüòàò çàêàç÷èêó, à çàêàç÷èê îáÿçóåòñÿ ïðèíÿòü 
ðåçóëüòàò ðàáîòû è îïëàòèòü åãî» [14, ñò. 702], ìîæíî 
ðàññìàòðèâàòü òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíî-
ãî ïîäðÿäà êàê îñëîæíåííûé èíîñòðàííûì ýëåìåí-
òîì äîãîâîð, ïî êîòîðîìó îáÿçàííîñòè ïîäðÿä÷èêà 
ïî âûïîëíåíèþ îïðåäåëåííîé çàêàç÷èêîì ðàáîòû 
è ïåðåäà÷å åå ðåçóëüòàòà çàêàç÷èêó êîððåñïîíäèðóåò 
îáÿçàííîñòü çàêàç÷èêà ïî ïðèåìêå è îïëàòå ðåçóëüòàòà 
ðàáîòû. Îñîáåííîñòüþ ñòðîèòåëüíîãî ïîäðÿäà ïî ÃÊ 
ÐÔ ÿâëÿåòñÿ íàëè÷èå êàê íåïîñðåäñòâåííî ðàáîòû, 
ñòðîèòåëüíîé è èíîé äåÿòåëüíîñòè, íàïðàâëåííîé 
íà ñîçäàíèå îáúåêòà íåäâèæèìîñòè, òàê è îêîí÷à-
òåëüíîãî ðåçóëüòàòà – çàêîí÷åííîãî ñòðîèòåëüñòâîì 
êàïèòàëüíîãî îáúåêòà. ×òî êàñàåòñÿ ñàìèõ ðàáîò, êðî-
ìå íåïîñðåäñòâåííî ñòðîèòåëüíî-ìîíòàæíûõ ðàáîò â 
òèïîâîé òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîä-
ðÿäà îáû÷íî âêëþ÷àþòñÿ îáÿçàòåëüñòâà ïîäðÿä÷èêà 
ïî âûïîëíåíèþ äîïîëíèòåëüíûõ è ñõîäíûõ ñ ïîäðÿ-
äîì âèäîâ ðàáîò, íàïðèìåð âûïîëíåíèå ïðîåêòíûõ, 
èçûñêàòåëüñêèõ, òåõíîëîãè÷åñêèõ, ìîíòàæíûõ, ïóñêî-
íàëàäî÷íûõ ðàáîò, à òàêæå ÷àñòî îáÿçàòåëüñòâà îá îêà-
çàíèè îòäåëüíûõ óñëóã (êîíñóëüòàöèîííûõ, þðèäè÷å-
ñêèõ, èíôîðìàöèîííûõ è äð.). Âñå ýòè ðàáîòû ìîæíî 
ðàññìàòðèâàòü êàê ñðåäñòâî äîñòèæåíèÿ òðåáóåìîãî 
ðåçóëüòàòà, îáîçíà÷åííîãî â òðàíñãðàíè÷íîì äîãîâî-
ðå ñòðîèòåëüíîãî ïîäðÿäà. ×òî æå êàñàåòñÿ ðåçóëüòà-
òà, îí äîëæåí ïðåäñòàâëÿòü ñîáîé ìàòåðèàëüíûé îáú-
åêò, óäîâëåòâîðÿþùèé âñåì ïðàâîâûì òðåáîâàíèÿì è 
îãðàíè÷åíèÿì ÷àñòíîãî è ïóáëè÷íîãî íàöèîíàëüíîãî 
ïðàâà, íà êîòîðûé êàê íà ïðåäìåò äîãîâîðà ó çàêàç÷èêà 
çàêîííûì îáðàçîì ìîãóò âîçíèêíóòü ïðàâà ñîáñòâåí-
íîñòè, âëàäåíèÿ, ïîëüçîâàíèÿ, ðàñïîðÿæåíèÿ.

Õàðàêòåðèñòèêà ïðåäìåòà äîãîâîðà ñòðîèòåëüíî-
ãî ïîäðÿäà ÿâëÿåòñÿ â äîêòðèíå ïðåäìåòîì äèñêóñ-
ñèé. Ìíîãèå èçâåñòíûå èññëåäîâàòåëè ïðèäåðæèâà-
þòñÿ êîíöåïöèè, ñîãëàñíî êîòîðîé ìîæíî ãîâîðèòü 
î äâóõ ïðåäìåòàõ äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà: 
ìàòåðèàëüíîì, ïðåäñòàâëÿþùåì ðåçóëüòàò ðàáîò, 
è íåìàòåðèàëüíîì – íåïîñðåäñòâåííî äåÿòåëüíîñòè 
ñòîðîí â õîäå èñïîëíåíèÿ äîãîâîðà ñòðîèòåëüíî-
ãî ïîäðÿäà. Òàê, ïî ìíåíèþ Î. Ñ. Èîôôå, äîãîâîð 
ïîäðÿäà íà êàïèòàëüíîå ñòðîèòåëüñòâî èìååò äâà 
ïðåäìåòà: ìàòåðèàëüíûé – ñîîðóæåíèå, ñîçäàíèå 
êîòîðîãî ïðåäóñìîòðåíî ïëàíîì, è þðèäè÷åñêèé – 
äåÿòåëüíîñòü ïîäðÿä÷èêà, íà êîòîðóþ âïðàâå ïðèòÿ-
çàòü çàêàç÷èê [15, ñ. 87]. Òàêîãî æå ìíåíèÿ ïðèäåð-
æèâàåòñÿ è Ì. È. Áðàãèíñêèé [16, ñ. 136]. 
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Î. Â. Ìàêàðîâ õàðàêòåðèçóåò ïðåäìåò äîãîâîðà 
ñòðîèòåëüíîãî ïîäðÿäà êàê ñòðîèòåëüíóþ äåÿòåëü-
íîñòü åãî ñóáúåêòîâ, íàïðàâëåííóþ íà äîñòèæåíèå 
ðåçóëüòàòà è ñîçäàíèå ñîîòâåòñòâóþùåãî îáúåêòà – çà-
âåðøåííîãî ñòðîèòåëüñòâîì, ðåêîíñòðóêöèåé èëè êà-
ïèòàëüíûì ðåìîíòîì îáúåêòà íåäâèæèìîñòè. Ïðåä-
ìåò – ïðîöåññ, à ðåçóëüòàò – îáúåêò [17, ñ. 25]. 

À. Ì. Ýðäåëåâñêèé îòìå÷àåò, ÷òî ïðåäìåòîì äî-
ãîâîðà ïîäðÿäà ÿâëÿåòñÿ âûïîëíåíèå ïîäðÿä÷èêîì 
îïðåäåëåííîé ðàáîòû, çàâåðøàþùåéñÿ ðåçóëüòàòîì, 
êîòîðûé èìååò îâåùåñòâëåííóþ ôîðìó [18, ñ. 173]. 
Î. Öóêàíîâ óêàçûâàåò, ÷òî ïðåäìåòîì äîãîâîðà ñòðîè-
òåëüíîãî ïîäðÿäà ÿâëÿåòñÿ âûïîëíåíèå ïîäðÿä÷èêîì 
ñëîæíûõ è ìíîãîýòàïíûõ äåéñòâèé, íàïðàâëåííûõ íà 
ïîëó÷åíèå îïðåäåëåííîãî ðåçóëüòàòà, êîòîðûé çàêàç-
÷èê îáÿçàí ïðèíÿòü è îïëàòèòü [19, ñ. 47]. Â. Ð. Ôàé-
çóëèí ïîëàãàåò, ÷òî ïðåäìåò äîãîâîðà ñòðîèòåëüíîãî 
ïîäðÿäà ñîñòîèò â âûïîëíåíèè ïîäðÿä÷èêîì ñòðîè-
òåëüíûõ ëèáî èíûõ ñâÿçàííûõ ñî ñòðîÿùèìñÿ îáúåê-
òîì ðàáîò è ïåðåäà÷è èõ çàêàç÷èêó â âèäå êîíå÷íîãî 
ðåçóëüòàòà [20, ñ. 183]. Î. Ã. Åðøîâ, â ïðèíöèïå ñîãëà-
øàÿñü ñ òåì, ÷òî ïðåäìåò äîãîâîðà ñòðîèòåëüíîãî ïîä-
ðÿäà îáðàçóþò âûïîëíåíèå ðàáîò è ðåçóëüòàò âûïîë-
íåííîé ðàáîòû, îòìå÷àåò: «Âìåñòå ñ òåì ÷. 1 ñò. 740 ÃÊ 
ÐÔ äîïóñêàåò âîçìîæíîñòü çàêàç÷èêó è ïîäðÿä÷èêó 
îïðåäåëèòü ïðåäìåò äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà 
â âèäå âûïîëíåíèÿ îòäåëüíûõ ñòðîèòåëüíûõ ðàáîò. 
Â ñâÿçè ñ íåîáõîäèìîñòüþ îïðåäåëåíèÿ ïðåäìåòà äî-
ãîâîðà ñòðîèòåëüíîãî ïîäðÿäà ïðåäëàãàåòñÿ óòî÷íèòü 
ðåäàêöèþ ÷. 1 ñò. 740 ÃÊ ÐÔ: «Ïî äîãîâîðó ñòðîèòåëü-
íîãî ïîäðÿäà ïîäðÿä÷èê îáÿçóåòñÿ â óñòàíîâëåííûé 
äîãîâîðîì ñðîê ïîñòðîèòü ïî çàäàíèþ çàêàç÷èêà îïðå-
äåëåííûé îáúåêò ëèáî âûïîëíèòü èíûå ñòðîèòåëüíûå 
ðàáîòû, à òàêæå ïåðåäàòü îáúåêò ñòðîèòåëüñòâà, ðå-
çóëüòàò âûïîëíåííûõ ñòðîèòåëüíûõ ðàáîò çàêàç÷èêó, 
êîòîðûé îáÿçóåòñÿ ñîçäàòü ïîäðÿä÷èêó íåîáõîäèìûå 
óñëîâèÿ äëÿ âûïîëíåíèÿ ðàáîò, ïðèíÿòü èõ ðåçóëüòàò è 
óïëàòèòü îáóñëîâëåííóþ öåíó» [21, ñ. 6]. 

Â çàðóáåæíîì ïðàâå ñòðîèòåëüíûé ïîäðÿä îïðå-
äåëÿåòñÿ ìåíåå ÷åòêî è ïîäðîáíî, â áîëüøèíñòâå 
ñëó÷àåâ ïðåäìåò äîãîâîðà ñòðîèòåëüíîãî ïîäðÿäà 
ðàññìàòðèâàåòñÿ êàê ìàòåðèàëüíûé ðåçóëüòàò, äî-
ñòèãàåìûé âûïîëíåíèåì ðàáîò. Êàê ïðàâèëî, ñòîðî-
íû ñâîáîäíû â îïèñàíèè ïðåäìåòà äîãîâîðà ñòðîè-
òåëüíîãî ïîäðÿäà. 

Òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà 
â åãî ðàçíîâèäíîñòÿõ ìîæåò ðàññìàòðèâàòüñÿ êàê ñìå-
øàííûé äîãîâîð èëè äîãîâîð sui generis. Òàêèì îáðà-
çîì, ñóùåñòâåííûå óñëîâèÿ òàêèõ äîãîâîðîâ çàêëþ÷à-
þòñÿ ïðåæäå âñåãî â èõ ïðåäìåòå, à òàêæå â òåõ óñëîâèÿõ, 
êîòîðûå ñòîðîíû ïðèçíàþò ñóùåñòâåííûìè.

Ïðåäìåò òðàíñãðàíè÷íîãî äîãîâîðà ñòðîèòåëüíî-
ãî ïîäðÿäà îòðàæàåò öåëü åãî çàêëþ÷åíèÿ – ñîçäàíèå 
îáúåêòà êàïèòàëüíîãî ñòðîèòåëüñòâà, ãîòîâîãî ê ñäà-
÷å åãî çàêàç÷èêó, à òàêæå îáåñïå÷åíèå âûïîëíåíèÿ 
âñåõ ñîïóòñòâóþùèõ âèäîâ ðàáîò è óñëóã, íàïðàâ-
ëåííûõ íà äîñòèæåíèå ýòîé öåëè: êóïëè-ïðîäàæè 
è ïîñòàâêè ìàòåðèàëîâ, àðåíäû, ëèçèíãà îáîðóäî-
âàíèÿ, îêàçàíèÿ âîçìåçäíûõ óñëóã ïî óïðàâëåíèþ 

ïðîåêòîì è ò. ï., â ñâÿçè ñ ÷åì òðàíñãðàíè÷íûé 
äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà õàðàêòåðèçóåòñÿ 
ñèñòåìàìè íîðì, ðåãóëèðóþùèõ åãî îòäåëüíûå ñî-
ñòàâíûå ÷àñòè: êóïëè-ïðîäàæè, ëèçèíãà, àðåíäû, 
ïîäðÿäà.

Ê ðàçíûì ÷àñòÿì ñëîæíûõ è íåïîèìåíîâàííûõ 
äîãîâîðîâ ìîãóò áûòü ïðèìåíèìû íîðìû ðàçëè÷íûõ 
ïðàâîïîðÿäêîâ. Îäíàêî ïðè ðàçðåøåíèè ñïîðîâ 
ñóäû è èíûå îðãàíû, ðàññìàòðèâàþùèå ñïîð, ñòðå-
ìÿòñÿ èçáåæàòü ðàñùåïëåíèÿ ñòàòóòà âî èçáåæàíèå 
óñëîæíåíèÿ ðàññìîòðåíèÿ ñïîðà.

Íàïðèìåð, ðàçðåøàÿ ñïîð ìåæäó ÎÎÎ «ÑÊÑ» è 
MARINI S. p. A. (Èòàëèÿ), Àðáèòðàæíûé ñóä Ðîñòîâ-
ñêîé îáëàñòè, èññëåäîâàâ óñëîâèÿ çàêëþ÷åííîãî ìåæäó 
ñòîðîíàìè êîíòðàêòà, â Ðåøåíèè îò 24.12.2014 ïðèøåë 
ê âûâîäó, ÷òî êîíòðàêò ÿâëÿåòñÿ ñìåøàííûì äîãîâîðîì 
ïîñòàâêè è ïîäðÿäà. Â êîíòðàêòå ñòîðîíû ñîãëàñîâàëè, 
÷òî çà íåèñïîëíåíèå èëè íåíàäëåæàùåå èñïîëíåíèå 
îáÿçàòåëüñòâ ïî äîãîâîðó ñòîðîíû íåñóò îòâåòñòâåí-
íîñòü ñîãëàñíî äåéñòâóþùåìó çàêîíîäàòåëüñòâó ïî 
ìåñòó íàõîæäåíèÿ èñòöà. Èñòöîì áûëà ðîññèéñêàÿ 
îðãàíèçàöèÿ, òðåáîâàâøàÿ ðàñòîðæåíèÿ äîãîâîðà. Ïî-
ñêîëüêó èñòöîì ÿâëÿåòñÿ ðîññèéñêàÿ îðãàíèçàöèÿ, òî, 
ñîãëàñíî óñëîâèÿì äîãîâîðà, ðîññèéñêîìó ãðàæäàí-
ñêîìó ïðàâó ïîä÷èíåíî ðåãóëèðîâàíèå òîëüêî âîïðî-
ñà î ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåííîñòè, ÷òî ñî-
îòâåòñòâóåò ÷àñòè 4 ñòàòüè 1210 Ãðàæäàíñêîãî êîäåêñà 
Ðîññèéñêîé Ôåäåðàöèè: «Ñòîðîíû äîãîâîðà ìîãóò âû-
áðàòü ïîäëåæàùåå ïðèìåíåíèþ ïðàâî êàê äëÿ äîãîâîðà 
â öåëîì, òàê è äëÿ îòäåëüíûõ åãî ÷àñòåé». Îäíàêî ðàñ-
òîðæåíèå äîãîâîðà â ðîññèéñêîì ãðàæäàíñêîì ïðàâå 
íå ÿâëÿåòñÿ ìåðîé ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåí-
íîñòè, ïîýòîìó íàäëåæèò îïðåäåëèòü ïðèìåíèìîå ê 
îñòàëüíîé ÷àñòè äîãîâîðà ìàòåðèàëüíîå ïðàâî ñ ó÷åòîì 
íîðì ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà. Â îòíîøåíèè 
ïðèìåíèìîãî ìàòåðèàëüíîãî ïðàâà àïåëëÿöèîííûé ñóä 
îòìå÷àåò, ÷òî, ñîãëàñíî ïóíêòó 1 è 2 ñòàòüè 1211 Ãðàæ-
äàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè (â ðåäàêöèè, 
äåéñòâîâàâøåé íà äåíü çàêëþ÷åíèÿ äîãîâîðà), ïðè îò-
ñóòñòâèè ñîãëàøåíèÿ ñòîðîí î ïîäëåæàùåì ïðèìåíå-
íèþ ïðàâå ê äîãîâîðó ïðèìåíÿåòñÿ ïðàâî ñòðàíû, ñ êî-
òîðîé äîãîâîð íàèáîëåå òåñíî ñâÿçàí. Ïðàâîì ñòðàíû, 
ñ êîòîðîé äîãîâîð íàèáîëåå òåñíî ñâÿçàí, ñ÷èòàåòñÿ, 
åñëè èíîå íå âûòåêàåò èç çàêîíà, óñëîâèé èëè ñóùåñòâà 
äîãîâîðà ëèáî ñîâîêóïíîñòè îáñòîÿòåëüñòâ äåëà, ïðàâî 
ñòðàíû, ãäå íàõîäèòñÿ ìåñòî æèòåëüñòâà èëè îñíîâíîå 
ìåñòî äåÿòåëüíîñòè ñòîðîíû, êîòîðàÿ îñóùåñòâëÿåò èñ-
ïîëíåíèå, èìåþùåå ðåøàþùåå çíà÷åíèå äëÿ ñîäåðæà-
íèÿ äîãîâîðà. Ïîñêîëüêó ñòîðîíîé, îñóùåñòâëÿþùåé 
èñïîëíåíèå,  èìåþùåå ðåøàþùåå çíà÷åíèå, ÿâëÿåòñÿ 
èòàëüÿíñêàÿ ôèðìà, óêàçàííàÿ íîðìà îòñûëàåò ê èòà-
ëüÿíñêîìó ïðàâó.

Âìåñòå ñ òåì, ñîãëàñíî ïóíêòó 2 è 3 ñòàòüè 1210 
Ãðàæäàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè, ñî-
ãëàøåíèå ñòîðîí î âûáîðå ïîäëåæàùåãî ïðèìåíå-
íèþ ïðàâà äîëæíî áûòü ïðÿìî âûðàæåíî èëè äîëæ-
íî îïðåäåëåííî âûòåêàòü èç óñëîâèé äîãîâîðà ëèáî 
ñîâîêóïíîñòè îáñòîÿòåëüñòâ äåëà. Âûáîð ñòîðîíàìè 
ïîäëåæàùåãî ïðèìåíåíèþ ïðàâà, ñäåëàííûé ïîñëå 

Ãîääàðä È. À.   Òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà –  äîãîâîð sui generis



112 Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà                                                                                   Òîì 4  ¹ 1   2018

çàêëþ÷åíèÿ äîãîâîðà, èìååò îáðàòíóþ ñèëó è ñ÷è-
òàåòñÿ äåéñòâèòåëüíûì áåç óùåðáà äëÿ ïðàâ òðåòüèõ 
ëèö ñ ìîìåíòà çàêëþ÷åíèÿ äîãîâîðà. Àïåëëÿöèîí-
íûé ñóä ïðèøåë ê âûâîäó, ÷òî ïîñêîëüêó èñòåö ìîòè-
âèðîâàë ñâîè òðåáîâàíèÿ ññûëêàìè íà Ãðàæäàíñêèé 
êîäåêñ Ðîññèéñêîé Ôåäåðàöèè, à îòâåò÷èê â îòçûâå 
íà èñêîâîå çàÿâëåíèå òàêæå ñîñëàëñÿ íà ïîëîæå-
íèÿ Ãðàæäàíñêîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè 
è íå ññûëàëñÿ íà íåîáõîäèìîñòü ïðèìåíåíèÿ èíîãî 
ïðàâà, íåæåëè ðîññèéñêîå, òî ñòîðîíû äîñòèãëè ñî-
ãëàøåíèÿ î ïðèìåíèìîì ïðàâå – ïðàâå Ðîññèéñêîé 
Ôåäåðàöèè. Ñîîòâåòñòâóþùåå òîëêîâàíèå äàíî â 
ïóíêòå 13 Èíôîðìàöèîííîãî ïèñüìà Ïðåçèäèóìà 
Âûñøåãî Àðáèòðàæíîãî Ñóäà Ðîññèéñêîé Ôåäåðà-
öèè îò 09.07.2013 ¹ 158 «Îáçîð ïðàêòèêè ðàññìî-
òðåíèÿ àðáèòðàæíûìè ñóäàìè äåë ñ ó÷àñòèåì èíî-
ñòðàííûõ ëèö» [22, ñ. 3].

Òàêèì îáðàçîì, â ïðîöåññå ðàçðåøåíèÿ ñïîðà 
èç íåïîèìåíîâàííîãî â ñòðàíå ñóäà èëè ñëîæíî-
ãî äîãîâîðà, âêëþ÷àþùåãî â ñåáÿ ýëåìåíòû ðàç-
ëè÷íûõ äîãîâîðíûõ îáÿçàòåëüñòâ, êàêèì ÿâëÿåòñÿ 
òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà, 
ñóä ìîæåò ïðèìåíèòü ðàçëè÷íûå ñèñòåìû íîðì 
ðàçëè÷íûõ ïðàâîïîðÿäêîâ ê ðàçíûì ÷àñòÿì äî-
ãîâîðà. Îäíàêî ïðè âûáîðå ñóäîì ïðèìåíèìîãî 
ïðàâà (â îòñóòñòâèå ñîãëàøåíèÿ ñòîðîí î âûáî-
ðå ïðèìåíèìîãî ïðàâà) òðàíñãðàíè÷íûé äîãîâîð 
ñòðîèòåëüíîãî ïîäðÿäà öåëåñîîáðàçíî êâàëèôè-
öèðîâàòü êàê äîãîâîð sui generis, ðàññìàòðèâàåìûé 
â öåëîì. Â ýòîì ñëó÷àå çàäà÷à ñóäà – óñòàíîâèòü 
ïðàâî ñòðàíû, ñ êîòîðîé äîãîâîð íàèáîëåå òåñíî 
ñâÿçàí, âî èçáåæàíèå ðàñùåïëåíèÿ ñòàòóòà, êîãäà 
ðàçíûå îáÿçàòåëüñòâà ìîãóò ðåãóëèðîâàòüñÿ ðàç-
íûìè ïðàâîïîðÿäêàìè, ÷òî â çíà÷èòåëüíîé ìåðå 
óñëîæíèò ïðîöåññ íå òîëüêî âûáîðà ïðàâà, íî è 
ðàçðåøåíèÿ ñïîðà.

Òàêèì îáðàçîì, ïðîâåäåííûé àíàëèç ïîçâî-
ëèë ïðèéòè ê âûâîäó, ÷òî äîãîâîð òðàíñãðàíè÷íîãî 
ñòðîèòåëüíîãî ïîäðÿäà ïðåäñòàâëÿåò ñîáîé ñàìîñòî-
ÿòåëüíîå ÿâëåíèå, äîãîâîð sui generis è èìååò ñâîè 
õàðàêòåðíûå ÷åðòû è îñîáåííîñòè, à îáúåì ïðàâî-
îòíîøåíèé  ïî íåìó çíà÷èòåëüíî ïðåâûøàåò îáúåì 
ïðàâîîòíîøåíèé â òðàäèöèîííîì ðîññèéñêîì ïî-
íèìàíèè ñòðîèòåëüíîãî ïîäðÿäà.
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TRANSBORDER CONSTRUCTION CONTRACT AS A SUI GENERIS CONTRACT

The author investigates the problems of normative and legal regulation of relations arising 
due to a cross-border construction contract. The author analyzes the concept of «contract» in its 
transborder meaning, analyses the principles of choice of law in cases when parties to the treaty 
have not provided for the applicable law, examines general theoretical and international private 
law doctrine and arbitration practice on the issue of a cross-border construction contract.

In order to properly resolve a dispute from a cross-border construction contract, 
the court must establish the transborder nature of private-law relations, whether their 
contractual or non-contractual nature, establish the legal nature (type) of the transaction 
in order to determine the applicable law.

The author examines the features and peculiarities of a cross-border construction 
contract, which facilitates the establishment of these facts for the court and concludes 
that it is necessary to separate this sort of contracts into a separate type.

The most important aspects revealed by the author in the article concern the theoretical 
and practical aspects of defining the characteristics and features of the transboundary 
construction contract.

In conclusion, the author comes to the conclusion that the cross-border construction 
contract is a contract sui generis.
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ÓÄÊ 347.42
Ý. À. Ãóðîâà*

ÏÎÑËÅÄÑÒÂÈß ÍÅÈÑÏÎËÍÅÍÈß ÊÐÅÄÈÒÎÐÑÊÈÕ ÎÁßÇÀÍÍÎÑÒÅÉ

Â ñòàòüå ðàññìàòðèâàþòñÿ ìåðû, ïðèìåíÿåìûå ê êðåäèòîðó â ñëó÷àå íåèñïîë-
íåíèÿ èì êðåäèòîðñêèõ îáÿçàííîñòåé. Àâòîð óòâåðæäàåò, ÷òî èñïîëíåíèå êðåäè-
òîðñêèõ îáÿçàííîñòåé îáåñïå÷èâàåòñÿ ãðàæäàíñêî-ïðàâîâîé ñàíêöèåé, êîòîðàÿ 
ïîíèìàåòñÿ â øèðîêîì ñìûñëå è âêëþ÷àåò â ñåáÿ ìåðû îòâåòñòâåííîñòè è èíûå 
ìåðû çàùèòû. Â îòíîøåíèè êðåäèòîðà ÃÊ ÐÔ äîïóñêàåò ïðèìåíåíèå òàêîé ìåðû 
îòâåòñòâåííîñòè, êàê âîçìåùåíèå äîëæíèêó óáûòêîâ, îäíàêî ÷àùå èìåþò ìåñòî 
èíûå çàùèòíûå ìåõàíèçìû (íàïðèìåð, îäíîñòîðîííåå èçìåíåíèå óñëîâèé äîãî-
âîðà äîëæíèêîì). Ïî ìíåíèþ àâòîðà, ýòî ñâÿçàíî ñî âñïîìîãàòåëüíûì õàðàêòå-
ðîì êðåäèòîðñêèõ îáÿçàííîñòåé. Â òî æå âðåìÿ ïîäêðåïëåíèå èñïîëíåíèÿ òàêèõ 
îáÿçàííîñòåé ãðàæäàíñêî-ïðàâîâîé ñàíêöèåé ïîä÷åðêèâàåò èõ çíà÷èìîñòü äëÿ 
íàäëåæàùåãî èñïîëíåíèÿ îáÿçàòåëüñòâà è ïîçâîëÿåò ñäåëàòü âûâîä, ÷òî îíè ïðåä-
ñòàâëÿþò ñîáîé ñàìîñòîÿòåëüíûé ýëåìåíò ñîäåðæàíèÿ îáÿçàòåëüñòâà, à íå âêëþ-
÷àþòñÿ â ñîñòàâ ñóáúåêòèâíîãî ïðàâà êðåäèòîðà.
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Äëÿ îáÿçàòåëüñòâåííîãî ïðàâîîòíîøåíèÿ õà-
ðàêòåðíà îïðåäåëåííàÿ ïðàâîâàÿ ïîçèöèÿ ñòîðîí, 
ñîñòîÿùàÿ â òîì, ÷òî ïðàâî îäíîé ñòîðîíû (êðåäè-
òîðà) îñóùåñòâëÿåòñÿ ïîñðåäñòâîì èñïîëíåíèÿ îáÿ-
çàííîñòåé äðóãîé ñòîðîíîé (äîëæíèêîì) (ñò. 307 ÃÊ 
ÐÔ). Îäíàêî, íåñìîòðÿ íà òî, ÷òî êðåäèòîð ÿâëÿåòñÿ 
óïðàâîìî÷åííîé ñòîðîíîé îáÿçàòåëüñòâà è â îñíîâå 
åãî ïðàâîâîãî ñòàòóñà ëåæèò ñóáúåêòèâíîå ïðàâî, â 
ñîäåðæàíèè îáÿçàòåëüñòâåííîãî ïðàâîîòíîøåíèÿ 
íåðåäêî ìîæíî âûäåëèòü òàê íàçûâàåìûå êðåäèòîð-
ñêèå îáÿçàííîñòè (íàïðèìåð, îáÿçàííîñòè ïî îêà-
çàíèþ ñîäåéñòâèÿ (ï. 3 ñò. 307, ñò. 718, 750, 762, ï. 2 
ñò. 1031 ÃÊ ÐÔ), ïðèíÿòèþ íàäëåæàùåãî èñïîëíå-
íèÿ (ï. 1 ñò. 406 ÃÊ ÐÔ), âûäà÷å ðàñïèñêè, ïðèíÿ-
òèþ äîëãîâîãî äîêóìåíòà (ï. 2 ñò. 408 ÃÊ ÐÔ)). Î÷å-
âèäíî, ÷òî îíè íå ÿâëÿþòñÿ ÷àñòüþ ñóáúåêòèâíîãî 
ïðàâà êðåäèòîðà, à ïðåäñòàâëÿþò ñîáîé îòäåëüíûé 
ýëåìåíò ñîäåðæàíèÿ îáÿçàòåëüñòâåííîãî ïðàâîîò-
íîøåíèÿ õîòÿ áû ïîòîìó, ÷òî â ñëó÷àå íåèñïîëíå-
íèÿ òàêèõ îáÿçàííîñòåé êðåäèòîð ìîæåò ïðåòåðïåòü 
íåêîòîðûå íåãàòèâíûå ïîñëåäñòâèÿ, ò. å. êðåäèòîð 
íå ìîæåò îòêàçàòüñÿ îò èõ èñïîëíåíèÿ, êàê îò ðåà-
ëèçàöèè ñâîåãî ïðàâà. Â ñâÿçè ñ ýòèì ìû íå ìîæåì 
ñîãëàñèòüñÿ ñ Â. Â. Ãðóçäåâûì, êîòîðûé âêëþ÷àåò 
êðåäèòîðñêóþ îáÿçàííîñòü â ñîñòàâ ñóáúåêòèâíîãî 
ïðàâà êðåäèòîðà [1, ñ. 167, 168].

Íåêîòîðûå àâòîðû òàêæå îòìå÷àþò, ÷òî êðåäèòî-
ðà êàê óïðàâîìî÷åííóþ ñòîðîíó îáÿçàòåëüñòâà íà-
çâàòü îáÿçàííîé ñòîðîíîé ìîæíî î÷åíü óñëîâíî [2; 
3, ñ. 57], â ñâÿçè ñ ÷åì âîçíèêàåò âîïðîñ î äîïóñòè-
ìîñòè èñïîëüçîâàíèÿòåðìèíà «îáÿçàííîñòü» â îò-
íîøåíèè êðåäèòîðà. Äåéñòâèòåëüíî, êðåäèòîð êàê 
íîñèòåëü ñóáúåêòèâíîãî ïðàâà, îïðåäåëÿþùåãî åãî 
ïðàâîâîé ñòàòóñ, íå ÿâëÿåòñÿ îáÿçàííîé ñòîðîíîé 

ïðàâîîòíîøåíèÿ. Â ñëó÷àå åñëè â ïðîöåññå ðàçâèòèÿ 
ïðàâîîòíîøåíèÿ ó êðåäèòîðà âîçíèêíåò êàêàÿ-ëèáî 
îáÿçàííîñòü, òî,ñëåäóÿ ëîãèêå ï. 2 ñò. 308 ÃÊ ÐÔ, åãî 
ñòàòóñ äîëæåí èçìåíèòüñÿíà ñòàòóñ äîëæíèêà. Ìåæ-
äó òåì åñëè ðå÷ü èäåò î «êðåäèòîðñêîé îáÿçàííîñòè», 
ýòîãî íå ïðîèñõîäèò. Äåëî â òîì, ÷òî â îòëè÷èå îò 
îáÿçàííîñòè äîëæíèêà êðåäèòîðñêàÿ îáÿçàííîñòü 
íå îáðàçóåò îñíîâó ïðàâîâîãî ñòàòóñà êðåäèòîðà êàê-
ñóáúåêòà îáÿçàòåëüñòâà, ò. å. íå âûòåñíÿåò, à â íåêîòî-
ðîì ðîäå äîïîëíÿåò ñóáúåêòèâíîå ïðàâî êðåäèòîðà, 
ñïîñîáñòâóÿ åãî ðåàëèçàöèè ïîñðåäñòâîì îêàçàíèÿ 
ñîäåéñòâèÿ äîëæíèêó. Ñëåäîâàòåëüíî, êðåäèòîð, 
îñòàâàÿñü óïðàâîìî÷åííîé ñòîðîíîé, ìîæåò èìåòü 
êðåäèòîðñêèå îáÿçàííîñòè, êîòîðûå â ñèëó ñâîåãî 
âñïîìîãàòåëüíîãî õàðàêòåðà íå èçìåíÿþò åãî ñòàòóñ 
íà ñòàòóñ äîëæíèêà. Íåñìîòðÿ íà óêàçàííîå ðàçëè-
÷èå ìåæäó îáÿçàííîñòüþ êðåäèòîðà è îáÿçàííîñòüþ 
äîëæíèêà, îíè èäåíòè÷íû ïî ñâîåé þðèäè÷åñêîé 
ïðèðîäå, ïîýòîìó ïðèìåíåíèå òàêîãî òåðìèíà ïî 
îòíîøåíèþ ê êðåäèòîðó ïðåäñòàâëÿåòñÿ âïîëíå äî-
ïóñòèìûì.

Âàæíî çàìåòèòü, ÷òî ëþáàÿ îáÿçàííîñòü äîëæíà 
áûòü ïîäêðåïëåíà ñðåäñòâàìè ïðàâîâîãî ïðèíóæäå-
íèÿ ê åå èñïîëíåíèþ, ò. ê. ïðàâîâîå ïîëå íå äîëæíî 
ïðåäîñòàâëÿòü ñóáúåêòàì ïðàâîîòíîøåíèÿ âîçìîæ-
íîñòè íåèñïîëíåíèÿ îáÿçàííîñòè áåç ïðåòåðïå-
âàíèÿ êàêèõ-ëèáî íåãàòèâíûõ ïîñëåäñòâèé. Òàêèå 
ñðåäñòâà ïðàâîâîãî ïðèíóæäåíèÿ ê íàäëåæàùåìó 
èñïîëíåíèþ îáÿçàííîñòåé â äîêòðèíå òðàäèöèîííî 
îáîçíà÷àþòñÿ îáùèì ïîíÿòèåì ãðàæäàíñêî-ïðàâî-
âîé ñàíêöèè. Ïðè ýòîì êàòåãîðèþ «ñàíêöèÿ» ìû 
ïîíèìàåì â øèðîêîì ñìûñëå êàê îáúåäèíÿþùóþ 
ìåðû ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåííîñòè è èíûå 
çàùèòíûå ìåðû [4, ñ. 15, 17; 5, ñ. 26; 6, ñ. 11]. 
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Ìåæäó òåì òàêîå ïîíèìàíèå ñàíêöèè âûçûâàåò 
âîïðîñ î ñîîòíîøåíèè ïîíÿòèé «ñàíêöèÿ», «îòâåò-
ñòâåííîñòü» è «ìåðû çàùèòû».

Ïðîâîäÿ ðàçãðàíè÷åíèå ðàññìàòðèâàåìûõ ïîíÿ-
òèé, íåêîòîðûå èññëåäîâàòåëè â êà÷åñòâå îòëè÷èòåëü-
íîãî ïðèçíàêà ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåííîñòè 
íàçûâàþò íàñòóïëåíèå íåãàòèâíûõ ïîñëåäñòâèé äëÿ 
ïðàâîíàðóøèòåëÿ [6, ñ. 12]. Ñ ýòèì ñëîæíî ñîãëàñèòü-
ñÿ, ò. ê. èíûå ìåðû, âõîäÿùèå â ïîíÿòèå ãðàæäàíñêî-
ïðàâîâîé ñàíêöèè íàðÿäó ñ ìåðàìè îòâåòñòâåííîñòè, 
òîæå âëåêóò äëÿ íàðóøèòåëÿ íåæåëàòåëüíûå ïîñëåä-
ñòâèÿ. Êàê ñïðàâåäëèâî îòìå÷àåò È. Î. Ðîìàùåíêî, 
íåãàòèâíûå ïîñëåäñòâèÿ ïðèìåíåíèÿ ñàíêöèé ìîãóò 
ïðîÿâëÿòüñÿ íå òîëüêî â íàëîæåíèè íà íàðóøèòåëÿ 
äîïîëíèòåëüíûõ îáÿçàííîñòåé èëè ëèøåíèè åãî êà-
êèõ-ëèáî ïðàâ, íî è, íàïðèìåð, â ìîðàëüíûõ ñòðàäà-
íèÿõ, îáóñëîâëåííûõ ïðèçíàíèåì ëèöà âèíîâíûì â 
ñîâåðøåíèè ïðàâîíàðóøåíèÿ, ëèáî â ïðèìåíåíèè ê 
íåìó ïðèíóæäåíèÿ, ïîýòîìó îøèáî÷íî ñ÷èòàòü, ÷òî 
íåáëàãîïðèÿòíûì õàðàêòåðîì äëÿ ïðàâîíàðóøèòåëÿ 
íàäåëåíû òîëüêî ìåðû ãðàæäàíñêî-ïðàâîâîé îòâåò-
ñòâåííîñòè [5, ñ. 27].

Äðóãîé õàðàêòåðèñòèêîé ìåð îòâåòñòâåííîñòè 
èññëåäîâàòåëè íàçûâàþò èõ âîñïèòàòåëüíûé õàðàê-
òåð, ïðè÷åì Â. À. Òàðõîâ îáðàùàë âíèìàíèå íà òî, 
÷òî âîñïèòàòåëüíîå âîçäåéñòâèå îêàçûâàåòñÿ è íà 
íàðóøèòåëÿ, è íà âñåõ îêðóæàþùèõ ëèö [7, ñ. 20]. 
Íà íàø âçãëÿä, äàííîå çàìå÷àíèå çàñëóæèâàåò ïîä-
äåðæêè, ïîñêîëüêó ìåðû îòâåòñòâåííîñòè íå òîëüêî 
íåñóò íåãàòèâíûå ïîñëåäñòâèÿ, íî è èìåþò öåëüþ 
íåäîïóùåíèå ïîäîáíûõ íàðóøåíèé â äàëüíåéøåì 
êàê ñî ñòîðîíû íåñóùåãî îòâåòñòâåííîñòü ó÷àñòíèêà 
ïðàâîîòíîøåíèÿ, òàê è ñî ñòîðîíû äðóãèõ ëèö. 

Îäíàêî ñëåäóåò îòìåòèòü, ÷òî âîñïèòàòåëüíûé 
õàðàêòåð ñâîéñòâåíåí è èíûì ìåðàì çàùèòû (ò. å. 
âñåì ñàíêöèÿì), ïîýòîìó ýòîò ïðèçíàê ìåð îòâåò-
ñòâåííîñòè òàêæå íåëüçÿ íàçâàòü îòëè÷èòåëüíûì. 
Ïðè ýòîì «ïðåâåíòèâíàÿ» ôóíêöèÿ ñàíêöèè êà-
ñàåòñÿ è ïîòåíöèàëüíûõ ó÷àñòíèêîâ àíàëîãè÷íûõ 
ïðàâîîòíîøåíèé, ò. ê. íà÷èíàåò ðåàëèçîâàòüñÿ äî åå 
ïðèìåíåíèÿ â êîíêðåòíîì ñëó÷àå. Êàê âåðíî çàìå-
òèë È. Î.  Ðîìàùåíêî, «ñâîé âîñïèòàòåëüíûé ñìûñë 
è ðåàëüíîå çíà÷åíèå ñàíêöèÿ ïðèîáðåòàåò... ìíîãî 
ðàíüøå, ñ ìîìåíòà åå óñòàíîâëåíèÿ â íîðìå ïðàâà» 
[5, ñ. 52].

Ñ÷èòàåì, ÷òî îñîáåííîñòÿìè ìåð îòâåòñòâåí-
íîñòè, ïîçâîëÿþùèìè îòäåëèòü èõ îò èíûõ ìåð çà-
ùèòû, ìîæíî ïðèçíàòü èõ ôîðìó è ôóíêöèþ. Òàê, 
Î. Ñ. Èîôôå ïèñàë, ÷òî îòâåòñòâåííîñòü, ÿâëÿþùàÿ-
ñÿ ñëåäñòâèåì íåèñïîëíåíèÿ îáÿçàííîñòè, âûðàæàåò-
ñÿ ëèáî â çàìåíå íåèñïîëíåííîé îáÿçàííîñòè íîâîé 
îáÿçàííîñòüþ (íàïðèìåð, âîçìåùåíèå ïðè÷èíåííî-
ãî âðåäà), ëèáî â ïðèñîåäèíåíèè ê íàðóøåííîé îáÿ-
çàííîñòè äîïîëíèòåëüíîé îáÿçàííîñòè (èñïîëíåíèå 
äîãîâîðà + âîçìåùåíèå ïðè÷èíåííûõ óáûòêîâ), ëèáî 
â ëèøåíèè ïðàâà, èç êîòîðîãî âûòåêàëà íàðóøåííàÿ 
îáÿçàííîñòü (èçúÿòèå æèëîãî ñòðîåíèÿ ó ñîáñòâåííè-
êà, íå âûïîëíÿþùåãî îáÿçàííîñòè ïî åãî ðåìîíòó). 
Âìåñòå ñ òåì ìåðû ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåí-

íîñòè, âûçûâàÿ îòðèöàòåëüíûå äëÿ ïðàâîíàðóøèòåëÿ 
ïîñëåäñòâèÿ, îáåñïå÷èâàþò âîññòàíîâëåíèå ïðåæíå-
ãî ïîëîæåíèÿ äëÿ ïîòåðïåâøåãî [8, ñ. 14]. Òàêèå îò-
ëè÷èòåëüíûå ïðèçíàêè îòâåòñòâåííîñòè âûäåëÿþò-
ñÿ è íåêîòîðûìè ñîâðåìåííûìè èññëåäîâàòåëÿìè 
[5, ñ. 26–28; 9, ñ. 6, 8; 10, ñ. 204]. 

Ãëàâà 25 ÃÊ ÐÔ, ïîñâÿùåííàÿ ìåðàì îòâåòñòâåí-
íîñòè çà íàðóøåíèå îáÿçàòåëüñòâ, êàñàåòñÿ â îñ-
íîâíîì ãðàæäàíñêî-ïðàâîâûõ ñàíêöèé çà íåèñïîë-
íåíèå (íåíàäëåæàùåå èñïîëíåíèå) îáÿçàííîñòåé 
äîëæíèêà (çà èñêëþ÷åíèåì ñò. 404 ÃÊ ÐÔ î âèíå 
êðåäèòîðà è ñò. 406 ÃÊ ÐÔî ïðîñðî÷êå êðåäèòîðà). 
Òàê, ÃÊ ÐÔ íàçûâàåò òàêèå ìåðû ãðàæäàíñêî-ïðà-
âîâîé îòâåòñòâåííîñòè, êàê âîçìåùåíèåóáûòêîâ, 
âçûñêàíèå íåóñòîéêè è ïðîöåíòîâ íà ñóììó äîëãà 
ïðè íåèñïîëíåíèè äåíåæíîãî îáÿçàòåëüñòâà. Èíûå 
ìåðû îòâåòñòâåííîñòè ìîãóò áûòü ïðåäóñìîòðåíû 
äîãîâîðîì.

×òî êàñàåòñÿ íåèñïîëíåíèÿ êðåäèòîðñêèõ îáÿ-
çàííîñòåé, òî â öåëÿõ çàùèòû èíòåðåñîâ äîëæíèêà 
ÃÊ ÐÔ ïðåäóñìîòðåíî ïðèìåíåíèå ê êðåäèòîðó âîç-
ìåùåíèÿ óáûòêîâ (ñò. 406, ñò. 718 ÃÊ ÐÔ). Ïðè ýòîì 
âîçìîæíîñòü ïîíóæäåíèÿ êðåäèòîðà ê íåïîñðåä-
ñòâåííîìó èñïîëíåíèþ êðåäèòîðñêîé îáÿçàííîñòè, 
â òîì ÷èñëå â ñóäåáíîì ïîðÿäêå, çàêîíîäàòåëüñòâîì 
íå ïðåäóñìîòðåíà. Â îòíîøåíèè æå äîëæíèêà çà-
êîíîì ïðÿìî óñòàíîâëåíî, ÷òî ïðèìåíåíèå ìåð îò-
âåòñòâåííîñòè íå îñâîáîæäàåò åãî îò èñïîëíåíèÿ 
îáÿçàòåëüñòâà â íàòóðå (åñëè èíîå íå ïðåäóñìîòðåíî 
çàêîíîì èëè äîãîâîðîì) (ï. 1 ñò. 396 ÃÊ ÐÔ). Åñëè 
ïðèíèìàòü âî âíèìàíèå òðè ãðóïïû îáðåìåíåíèé, 
â êîòîðûõ âûðàæàåòñÿ îòâåòñòâåííîñòü, âûäåëåí-
íûå Î. Ñ. Èîôôå [8, ñ. 14] è ïðèâåäåííûå âûøå, 
òî ñîõðàíåíèå çà äîëæíèêîì îáÿçàííîñòè ïî èñ-
ïîëíåíèþ îáÿçàòåëüñòâà â íàòóðå äàæå ïîñëå ïðå-
òåðïåâàíèÿ çà åãî íåèñïîëíåíèå (íåíàäëåæàùåå 
èñïîëíåíèå) ñîîòâåòñòâóþùèõ ìåð îòâåòñòâåííîñòè 
êàê ðàç ïðåäñòàâëÿåò ñîáîé ïðèìåð ïðèñîåäèíåíèÿ 
äîïîëíèòåëüíîé îáÿçàííîñòè ê íàðóøåííîé îáÿ-
çàííîñòè. Òåì âðåìåíåì ïðèìåíèìîé ê êðåäèòîðó â 
ãðàæäàíñêî-ïðàâîâîì îáÿçàòåëüñòâå (â ðàìêàõ äåé-
ñòâóþùåãî çàêîíîäàòåëüñòâà) ïðåäñòàâëÿåòñÿ òîëüêî 
çàìåíà íåèñïîëíåííîé êðåäèòîðñêîé îáÿçàííîñòè 
íîâîé îáÿçàííîñòüþ ïî âîçìåùåíèþ óáûòêîâ.

Ïîìèìî ìåð îòâåòñòâåííîñòè â ÃÊ ÐÔ ïðåäóñìî-
òðåíû è èíûå ìåõàíèçìû, íàïðàâëåííûå íà çàùèòó 
èíòåðåñîâ äîëæíèêà â ñëó÷àå íåèñïîëíåíèÿ êðåäè-
òîðñêèõ îáÿçàííîñòåé. Òàê, â ñîîòâåòñòâèè ñî ñò. 404 
ÃÊ ÐÔ, ñóä âïðàâå óìåíüøèòü ðàçìåð îòâåòñòâåííî-
ñòè äîëæíèêà, à ñò. 406 ÃÊ ÐÔ îñâîáîæäàåò äîëæíè-
êà ïî äåíåæíîìó îáÿçàòåëüñòâó îò óïëàòû ïðîöåíòîâ 
çà âðåìÿ ïðîñðî÷êè êðåäèòîðà. Òàêæå â ÃÊ ÐÔ óñòà-
íîâëåíû èíûå íåáëàãîïðèÿòíûå äëÿ êðåäèòîðà ïî-
ñëåäñòâèÿ, â ÷àñòíîñòè, ïðè îòêàçå êðåäèòîðà âûäàòü 
ðàñïèñêó, âåðíóòü äîëãîâîé äîêóìåíò èëè îòìåòèòü â 
ðàñïèñêå íåâîçìîæíîñòü åãî âîçâðàùåíèÿ äîëæíèê 
âïðàâå çàäåðæàòü èñïîëíåíèå (ñò. 408 ÃÊ ÐÔ). 

Äîïîëíèòåëüíî ê îáùèì íîðìàì ÃÊ ÐÔ ñïåöè-
àëüíûìè ïðàâèëàìè î äîãîâîðå ïîäðÿäà â öåëÿõ çà-
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ùèòû èíòåðåñîâ äîëæíèêà (ïîäðÿä÷èêà) â ñëó÷àå 
íåîêàçàíèÿ çàêàç÷èêîì ñîäåéñòâèÿ â âûïîëíåíèè 
ðàáîòû ïðåäóñìîòðåíà âîçìîæíîñòü ïåðåíåñåíèÿ 
ñðîêîâ èñïîëíåíèÿ ðàáîòû ëèáî óâåëè÷åíèÿ óêà-
çàííîé â äîãîâîðå öåíû ðàáîòû (ñò. 718 ÃÊ ÐÔ), 
à â ñò. 750 ÃÊ ÐÔ î äîãîâîðå ñòðîèòåëüíîãî ïîäðÿäà 
óñòàíîâëåíî, ÷òî â ñëó÷àå íåèñïîëíåíèÿ îáÿçàííî-
ñòè ïî ïðèíÿòèþ âñåõ ðàçóìíûõ ìåð ïî óñòðàíåíèþ 
ïðåïÿòñòâèé ê íàäëåæàùåìó èñïîëíåíèþ äîãîâîðà 
íå îêàçàâøàÿ ñîòðóäíè÷åñòâî ñòîðîíà óòðà÷èâàåò 
ïðàâî íà âîçìåùåíèå óáûòêîâ, ïðè÷èíåííûõ íå-
óñòðàíåíèåì ñîîòâåòñòâóþùèõ ïðåïÿòñòâèé.

Òàêèì îáðàçîì, ìîæíî ðàçäåëèòü ïîñëåäñòâèÿ 
íàðóøåíèÿ êðåäèòîðñêèõ îáÿçàííîñòåé íà äâå ãðóï-
ïû: ïðèìåíåíèå ìåð ãðàæäàíñêî-ïðàâîâîé îòâåò-
ñòâåííîñòè è èíûõ ìåð çàùèòû èíòåðåñîâ äîëæíè-
êà. Èíûå çàùèòíûå ìåðû ìîæíî, â ñâîþ î÷åðåäü, 
ðàçäåëèòü íà ìåðû, íåïîñðåäñòâåííî âîçäåéñòâóþ-
ùèå íà êðåäèòîðà (íàïðèìåð, çàäåðæêà èñïîëíåíèÿ 
äîëæíèêîì (ñò. 408 ÃÊ ÐÔ), îäíîñòîðîííåå èçìåíå-
íèå óñëîâèé äîãîâîðà (ñò. 718 ÃÊ ÐÔ)), è ìåðû, êà-
ñàþùèåñÿ îòâåòñòâåííîñòè äîëæíèêà (óìåíüøåíèå 
ñóäîì ðàçìåðà îòâåòñòâåííîñòè äîëæíèêà (ñò. 404 ÃÊ 
ÐÔ), îñâîáîæäåíèå äîëæíèêà ïî äåíåæíîìó îáÿçà-
òåëüñòâó îò óïëàòû ïðîöåíòîâ çà âðåìÿ ïðîñðî÷êè 
êðåäèòîðà (ñò. 406 ÃÊ ÐÔ), óòðàòà êðåäèòîðîì ïðàâà 
íà âîçìåùåíèå óáûòêîâ, ïðè÷èíåííûõ íåóñòðàíå-
íèåì ïðåïÿòñòâèé ê íàäëåæàùåìó èñïîëíåíèþ äî-
ãîâîðà (ñò. 750 ÃÊ ÐÔ)).

Ïîëàãàåì, ÷òî íàëè÷èå ðàçëè÷íûõ ïðåäñòàâëå-
íèé î þðèäè÷åñêîé ïðèðîäå ìåð ãðàæäàíñêî-ïðàâî-
âîé îòâåòñòâåííîñòè è èõ ñîîòíîøåíèè ñ èíûìè ìå-
ðàìè çàùèòû ñâÿçàíî ñ îòñóòñòâèåì îáùèõ ïðàâèë 
ÃÊ ÐÔ, êîîðäèíèðóþùèõ ïðèìåíåíèå ê äîëæíèêó è 
ê êðåäèòîðó íîðì î ãðàæäàíñêî-ïðàâîâûõ ñàíêöèÿõ. 
Â öåëÿõ óïîðÿäî÷åíèÿ ïðèìåíåíèÿ ðàññìîòðåííûõ 
â íàñòîÿùåé ñòàòüå çàùèòíûõ ìåõàíèçìîâ è âûäåëå-
íèÿ çíà÷åíèÿ êðåäèòîðñêèõ îáÿçàííîñòåé äëÿ íàä-
ëåæàùåãî èñïîëíåíèÿ îáÿçàòåëüñòâà ïðåäëàãàåìäî-
ïîëíèòü ñò. 309 ÃÊ ÐÔ ñîîòâåòñòâóþùèìè ïóíêòàìè 
è èçëîæèòü åå â ñëåäóþùåé ðåäàêöèè:

«1. Îáÿçàòåëüñòâà äîëæíû èñïîëíÿòüñÿ íàäëåæà-
ùèì îáðàçîì â ñîîòâåòñòâèè ñ óñëîâèÿìè îáÿçàòåëü-
ñòâà è òðåáîâàíèÿìè çàêîíà, èíûõ ïðàâîâûõ àêòîâ, 
à ïðè îòñóòñòâèè òàêèõ óñëîâèé è òðåáîâàíèé – 
â ñîîòâåòñòâèè ñ îáû÷àÿìè èëè èíûìè îáû÷íî 
ïðåäúÿâëÿåìûìè òðåáîâàíèÿìè.

2. Â ñëó÷àå íåèñïîëíåíèÿ (íåíàäëåæàùåãî èñ-
ïîëíåíèÿ) îáÿçàòåëüñòâà ïðèìåíÿþòñÿ ïðàâèëà ãëà-
âû 25 íàñòîÿùåãî Êîäåêñà.

3. Åñëè íåèñïîëíåíèå (íåíàäëåæàùåå èñïîëíå-
íèå) îáÿçàòåëüñòâà ñâÿçàíî ñ íåèñïîëíåíèåì êðå-
äèòîðñêèõ îáÿçàííîñòåé, ïîäëåæàò ïðèìåíåíèþ 
ïðàâèëà ñòàòåé 404 è 406 íàñòîÿùåãî Êîäåêñà, åñëè 
èíîå íå ïðåäóñìîòðåíî çàêîíîì èëè äîãîâîðîì».

Ïðè ýòîì ñëåäóåò èìåòü â âèäó, ÷òî ïðåäóñìîòðåí-
íûå çàêîíîì ìåõàíèçìû ïðåäñòàâëÿþò ñîáîé íå òîëü-
êî ìåðû ãðàæäàíñêî-ïðàâîâîé îòâåòñòâåííîñòè, íî 
è èíûå çàùèòíûå ìåðû. Ñðåäè ìåð, ïðèìåíÿåìûõ 

â ñëó÷àå, åñëè ïðåïÿòñòâèåì ê íàäëåæàùåìó èñïîë-
íåíèþ îáÿçàòåëüñòâà ÿâèëîñü íåèñïîëíåíèå èëè íå-
íàäëåæàùåå èñïîëíåíèå êðåäèòîðñêèõ îáÿçàííîñòåé, 
ïðåîáëàäàþò èíûå çàùèòíûå ìåðû, à íå ìåðû îòâåò-
ñòâåííîñòè, ÷òî ñâÿçàíî ñ îðãàíèçàöèîííûì, âñïî-
ìîãàòåëüíûì õàðàêòåðîì òàêèõ îáÿçàííîñòåé. Òåì 
âðåìåíåì îáåñïå÷åííîñòü èñïîëíåíèÿ êðåäèòîðñêèõ 
îáÿçàííîñòåé ãðàæäàíñêî-ïðàâîâîé ñàíêöèåé ïîä÷åð-
êèâàåò èõ çíà÷èìóþ ðîëü â îáåñïå÷åíèè íàäëåæàùåãî 
èñïîëíåíèÿ ãðàæäàíñêî-ïðàâîâîãî îáÿçàòåëüñòâà.
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CONSEQUENCES OF BREACH OF CREDITOR’S OBLIGATIONS

The article considers the measures which should be applied to a creditor in case 
of breach of creditor’s obligations. The author states that performance of creditor’s 
obligations is protected by civil-law sanction. The term «sanction» is comprehended by 
the author in a general sense and integrates penalties and other protection measures. 
Under the Civil Code of the RF compensation of losses can be applied to a creditor as a 
penalty, but other protection measures are applied to acreditor oftener (for example,one-
sided change of contract conditions by adebtor) because of subsidiary character of 
creditor’s obligations. At the same time, ensuring performance of such duties by civil-
law sanctions emphasizes their importance for the proper performance of obligation and 
allows to make aconclusion that creditor’s obligations are an independent element of the 
content of the civil obligation and are not a part of acreditor’s right.
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ÓÄÊ. 343.13
Þ. Î. Ìåùåðÿêîâà*

ÐÅÀÁÈËÈÒÀÖÈß ÊÀÊ ÖÅËÜ ÏÐÎÈÇÂÎÄÑÒÂÀ 
ÏÎ ÓÃÎËÎÂÍÎÌÓ ÄÅËÓ Â ÎÒÍÎØÅÍÈÈ ÓÌÅÐØÅÃÎ

Â ñòàòüå ðàññìàòðèâàåòñÿ ðåàáèëèòàöèÿ êàê öåëü ïðîèçâîäñòâà ïî óãîëîâíî-
ìó äåëó ïîñëå ñìåðòè ïîäîçðåâàåìîãî (îáâèíÿåìîãî). Àêòóàëüíîñòü èññëåäîâàíèÿ 
îïðåäåëÿåòñÿ íåîáõîäèìîñòüþ çàùèòû ÷åñòè è äîáðîãî èìåíè óìåðøåãî, ñîõðà-
íåíèÿ äîñòîéíîãî ê íåìó îòíîøåíèÿ. Ðåàáèëèòàöèÿ ðàññìàòðèâàåòñÿ àâòîðîì êàê 
îäèí èç ñïîñîáîâ òàêîé çàùèòû, â ñâÿçè ñ ÷åì ÿâëÿåòñÿ åäèíñòâåííîé öåëüþ ïðî-
èçâîäñòâà ïî óãîëîâíîìó äåëó â îòíîøåíèè óìåðøåãî. Òåìà ðàñêðûâàåòñÿ ÷åðåç 
àíàëèç ñîäåðæàíèÿ èíñòèòóòà ðåàáèëèòàöèè. Àâòîð ïðèõîäèò ê âûâîäó, ÷òî äëÿ 
óìåðøåãî ðåàáèëèòàöèÿ ñîñòîèò â ïðèçíàíèè åãî íåâèíîâíûì â ñîâåðøåíèè ïðå-
ñòóïëåíèÿ, ïóòåì ïðèíÿòèÿ ñîîòâåòñòâóþùåãî óãîëîâíî-ïðîöåññóàëüíîãî àêòà 
(ïðèãîâîðà, ïîñòàíîâëåíèÿ, îïðåäåëåíèÿ). Ïðàâîâûì ïîñëåäñòâèåì òàêîãî ïðè-
çíàíèÿ ÿâëÿåòñÿ âîçíèêíîâåíèå ó áëèçêèõ ðîäñòâåííèêîâ óìåðøåãî èëè èíûõ 
çàèíòåðåñîâàííûõ ëèö ïðàâà íà îáðàùåíèå çà âîññòàíîâëåíèåì äîáðîãî èìåíè 
è äîáðîé ïàìÿòè îá óìåðøåì, à òàêæå ïðàâà íà îáðàùåíèå çà âîçìåùåíèåì âðåäà, 
ïðè÷èíåííîãî óãîëîâíûì ïðåñëåäîâàíèåì óìåðøåãî. 

Êëþ÷åâûå ñëîâà: óãîëîâíîå ñóäîïðîèçâîäñòâî, ïîäîçðåâàåìûé (îáâèíÿåìûé), 
ïðåêðàùåíèå óãîëîâíîãî äåëà, ñìåðòü ïîäîçðåâàåìîãî (îáâèíÿåìîãî), ðåàáèëèòà-
öèÿ, íåðåàáèëèòèðóþùèå îñíîâàíèÿ, íàçíà÷åíèå óãîëîâíîãî ñóäîïðîèçâîäñòâà.

* © Ìåùåðÿêîâà Þ. Î., 2018
Ìåùåðÿêîâà Þëèÿ Îëåãîâíà (julia.maksimikhina@legalclinic.ru), êàôåäðà óãîëîâíîãî ïðàâà è ïðîöåññà, Òîëüÿòòèí-

ñêèé ãîñóäàðñòâåííûé óíèâåðñèòåò, 445020, Ðîññèéñêàÿ Ôåäåðàöèÿ, ã. Òîëüÿòòè, óë. Áåëîðóññêàÿ, 14.

Óãîëîâíîå ñóäîïðîèçâîäñòâî íå òîëüêî ñëóæèò 
èíñòðóìåíòîì óãîëîâíîãî ïðåñëåäîâàíèÿ è íàêàçà-
íèÿ âèíîâíûõ, íî è ÿâëÿåòñÿ ñïîñîáîì çàùèòû îò 
ëþáîãî íåîáîñíîâàííîãî îáâèíåíèÿ. Ýòà ìûñëü, 
ðàçâèâàåìàÿ ó÷åíûìè ñ ìîìåíòà íà÷àëà â íàøåé 
ñòðàíå ïðîöåññà ïðåîáðàçîâàíèÿ îáùåñòâåííûõ îò-
íîøåíèé [1, ñ. 3], ïîëó÷èëà çàêðåïëåíèå â ñò. 6 ÓÏÊ 
ÐÔ è ÿâëÿåòñÿ â íàñòîÿùåå âðåìÿ äîìèíèðóþùåé. 

Â òåõ ñëó÷àÿõ, êîãäà ëèöî áûëî íåçàêîííî è íå-
îáîñíîâàííî ïîäâåðãíóòî óãîëîâíîìó ïðåñëåäîâà-
íèþ, óãîëîâíî-ïðîöåññóàëüíûé çàêîí ïðåäóñìîòðåë 
ñïîñîá âîññòàíîâëåíèÿ íàðóøåííûõ ïðàâ è ñâîáîä 
íåîáîñíîâàííî îáâèíåííîãî. Òàêèì ñïîñîáîì ÿâ-
ëÿåòñÿ ðåàáèëèòàöèÿ. Ðåàáèëèòàöèÿ êàæäîãî, íå-
îáîñíîâàííî ïîäâåðãøåãîñÿ óãîëîâíîìó ïðåñëå-
äîâàíèþ, ÿâëÿåòñÿ òàêîé æå îðãàíè÷åñêîé ÷àñòüþ 
íàçíà÷åíèÿ óãîëîâíîãî ñóäîïðîèçâîäñòâà, êàê è 
óãîëîâíîå ïðåñëåäîâàíèå âèíîâíûõ è íàçíà÷åíèå 
èì ñïðàâåäëèâîãî íàêàçàíèÿ (÷. 2 ñò. 6 ÓÏÊ ÐÔ). 

Èç áóêâàëüíîãî ñîäåðæàíèÿ ï. 4 ÷. 1 ñò. 24 ÓÏÊ 
ÐÔ ñëåäóåò âîçìîæíîñòü ðåàáèëèòàöèè ëèö, íåçà-
êîííî è íåîáîñíîâàííî ïîäâåðãíóòûõ óãîëîâíîìó 
ïðåñëåäîâàíèþ íå òîëüêî ïðèæèçíåííî, íî è ïî-
ñìåðòíî. 

Ðàñïðîñòðàíåíèå êîíñòèòóöèîííîãî ïðàâà íà 
îõðàíó äîñòîèíñòâà ëè÷íîñòè íå òîëüêî íà ïåðèîä 
æèçíè ÷åëîâåêà ïîäòâåðäèë Êîíñòèòóöèîííûé Ñóä 
ÐÔ, óêàçàâ, ÷òî îíî îáÿçûâàåò ãîñóäàðñòâî ñîçäàâàòü 
ïðàâîâûå ãàðàíòèè äëÿ çàùèòû ÷åñòè è äîáðîãî èìå-
íè óìåðøåãî, ñîõðàíåíèÿ äîñòîéíîãî ê íåìó îòíî-
øåíèÿ [2].

Èäåÿ âîññòàíîâëåíèÿ ïðàâ ëèöà, íåçàêîííî ïîä-
âåðãíóòîãî óãîëîâíîìó ïðåñëåäîâàíèþ, ïîÿâèëàñü 
êàê âîïëîùåíèå ïîòðåáíîñòè â ñïðàâåäëèâîñòè ïðè 
ðàçðåøåíèè óãîëîâíûõ äåë è îñóùåñòâëåíèè ïðà-
âîñóäèÿ [3, ñ. 19]. Åñòåñòâåííûì ïðåäñòàâëÿåòñÿ îñ-
âîáîäèòü èç-ïîä ñòðàæè íåâèíîâíîãî, âîçìåñòèòü 
åìó ïðè÷èíåííûé íåçàêîííûì ïðåñëåäîâàíèåì 
âðåä. Èíòåðåñ ãîñóäàðñòâà è îáùåñòâà çàêëþ÷àåòñÿ 
íå òîëüêî â òîì, ÷òîáû âèíîâíûé ïîíåñ íàêàçàíèå, 
íî è â òîì, ÷òîáû íåâèíîâíûé íå ïîñòðàäàë îò íå-
çàêîííîãî óãîëîâíîãî ïðåñëåäîâàíèÿ. Òàêàÿ ìûñëü 
âûñêàçûâàëàñü ìíîãèìè îòå÷åñòâåííûìè ïðîöåñ-
ñóàëèñòàìè [4–6]. Ì. Ñ. Ñòðîãîâè÷ îòìå÷àë, ÷òî 
«öåëü ñîâåòñêîãî óãîëîâíîãî ïðîöåññà - óñòàíîâ-
ëåíèå èñòèíû ïî óãîëîâíîìó äåëó, óñòàíîâëåíèå 
è íàêàçàíèå ñîâåðøèâøåãî ïðåñòóïëåíèÿ ëèöà è 
îãðàæäåíèå íåâèíîâíîãî ëèöà îò íåîáîñíîâàííîãî 
îáâèíåíèÿ è îñóæäåíèÿ» [7, ñ. 40]. Ýòà öåëü ôàêòè-
÷åñêè áûëà âîïëîùåíà â ñò. 2 ÓÏÊ ÐÑÔÑÐ â êà÷å-
ñòâå öåëè, íà êîòîðóþ íàïðàâëåíà ðåàëèçàöèÿ çàäà÷ 
óãîëîâíîãî ïðîöåññà. Áûñòðîå è ïîëíîå ðàñêðûòèå 
ïðåñòóïëåíèé, èçîáëè÷åíèå âèíîâíûõ è îáåñïå÷å-
íèå ïðàâèëüíîãî ïðèìåíåíèÿ çàêîíà íåîáõîäèìû ñ 
òåì, ÷òîáû, êàæäûé, ñîâåðøèâøèé ïðåñòóïëåíèå, 
áûë ïîäâåðãíóò ñïðàâåäëèâîìó íàêàçàíèþ è íè 
îäèí íåâèíîâíûé íå áûë ïðèâëå÷åí ê óãîëîâíîé 
îòâåòñòâåííîñòè è îñóæäåí. Â íàó÷íîé ëèòåðàòó-
ðå âñå áîëåå øèðîêîå ðàñïðîñòðàíåíèå ïîëó÷àåò 
âçãëÿä íà óãîëîâíûé ïðîöåññ êàê ñðåäñòâî çàùèòû 
îáâèíÿåìîãî îò íåîáîñíîâàííîãî è íåçàêîííîãî 
îáâèíåíèÿ [8, ñ. 49–56, 9; 10].
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Èäåÿ ðåàáèëèòàöèè ïîëó÷èëà ðàçâèòèå íå òîëüêî 
â íàöèîíàëüíîì çàêîíîäàòåëüñòâå, íî è â ìåæäóíà-
ðîäíîì [11, ñ. 1]. Òàê, â ñò. 5 Åâðîïåéñêîé êîíâåí-
öèè ïðåäóñìîòðåíî ïðàâî êàæäîãî, êòî ñòàë æåðòâîé 
àðåñòà èëè çàêëþ÷åíèÿ ïîä ñòðàæó â íàðóøåíèå ïî-
ëîæåíèé ýòîé ñòàòüè, íà êîìïåíñàöèþ. Ìåæäóíà-
ðîäíûé ïàêò î ãðàæäàíñêèõ è ïîëèòè÷åñêèõ ïðàâàõ 
1966 ã. ñîäåðæèò àíàëîãè÷íóþ íîðìó î íåîáõîäè-
ìîñòè ïðåäîñòàâëåíèÿ êîìïåíñàöèè æåðòâàì íåçà-
êîííîãî àðåñòà è çàêëþ÷åíèÿ ïîä ñòðàæó, à òàêæå 
ñóäåáíîé îøèáêè. Â ïðîòîêîëå ¹ 7 ê Åâðîïåéñêîé 
êîíâåíöèè ïðåäóñìîòðåíî ïðàâî íà êîìïåíñàöèþ 
â ñëó÷àå, åñëè ëèöî ïîíåñëî íàêàçàíèå â ðåçóëüòàòå 
íåçàêîííîãî îñóæäåíèÿ.

Êîíñòèòóöèÿ ÐÔ çàêðåïëÿåò ïðàâî êàæäîãî íà 
âîçìåùåíèå ãîñóäàðñòâîì âðåäà, ïðè÷èíåííîãî íå-
çàêîííûìè äåéñòâèÿìè (èëè áåçäåéñòâèåì) îðãàíîâ 
ãîñóäàðñòâåííîé âëàñòè èëè èõ äîëæíîñòíûõ ëèö 
(ñò. 53). Ýòè ïîëîæåíèÿ ñò. 53 Êîíñòèòóöèè äåòàëè-
çèðîâàíû â ñò. 1069, 1070 ÃÊ ÐÔ. 

Ðåàáèëèòàöèÿ êàê èíñòèòóò óãîëîâíî-ïðîöåñ-
ñóàëüíîãî ïðàâà âïåðâûå ïîëó÷èëà íîðìàòèâíîå 
îôîðìëåíèå â ãë. 18 ÓÏÊ ÐÔ.

Ñàì òåðìèí «ðåàáèëèòàöèÿ» (îò ëàòèíñêîãî 
rehabilitatio — âîññòàíîâëåíèå) îçíà÷àåò âîññòàíîâ-
ëåíèå â ïðàâàõ [12, ñ. 516]. Â ñîâðåìåííûõ ñëîâàðÿõ 
ðóññêîãî ÿçûêà ñîäåðæàòñÿ ñëåäóþùèå îïðåäåëåíèÿ 
ðåàáèëèòàöèè: «Âîññòàíîâëåíèå ÷åñòè, ðåïóòàöèè 
íåïðàâèëüíî îáâèíåííîãî èëè îïîðî÷åííîãî ëèöà, 
âîññòàíîâëåíèå (ïî ñóäó èëè â àäìèíèñòðàòèâíîì 
ïîðÿäêå) â ïðåæíèõ ïðàâàõ» èëè «Âîññòàíîâëåíèå 
äîáðîãî èìåíè, ðåïóòàöèè íåïðàâèëüíî îáâèíåí-
íîãî, îïîðî÷åííîãî ëèöà; îòìåíà âñåõ ïðàâîâûõ ïî-
ñëåäñòâèé» [13, ñ. 1051], èëè «ðåàáèëèòèðîâàòü - âîñ-
ñòàíàâëèâàòü ïðåæíþþ íåçàïÿòíàííóþ ðåïóòàöèþ 
(èëè â ïðåæíèõ ïðàâàõ)» [14, ñ. 598].

Çàêîíîäàòåëüíîå îïðåäåëåíèå ðåàáèëèòàöèè äî 
ââåäåíèÿ â äåéñòâèå ÓÏÊ ÐÔ îòñóòñòâîâàëî, âñëåä-
ñòâèå ÷åãî åäèíîãî ïîäõîäà ê åå ïîíèìàíèþ â òåîðèè 
è íà ïðàêòèêå âûðàáîòàíî íå áûëî. Îïðåäåëåíèå ðå-
àáèëèòàöèè â Îñíîâàõ óãîëîâíîãî ñóäîïðîèçâîäñòâà 
ÑÑÑÐ è ÓÏÊ ÐÑÔÑÐ 1960 ã. îòñóòñòâîâàëî, òåì íå 
ìåíåå òåðìèí «ðåàáèëèòàöèÿ» â òåêñòå çàêîíà óïî-
òðåáëÿëñÿ äâàæäû. Òàê, â ñò. 5 Îñíîâ óãîëîâíîãî 
ñóäîïðîèçâîäñòâà è ñò.5 ÓÏÊ ÐÑÔÑÐ óêàçûâàëîñü 
íà íåâîçìîæíîñòü ïðåêðàùåíèÿ óãîëîâíîãî äåëà 
ïðè íåîáõîäèìîñòè ðåàáèëèòàöèè óìåðøåãî. Ñòàòüÿ 
385 ÓÏÊ ÐÑÔÑÐ äîïóñêàëà âîçìîæíîñòü âîçîáíî-
âèòü ïðîèçâîäñòâî ïî óãîëîâíîìó äåëó â îòíîøåíèè 
óìåðøåãî îñóæäåííîãî ïî âíîâü îòêðûâøèìñÿ îá-
ñòîÿòåëüñòâàì â öåëÿõ åãî ðåàáèëèòàöèè. Ïðè ýòîì 
çíà÷åíèå òåðìèíà «ðåàáèëèòàöèÿ» â çàêîíå íå ðàçú-
ÿñíÿëîñü. 

Â íàó÷íîé ëèòåðàòóðå âîïðîñ î ïîíÿòèè ðåàáè-
ëèòàöèè âñå åùå ÿâëÿåòñÿ äèñêóññèîííûì. Ó÷åíû-
ìè âûñêàçûâàþòñÿ ðàçëè÷íûå ìíåíèÿ îòíîñèòåëüíî 
ðåàáèëèòàöèè êàê èíñòèòóòà óãîëîâíî-ïðîöåññóàëü-
íîãî ïðàâà. Êàæäûé ñòðåìèòñÿ ïîä÷åðêíóòü òó èëè 
èíóþ ÷åðòó, êîòîðàÿ íàèáîëåå òî÷íî âûðàæàåò åãî 

ñóùíîñòü. Ñóùåñòâóþùèå òî÷êè çðåíèÿ íà ïîíÿ-
òèå ðåàáèëèòàöèè ìîæíî ðàçäåëèòü íà òðè ãðóïïû: 
1) ðåàáèëèòàöèÿ îòîæäåñòâëÿåòñÿ ñ ôàêòîì îïðàâäà-
íèÿ ëèöà èëè ïðåêðàùåíèÿ äåëà ïî ðåàáèëèòèðóþ-
ùèì îñíîâàíèÿì [6, ñ. 13]; 2) ðåàáèëèòàöèÿ çàêëþ-
÷àåòñÿ â ðåàëèçàöèè ìåð ïî âîññòàíîâëåíèþ ïðàâ è 
èíòåðåñîâ ëèö, íåçàêîííî ïîäâåðãíóòûõ óãîëîâíîìó 
ïðåñëåäîâàíèþ [15, ñ. 48]; 3) ðåàáèëèòàöèÿ âêëþ÷àåò 
â ñåáÿ è îïðàâäàíèå, è ïðîöåäóðó âîññòàíîâëåíèÿ â 
ïðàâàõ è âîçìåùåíèÿ âðåäà [16, ñ. 16; 17, ñ. 23–24].

Ñîãëàñíî ïåðâîé òî÷êå çðåíèÿ, ðåàáèëèòàöèÿ çà-
êëþ÷àåòñÿ òîëüêî â îïðàâäàíèè, ò. å. ïîñòàíîâëåíèè 
îïðàâäàòåëüíîãî ïðèãîâîðà èëè ïðåêðàùåíèÿ óãî-
ëîâíîãî äåëà ïî ðåàáèëèòèðóþùèì îñíîâàíèÿì áåç 
îáåñïå÷åíèÿ ðåàëèçàöèè ýòîãî ðåøåíèÿ. Ïîñëåä-
ñòâèÿ îïðàâäàíèÿ â âèäå âîññòàíîâëåíèÿ íà ðàáîòå 
èëè âîçìåùåíèÿ èìóùåñòâåííîãî óùåðáà âûõîäÿò 
çà ïðåäåëû ïîíÿòèÿ ðåàáèëèòàöèÿ. Ýòîé òî÷êè çðå-
íèÿ ïðèäåðæèâàþòñÿ Á. Ò. Áåçëåïêèí, À. Ã. Ýäèëÿí, 
Ò. Ò. Òàäæèåâ, ×. Ñ. Êàñóìîâ è äð. [6, ñ. 13; 17, ñ. 23–
24; 18, ñ. 15].

Îäíàêî ïîíèìàíèå ðåàáèëèòàöèè êàê ôàêòà 
óñòàíîâëåíèÿ íåïðè÷àñòíîñòè ëèöà ê ñîâåðøåíèþ 
ïðåñòóïëåíèÿ, ôàêòà åãî îïðàâäàíèÿ íå îòðàæàåò â 
ïîëíîé ìåðå ñóùíîñòè äàííîãî èíñòèòóòà, ïîñêîëü-
êó èñêëþ÷àåò ïðîöåäóðó âîññòàíîâëåíèÿ äðóãèõ, 
ïîìèìî ÷åñòè è äîñòîèíñòâà, ïðàâ è ñâîáîä ëèöà, 
íåçàêîííî èëè íåîáîñíîâàííî ïîäâåðãíóòîãî óãî-
ëîâíîìó ïðåñëåäîâàíèþ, è âîçìåùåíèÿ ïðè÷èíåí-
íîãî åìó âðåäà.

Êàê óêàçûâàåò À. À. Ïîäîïðèãîðà, ïðèíÿòèåì â 
îòíîøåíèè ëèöà îïðàâäàòåëüíîãî ðåøåíèÿ ïðîöåññ 
ðåàáèëèòàöèè íå çàâåðøàåòñÿ. Íàïðîòèâ, èìåííî 
ýòîò ìîìåíò ÿâëÿåòñÿ îòïðàâíîé òî÷êîé ðåàáèëèòà-
öèîííîãî ïðîöåññà [19, ñ. 23].

Òàêîé ïîäõîä ê ïîíÿòèþ ðåàáèëèòàöèè ïîä-
äåðæèâàåòñÿ Ë. Â. Áîéöîâîé, Í. Â. Çèíüêåâè÷åì, 
À. À. Ïîäîïðèãîðîé, Ì. Ô. Ïîëÿêîâîé è äð. [19, 
ñ. 34; 20, ñ. 8; 21, ñ. 3]. Ïðèâåðæåíöû ýòîé òî÷êè çðå-
íèÿ íàñòàèâàþò íà ïîíèìàíèè ðåàáèëèòàöèè êàê 
ïðîöåññà, ïðîöåäóðû âîññòàíîâëåíèÿ ïðàâ è âîçìå-
ùåíèÿ âðåäà, ïðè÷èíåííîãî ëèöó íåçàêîííûì óãî-
ëîâíûì ïðåñëåäîâàíèåì. Ïðîöåññóàëüíûé äîêóìåíò, 
îïðàâäûâàþùèé ëèöî, ïî èõ ìíåíèþ, ÿâëÿåòñÿ îñíî-
âàíèåì äëÿ çàïóñêà âîññòàíîâèòåëüíûõ ðåàáèëèòàöè-
îííûõ ïðîöåäóð. Ðåàáèëèòàöèÿ â óãîëîâíîì ïðîöåññå 
ÿâëÿåòñÿ ëèøü ïðîöåññóàëüíîé ôîðìîé âîçìåùåíèÿ 
âðåäà è âîññòàíîâëåíèÿ â ïðàâàõ. 

Òàêîå ïîíèìàíèå ðåàáèëèòàöèè, ïî ìíåíèþ ýòèõ 
àâòîðîâ, ñîîòâåòñòâóåò ñìûñëó, çàëîæåííîìó â ÓÏÊ 
ÐÔ. Ñîãëàñíî ÓÏÊ ÐÔ, ðåàáèëèòàöèÿ åñòü ñëåä-
ñòâèå ïðèçíàíèÿ ëèöà íåâèíîâíûì â ñîâåðøåíèè 
ïðåñòóïëåíèÿ, ò. å. èìåííî âîññòàíîâëåíèå ïðàâ è 
ñâîáîä ëèöà, íåçàêîííî èëè íåîáîñíîâàííî ïîä-
âåðãíóòîãî óãîëîâíîìó ïðåñëåäîâàíèþ, è âîçìåùå-
íèå ïðè÷èíåííîãî åìó âðåäà. Ïóíêò 34 ñò. 5 ÓÏÊ 
ÐÔ îïðåäåëÿåò ðåàáèëèòàöèþ èñêëþ÷èòåëüíî êàê 
«ïîðÿäîê âîññòàíîâëåíèÿ ïðàâ è ñâîáîä ëèöà, íåçà-
êîííî è íåîáîñíîâàííî ïîäâåðãíóòîãî óãîëîâíîìó 

Ìåùåðÿêîâà Þ. Î.  Ðåàáèëèòàöèÿ êàê öåëü ïðîèçâîäñòâà ïî óãîëîâíîìó äåëó â îòíîøåíèè óìåðøåãî
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ïðåñëåäîâàíèþ, è âîçìåùåíèÿ ïðè÷èíåííîãî åìó 
âðåäà». Êàê âèäèì, î ðåàáèëèòàöèè êàê îôèöèàëü-
íîì ïðèçíàíèè â óãîëîâíî-ïðîöåññóàëüíîì àêòå íå-
âèíîâíîñòè ëèöà â ÓÏÊ ÐÔ ðå÷è íå èäåò.

Â òî æå âðåìÿ íîðìû äåéñòâóþùåãî ÓÏÊ â ýòîì 
îòíîøåíèè ïðîòèâîðå÷èâû. Åñëè ï. 35 ñò. 5 ÓÏÊ 
îïðåäåëÿåò ðåàáèëèòèðîâàííîãî êàê ëèöî, èìåþùåå 
ïðàâî íà âîçìåùåíèå âðåäà, ïðè÷èíåííîãî åìó â 
ñâÿçè ñ íåçàêîííûì è íåîáîñíîâàííûì óãîëîâíûì 
ïðåñëåäîâàíèåì, òî åñòü ïîäðàçóìåâàåò, ÷òî ðåàáè-
ëèòàöèÿ êàê îñíîâàíèå îáðàùåíèÿ ëèöà çà âîññòà-
íîâëåíèåì ïðàâ óæå ñîñòîÿëàñü, òî ÷. 1 ñò. 134 ÓÏÊ 
ÐÔ óñòàíàâëèâàåò, ÷òî çà îïðàâäàííûì èëè ëèöîì, 
â îòíîøåíèè êîòîðîãî ïðåêðàùåíî óãîëîâíîå ïðå-
ñëåäîâàíèå, ïðèçíàåòñÿ ïðàâî íà ðåàáèëèòàöèþ, êî-
òîðàÿ åùå äîëæíà ñîñòîÿòüñÿ è êîòîðàÿ ïî ñìûñëó 
çàêîíà (÷. 1 ñò. 133 ÓÏÊ ÐÔ) äàåò ïðàâî íà âîçìåùå-
íèå èìóùåñòâåííîãî âðåäà, óñòðàíåíèå ïîñëåäñòâèé 
ìîðàëüíîãî âðåäà è âîññòàíîâëåíèå â òðóäîâûõ, 
ïåíñèîííûõ, æèëèùíûõ è èíûõ ïðàâàõ. 

Òàêîé (ïîñëåäíèé) ïîäõîä ê ïîíÿòèþ ðåàáèëè-
òàöèè ïðåäñòàâëÿåòñÿ íå ñîâñåì âåðíûì. Èç íåãî 
ñëåäóåò, ÷òî îïðàâäàòåëüíîå ðåøåíèå (ïðèãîâîð èëè 
ïîñòàíîâëåíèå î ïðåêðàùåíèè óãîëîâíîãî ïðåñëå-
äîâàíèÿ) ñàìî ïî ñåáå íå ÿâëÿåòñÿ ñâèäåòåëüñòâîì 
ðåàáèëèòàöèè, ñîäåðæàíèå ðåàáèëèòàöèè, êàê îòìå-
÷àåò Ä. Â. Òàòüÿíèí, ñîñòàâëÿþò òîëüêî «êîìïåíñà-
öèîííûå ïðîöåäóðû, îñóùåñòâëÿåìûå íà îñíîâàíèè 
óêàçàííîãî ðåøåíèÿ» [22, ñ. 25]. Íî ëèöî, çà êîòîðûì 
ïðèçíàíî ïðàâî íà âîññòàíîâèòåëüíûå ïðîöåäóðû, 
íå îáÿçàíî îáðàùàòüñÿ çà ðåàëüíûì âîçìåùåíèåì 
ïðè÷èíåííîãî âðåäà, îñîáåííî, åñëè ïðè÷èíåííûé 
âðåä ÿâëÿåòñÿ èñêëþ÷èòåëüíî ìîðàëüíûì. Ïðè òà-
êîì ïîäõîäå ê ïîíÿòèþ ðåàáèëèòàöèè ëèöî, ñ êîòî-
ðîãî â òîé èëè èíîé ôîðìå ñíÿòû íåçàêîííûå îá-
âèíåíèÿ, íå ÿâëÿåòñÿ ðåàáèëèòèðîâàííûì, ÷òî íå 
ñîîòâåòñòâóåò òî÷íîìó ñìûñëó ýòîãî ïîíÿòèÿ.

Èçëîæåííîå ïîçâîëÿåò ïðèçíàòü íàèáîëåå îáî-
ñíîâàííîé òî÷êó çðåíèÿ òåõ àâòîðîâ, êîòîðûå ðàñ-
ñìàòðèâàþò ðåàáèëèòàöèþ è êàê ôàêò âûíåñåíèÿ 
ðåàáèëèòèðóþùåãî (ò. å. îïðàâäûâàþùåãî) ðåøå-
íèÿ, è êàê ïðàâîâûå ïîñëåäñòâèÿ òàêîãî ðåøåíèÿ, 
ïðîöåäóðó âîññòàíîâëåíèÿ â ïðàâàõ è âîçìåùåíèÿ 
âðåäà, ïðè÷èíåííîãî íåçàêîííûì è íåîáîñíîâàí-
íûì óãîëîâíûì ïðåñëåäîâàíèåì. Òàêàÿ ïîçèöèÿ 
ïîääåðæèâàåòñÿ À. Ï. Ãóëÿåâûì, Ì. È. Ïàñòóõîâûì, 
Ë. À. Ïðîêóäèíîé, Í. À. Õóçèíîé, Í. ß. Øèëî è äð. 
[16, ñ. 36–37; 23, ñ. 12].

 Òàêèì îáðàçîì, ïðèõîäèì ê âûâîäó: òåðìèí 
«ðåàáèëèòàöèÿ» â óãîëîâíîì ïðîöåññå èìååò äâà 
çíà÷åíèÿ. Ïðåæäå âñåãî, îí îçíà÷àåò «ïðèçíàíèå â 
óãîëîâíî-ïðîöåññóàëüíîì àêòå íåâèíîâíîñòè ëèöà, 
íåçàêîííî è íåîáîñíîâàííî ïîäâåðãíóòîãî óãîëîâ-
íîìó ïðåñëåäîâàíèþ è/èëè íàêàçàíèþ» [23, ñ. 13]. 
Îïðàâäàòåëüíîå ðåøåíèå (ïðèãîâîð, ïîñòàíîâëå-
íèå, îïðåäåëåíèå) ìîæíî ñ÷èòàòü ðåàáèëèòàöèåé â 
ìàòåðèàëüíîì, òî åñòü óãîëîâíî-ïðàâîâîì ñìûñëå – 
îáâèíåííîå â ñîâåðøåíèè ïðåñòóïëåíèÿ ëèöî ïðè-
çíàåòñÿ íå íàðóøèâøèì óãîëîâíûé çàêîí. Îòñþäà è 

âûòåêàåò ïîñëåäóþùåå âîññòàíîâëåíèå íàðóøåííûõ 
ïðàâ ðåàáèëèòèðîâàííîãî – ëèöî, íå íàðóøèâøåå 
çàêîí, íå ìîæåò è íå äîëæíî íåñòè íèêàêèõ ïîñëåä-
ñòâèé, ñ êîòîðûìè ýòîò çàêîí ñâÿçûâàåò ôàêò åãî 
íàðóøåíèÿ. Èìåííî ïîýòîìó àêò î ðåàáèëèòàöèè 
ðàññìàòðèâàåòñÿ íîðìàìè óãîëîâíî-ïðîöåññóàëüíî-
ãî ïðàâà êàê îñíîâàíèå âîçìåùåíèÿ ðåàáèëèòèðî-
âàííîìó èìóùåñòâåííîãî, ìîðàëüíîãî âðåäà è èíûõ 
ïðè÷èíåííûõ óáûòêîâ. Â ýòîì ñìûñëå ìû ìîæåò 
ãîâîðèòü î ðåàáèëèòàöèè êàê ïðîöåññóàëüíîì ïîíÿ-
òèè, òî åñòü êàê î ïðîöåäóðå (ïðîöåññå) îáðàùåíèÿ 
çà âîññòàíîâëåíèåì íàðóøåííîãî ñòàòóñà. 

Ðàññìîòðåííîå ðàçëè÷èå â ïîíèìàíèè òåðìèíà 
«ðåàáèëèòàöèÿ» èìååò äëÿ íàñ íå òîëüêî òåîðåòè-
÷åñêîå çíà÷åíèå. Ïðàâî íà ðåàáèëèòàöèþ ãàðàíòè-
ðóåòñÿ çàêîíîì ëþáûì ëèöàì, ïåðå÷åíü êîòîðûõ 
ñîäåðæèòñÿ â ÷. 2 ñò. 133 ÓÏÊ ÐÔ, îäíàêî â ñëó÷àå 
ñìåðòè ïîäîçðåâàåìîãî (îáâèíÿåìîãî) âîññòàíîâ-
ëåíèå ïðàâ è âîçìåùåíèÿ âðåäà, ïðè÷èíåííîãî íå-
çàêîííûì óãîëîâíûì ïðåñëåäîâàíèåì, ìîæåò îêà-
çàòüñÿ íåâîçìîæíûì. Â ñâÿçè ñ ýòèì ïðåäñòàâëÿåòñÿ 
âàæíûì îòâåòèòü íà âîïðîñ î òîì, â êàêîì çíà÷åíèè 
òåðìèí «ðåàáèëèòàöèÿ» óïîòðåáëÿåòñÿ â ï. 4 ÷. 1 
ñò. 24 ÓÏÊ ÐÔ. 

Îòâå÷àÿ íà ýòî âîïðîñ, ïðèâåäåì â êà÷åñòâå àð-
ãóìåíòà Çàêîí ÐÔ îò 18 îêòÿáðÿ 1991 ã. ¹ 1761-I 
«Î ðåàáèëèòàöèè æåðòâ ïîëèòè÷åñêèõ ðåïðåññèé», 
áîëüøèíñòâî êîòîðûõ áûëî ðàññòðåëÿíî èëè óìåð-
ëî ïî èíûì ïðè÷èíàì ê ìîìåíòó ïðèíÿòèÿ çàêîíà. 
Ñîäåðæàíèå ýòîãî çàêîíà îäíîçíà÷íî ãîâîðèò î ðàç-
äåëüíîì èñïîëüçîâàíèè ïîíÿòèé «ðåàáèëèòàöèÿ» 
è «âîçìåùåíèå âðåäà», «âîññòàíîâëåíèå ïðàâ». Ðå-
àáèëèòàöèÿ ïî ñìûñëó ýòîãî çàêîíà îçíà÷àåò ïðè-
çíàíèå ôàêòà ïðèìåíåíèÿ ê ëèöó íåîáîñíîâàííûõ 
ðåïðåññèé. Ïðè ýòîì ðåàáèëèòèðîâàííûå ëèöà èìå-
þò ïðàâî íà âîññòàíîâëåíèå â óòðà÷åííûõ ïðàâàõ, 
ñîöèàëüíóþ ïîääåðæêó è êîìïåíñàöèîííûå âûïëà-
òû (ñò. 12). Â ÷àñòíîñòè, ïðèçíàåòñÿ ïðàâî ðåàáèëè-
òèðîâàííûõ ëèö, óòðàòèâøèõ æèëûå ïîìåùåíèÿ â 
ñâÿçè ñ ðåïðåññèÿìè, âîçâðàùàòüñÿ äëÿ ïðîæèâàíèÿ 
â òå ìåñòíîñòè è íàñåëåííûå ïóíêòû, ãäå îíè ïðî-
æèâàëè äî ïðèìåíåíèÿ ê íèì ðåïðåññèé. Â ñëó÷àå 
âîçâðàùåíèÿ íà ïðåæíåå ìåñòî æèòåëüñòâà ðåàáèëè-
òèðîâàííûå ëèöà è ÷ëåíû èõ ñåìåé ïðèíèìàþòñÿ íà 
ó÷åò è îáåñïå÷èâàþòñÿ æèëûìè ïîìåùåíèÿìè â ïî-
ðÿäêå, ïðåäóñìîòðåííîì çàêîíîäàòåëüñòâîì ñóáúåê-
òîâ Ðîññèéñêîé Ôåäåðàöèè (ñò. 13).

 Ïðåäñòàâëÿåòñÿ î÷åâèäíûì, ÷òî ïîíÿòèå «ðåà-
áèëèòèðîâàííîå ëèöî» çäåñü èìååò èíîé ñìûñë, ÷åì 
òîò, ÷òî âûòåêàåò èç ï. 36 ñò. 5 ÓÏÊ, ãäå ðåàáèëèòèðî-
âàííûì íàçâàíî «ëèöî, èìåþùåå ïðàâî íà âîçìåùå-
íèå âðåäà», êàê áóäòî èìåííî ïðèçíàíèå ýòîãî ïðàâà 
ñòàâèò ÷åëîâåêà â ïîëîæåíèå ðåàáèëèòèðîâàííîãî, 
à íå íàîáîðîò. Èñïîëüçîâàíèå ïðàâà íà âîçìåùåíèå 
óùåðáà íå ÿâëÿåòñÿ îáÿçàòåëüíûì ïðèçíàêîì ðåàáè-
ëèòàöèè, îíî ëèøü ýëåìåíò ïðàâà íà ðåàáèëèòàöèþ 
[24, ñ. 14–21], ðàññìàòðèâàåìóþ â ïðîöåññóàëüíîì 
ñìûñëå ýòîãî òåðìèíà. Ðåàáèëèòèðîâàííîå ëèöî íå 
îáÿçàíî îáðàùàòüñÿ çà âîçìåùåíèåì ïðè÷èíåííîãî 
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âðåäà, ñ ìîìåíòà ðåàáèëèòàöèè îíî àâòîìàòè÷åñêè 
íàäåëÿåòñÿ òàêèì ïðàâîì. 

Ïîäâîäÿ èòîãè, ìû îïðåäåëÿåì ðåàáèëèòàöèþ 
êàê ïðèçíàíèå â óãîëîâíî-ïðîöåññóàëüíîì àêòå 
(ïîñòàíîâëåíèè, îïðåäåëåíèè, ïðèãîâîðå) ôàêòà 
íåâèíîâíîñòè ëèöà â èíêðèìèíèðóåìîì åìó äåÿíèè 
è âëåêóùåå çà ñîáîé ïðàâî íà âîññòàíîâëåíèå íàðó-
øåííîãî ñòàòóñà è âîçìåùåíèå ïðè÷èíåííîãî óãî-
ëîâíûì ïðåñëåäîâàíèåì âðåäà.

Ïðè òàêîé òðàêòîâêå ýòîãî ïîíÿòèÿ î ðåàáèëèòà-
öèè óìåðøåãî ìîæíî ãîâîðèòü êàê îá îôèöèàëüíîì 
ïðèçíàíèè åãî íåïðè÷àñòíûì ê ñîâåðøåíèþ ïðå-
ñòóïëåíèÿ, íåçàêîííî è íåîáîñíîâàííî ïîäâåðãíó-
òûì óãîëîâíîìó ïðåñëåäîâàíèþ. Ïðàâîâûì æå ïî-
ñëåäñòâèåì ðåàáèëèòàöèè ÿâëÿåòñÿ âîçíèêíîâåíèå ó 
ðîäñòâåííèêîâ óìåðøåãî èëè èíûõ çàèíòåðåñîâàí-
íûõ ëèö ïðàâà íà îáðàùåíèå çà âîññòàíîâëåíèåì 
äîáðîãî èìåíè è äîáðîé ïàìÿòè îá óìåðøåì, à òàê-
æå ïðàâà íà îáðàùåíèå çà âîçìåùåíèåì âðåäà.

Òàê, À. À. Îðëîâà óêàçûâàåò, ÷òî, «ïðèíÿâ ðåøå-
íèå î íåâèíîâíîñòè óìåðøåãî ëèöà â èíêðèìèíèðó-
åìîì äåÿíèè, èñêëþ÷èâ âñå îáâèíåíèÿ è òåì ñàìûì 
ðåàáèëèòèðîâàâ åãî, êîìïåòåíòíûé îðãàí èëè äîëæ-
íîñòíîå ëèöî ìîãóò êîíñòàòèðîâàòü â ïðèãîâîðå, 
ïîñòàíîâëåíèè, îïðåäåëåíèè òîò ôàêò, ÷òî åãî ðåà-
áèëèòàöèÿ âëå÷åò ïðàâî íà âîçìåùåíèå âðåäà. Ýòî 
ïðàâî ïåðåõîäèò ê ïðåäóñìîòðåííûì â çàêîíå ïðå-
åìíèêàì óìåðøåãî» [25, ñ. 101].

Òàêèì îáðàçîì, ñìåðòü ïîäîçðåâàåìîãî (îáâèíÿåìî-
ãî) íå ïðåïÿòñòâóåò ïðèçíàíèþ ëèöà ðåàáèëèòèðîâàí-
íûì. Ìîìåíò ïðèíÿòèÿ ïðîöåññóàëüíîãî àêòà, â êîòî-
ðîì óñòàíàâëèâàåòñÿ íåâèíîâíîñòü óìåðøåãî, ÿâëÿåòñÿ 
è ìîìåíòîì åãî ðåàáèëèòàöèè. Ïðàâîâûå æå ïîñëåä-
ñòâèÿ òàêîãî ïðèçíàíèÿ óìåðøèì ðåàëèçîâàíû áûòü 
íå ìîãóò. Îäíàêî â èõ ðåàëèçàöèè ìîãóò èìåòü èíòåðåñ 
èíûå ëèöà: áëèçêèå ðîäñòâåííèêè è ðîäñòâåííèêè 
óìåðøåãî, èíûå áëèçêèå åìó ëèöà. È óãîëîâíî-ïðîöåñ-
ñóàëüíûé çàêîí òàêóþ âîçìîæíîñòü èì ïðåäîñòàâëÿåò. 
Â ñîîòâåòñòâèè ñî ñò. 134 ÓÏÊ ÐÔ ïðè îòñóòñòâèè ñâå-
äåíèé î ìåñòå æèòåëüñòâà íàñëåäíèêîâ, áëèçêèõ ðîä-
ñòâåííèêîâ, ðîäñòâåííèêîâ èëè èæäèâåíöåâ óìåðøåãî 
ðåàáèëèòèðîâàííîãî èçâåùåíèå ñ ðàçúÿñíåíèåì ïî-
ðÿäêà âîçìåùåíèÿ âðåäà, ñâÿçàííîãî ñ óãîëîâíûì ïðå-
ñëåäîâàíèåì íàïðàâëÿåòñÿ èì íå ïîçäíåå 5 ñóòîê ñî äíÿ 
èõ îáðàùåíèÿ â îðãàíû äîçíàíèÿ, îðãàíû ïðåäâàðè-
òåëüíîãî ñëåäñòâèÿ èëè â ñóä, Èç ýòîãî ñëåäóåò, ÷òî ïðè 
íàëè÷èè òàêèõ ñâåäåíèé ñîîòâåòñòâóþùåå èçâåùåíèå 
íàïðàâëÿåòñÿ èì íåïîñðåäñòâåííî ïî âûíåñåíèè ñîîò-
âåòñòâóþùåãî ïðîöåññóàëüíîãî àêòà, õîòÿ òàêóþ ôîðìó 
ïðàâîâîãî ðåãóëèðîâàíèÿ íåëüçÿ ïðèçíàòü óäà÷íîé.

Ïðèòÿçàíèÿ íà âîçìåùåíèå âðåäà ìîãóò çàÿâëÿòü 
è çàêîííûå ïðåäñòàâèòåëè (÷. 3 ñò. 135 ÓÏÊ ÐÔ), 
â ñëó÷àå ñìåðòè ðåàáèëèòèðîâàííîãî ëèöà òðåáîâàòü 
âîçìåùåíèÿ âðåäà âïðàâå åãî íàñëåäíèêè.

Ïëåíóì Âåðõîâíîãî Ñóäà ÐÔ â Ïîñòàíîâëåíèè 
îò 29.11.2011 ¹ 17 «Î ïðàêòèêå ïðèìåíåíèÿ ñóäà-
ìè íîðì ãëàâû 18 Óãîëîâíî-ïðîöåññóàëüíîãî êî-
äåêñà Ðîññèéñêîé Ôåäåðàöèè, ðåãëàìåíòèðóþùèõ 
ðåàáèëèòàöèþ â óãîëîâíîì ñóäîïðîèçâîäñòâå» [26] 

óêàçàë, ÷òî èñõîäÿ èç ïîëîæåíèé ÷àñòè 2 ñòàòüè 134 
ÓÏÊ ÐÔ ïðè íàëè÷èè ó ñóäà, ïðîêóðîðà, ñëåäîâàòå-
ëÿ, äîçíàâàòåëÿ íà ìîìåíò âñòóïëåíèÿ â çàêîííóþ 
ñèëó ðåøåíèÿ î ïðèçíàíèè ïðàâà íà ðåàáèëèòàöèþ 
ñâåäåíèé î ñìåðòè ðåàáèëèòèðîâàííîãî è ìåñòå æè-
òåëüñòâà åãî íàñëåäíèêîâ, áëèçêèõ ðîäñòâåííèêîâ, 
ðîäñòâåííèêîâ èëè èæäèâåíöåâ îíè îáÿçàíû íà-
ïðàâèòü äàííûì ëèöàì èçâåùåíèå ñ ðàçúÿñíåíèåì 
ïîðÿäêà âîçìåùåíèÿ âðåäà, ñâÿçàííîãî ñ óãîëîâíûì 
ïðåñëåäîâàíèåì. Åñëè ñâåäåíèÿ î ìåñòå æèòåëüñòâà 
óêàçàííûõ ëèö îòñóòñòâóþò, èçâåùåíèå äîëæíî áûòü 
íàïðàâëåíî èì íå ïîçäíåå 5 ñóòîê ñî äíÿ èõ îáðàùå-
íèÿ â îðãàíû äîçíàíèÿ, îðãàíû ïðåäâàðèòåëüíîãî 
ñëåäñòâèÿ, ê ïðîêóðîðó èëè â ñóä.

Ïîñêîëüêó óãîëîâíî-ïðîöåññóàëüíûé çàêîí íå 
ðåãóëèðóåò ïîðÿäîê íàñëåäîâàíèÿ èìóùåñòâåííûõ 
ïðàâ ðåàáèëèòèðîâàííîãî, òî âïîëíå ëîãè÷íî, ÷òî â 
äàííîì ñëó÷àå äîëæåí ïðèìåíÿòüñÿ îáùèé ïîðÿäîê 
íàñëåäîâàíèÿ, óñòàíîâëåííûé ãðàæäàíñêèì çàêîíî-
äàòåëüñòâîì.

Ñ ó÷åòîì ïîëîæåíèé ãðàæäàíñêîãî çàêîíîäà-
òåëüñòâà è ïðàâèë îá î÷åðåäíîñòè íàñëåäîâàíèÿ ñ 
òðåáîâàíèåì î âîçìåùåíèè âðåäà, ïðè÷èíåííîãî 
óìåðøåìó íåçàêîííûì óãîëîâíûì ïðåñëåäîâàíèåì, 
ìîãóò îáðàòèòüñÿ ëèöà, ÿâëÿþùèåñÿ ïåðâîî÷åðåä-
íûìè íàñëåäíèêàìè óìåðøåãî.

Îäíàêî ñ òðåáîâàíèåì î ïðèíåñåíèè îôèöèàëü-
íûõ èçâèíåíèé ðåàáèëèòèðîâàííîìó (èëè åãî ðîä-
ñòâåííèêàì) îò èìåíè ãîñóäàðñòâà è ïóáëèêàöèè â 
ÑÌÈ ñîîáùåíèé î ðåàáèëèòàöèè óìåðøåãî ìîãóò 
îáðàùàòüñÿ áëèçêèå ðîäñòâåííèêè è ðîäñòâåííèêè 
óìåðøåãî (÷. 4 ñò. 136 ÓÏÊ ÐÔ).

Ñîãëàñíî ñò. 133 ÓÏÊ ÐÔ, âðåä, ïðè÷èíåííûé 
ãðàæäàíèíó â ðåçóëüòàòå óãîëîâíîãî ïðåñëåäîâàíèÿ, 
âîçìåùàåòñÿ ãîñóäàðñòâîì â ïîëíîì îáúåìå íåçà-
âèñèìî îò âèíû îðãàíà äîçíàíèÿ, äîçíàâàòåëÿ, ñëå-
äîâàòåëÿ, ïðîêóðîðà è ñóäà. Ïðè ýòîì âîçìåùåíèå 
âðåäà ïðåäïîëàãàåò âîçìåùåíèå êàê èìóùåñòâåííî-
ãî âðåäà, òàê è ìîðàëüíîãî.

Ïîä âðåäîì â óãîëîâíî-ïðîöåññóàëüíîì ñìûñëå 
ïðèíÿòî ïîíèìàòü íåãàòèâíûå èìóùåñòâåííûå èëè 
íåèìóùåñòâåííûå ïîñëåäñòâèÿ ñîâåðøåíèÿ ïðåñòó-
ïëåíèÿ èëè íåçàêîííîãî óãîëîâíîãî ïðåñëåäîâàíèÿ 
[27, ñ. 22].

Â ãëàâå 18 ÓÏÊ ÐÔ çàêîíîäàòåëü óêàçûâàåò íà âîç-
ìîæíîñòü âîçìåùåíèÿ èìóùåñòâåííîãî è ìîðàëüíî-
ãî âðåäà ðåàáèëèòèðîâàííîìó (ñò. 135, 136 ÓÏÊ ÐÔ).

Ñîãëàñíî ñò. 135 ÓÏÊ ÐÔ, âîçìåùåíèå ðåàáè-
ëèòèðîâàííîìó èìóùåñòâåííîãî âðåäà âêëþ÷àåò â 
ñåáÿ âîçìåùåíèå: çàðàáîòíîé ïëàòû, ïåíñèè, ïîñî-
áèÿ è äðóãèõ ñðåäñòâ, êîòîðûõ îí ëèøèëñÿ â ðåçóëü-
òàòå óãîëîâíîãî ïðåñëåäîâàíèÿ; êîíôèñêîâàííîãî 
èëè îáðàùåííîãî â äîõîä ãîñóäàðñòâà íà îñíîâàíèè 
ïðèãîâîðà èëè ðåøåíèÿ ñóäà èìóùåñòâà; øòðàôîâ 
è ïðîöåññóàëüíûõ èçäåðæåê, âçûñêàííûõ ñ íåãî âî 
èñïîëíåíèå ïðèãîâîðà ñóäà; ñóìì, âûïëà÷åííûõ èì 
çà îêàçàíèå þðèäè÷åñêîé ïîìîùè; èíûõ ðàñõîäîâ.

Êîìïåíñàöèÿ æå ìîðàëüíîãî âðåäà, ñ îäíîé ñòî-
ðîíû, âûðàæàåòñÿ â ïðèíåñåíèè îôèöèàëüíûõ èçâè-
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íåíèé îò èìåíè ãîñóäàðñòâà è ïóáëèêàöèè ñâåäåíèé 
î ðåàáèëèòàöèè ëèöà â ñðåäñòâàõ ìàññîâîé èíôîð-
ìàöèè, ñ äðóãîé ñòîðîíû, êîìïåíñàöèÿ ìîðàëüíîãî 
âðåäà íîñèò è ìàòåðèàëüíûé õàðàêòåð è âûðàæàåòñÿ 
â ïðåäîñòàâëåíèè ðåàáèëèòèðîâàííîìó âîçìîæíî-
ñòè îáðàòèòüñÿ â ñóä ñ èñêîì î âûïëàòå äåíåæíîé 
êîìïåíñàöèè çà ïðè÷èíåííûé ìîðàëüíûé âðåä.

Âîïðîñ âîññòàíîâëåíèÿ ÷åñòè, äîñòîèíñòâà è äå-
ëîâîé ðåïóòàöèè ðåàáèëèòèðîâàííîãî ðåãóëèðóåòñÿ 
ï. 1 ÷. 2 ñò. 152 ÃÊ ÐÔ, êîòîðàÿ ãëàñèò, ÷òî «ïî òðå-
áîâàíèþ çàèíòåðåñîâàííûõ ëèö äîïóñêàåòñÿ çàùèòà 
÷åñòè è äîñòîèíñòâà ãðàæäàíèíà è ïîñëå åãî ñìåð-
òè». Â óãîëîâíî-ïðîöåññóàëüíîì çàêîíîäàòåëüñòâå 
äàííûå ïîëîæåíèÿ íàøëè ñâîå îòðàæåíèå â ÷. 3 è 
÷. 4 ñò. 136 ÓÏÊ ÐÔ, êîòîðàÿ ïðåäóñìàòðèâàåò â ñëó-
÷àå ñìåðòè ðåàáèëèòèðóåìîãî ïî òðåáîâàíèþ åãî ðîä-
ñòâåííèêîâ îáÿçàííîñòü ñóäà, ïðîêóðîðà, ñëåäîâàòå-
ëÿ, äîçíàâàòåëÿ íàïðàâëÿòü ïèñüìåííûå ñîîáùåíèÿ 
î ïðèíÿòûõ ðåøåíèÿõ, îïðàâäûâàþùèõ ãðàæäàíèíà 
ïî ìåñòó åãî ðàáîòû, ó÷åáû èëè ìåñòó æèòåëüñòâà, 
à åñëè ðàíåå ñâåäåíèÿ î ïðèâëå÷åíèè ê óãîëîâíîé îò-
âåòñòâåííîñòè óìåðøåãî ëèöà áûëè îïóáëèêîâàíû 
â ñðåäñòâàõ ìàññîâîé èíôîðìàöèè, òî ñîîáùåíèå î 
ðåàáèëèòàöèè ëèöà äîëæíû áûòü ñäåëàíû è â ÑÌÈ.

Ïðàâî íà êîìïåíñàöèþ ìîðàëüíîãî âðåäà â äå-
íåæíîì âûðàæåíèè íåðàçðûâíî ñâÿçàíî ñ ëè÷íî-
ñòüþ ðåàáèëèòèðîâàííîãî. Â ñîîòâåòñòâèè ñî ñò. 1112 
ÃÊ ÐÔ, êîìïåíñàöèÿ ìîðàëüíîãî âðåäà íå âõîäèò â 
ñîñòàâ íàñëåäñòâà è íå ìîæåò ïåðåõîäèòü â ïîðÿäêå 
íàñëåäîâàíèÿ. Ïîýòîìó â ñëó÷àå ñìåðòè ðåàáèëèòè-
ðîâàííîãî äî ðàçðåøåíèÿ ïîäàííîãî èì â ñóä èñêà 
î êîìïåíñàöèè ìîðàëüíîãî âðåäà ïðîèçâîäñòâî ïî 
äåëó ïîäëåæèò ïðåêðàùåíèþ íà îñíîâàíèè àáçàöà 
ñåäüìîãî ñò. 220 ÃÏÊ ÐÔ. Ïëåíóì Âåðõîâíîãî Ñóäà 
ÐÔ îòìå÷àåò, ÷òî ïðèñóæäåííàÿ ðåàáèëèòèðîâàí-
íîìó ëèöó, íî íå ïîëó÷åííàÿ èì ïðè æèçíè äåíåæ-
íàÿ êîìïåíñàöèÿ ìîðàëüíîãî âðåäà âõîäèò â ñîñòàâ 
íàñëåäñòâà [26]. Â äîïîëíåíèå ê ýòîìó Âåðõîâíûé 
Ñóä ÐÔ ïîäòâåðäèë è ïðàâî íàñëåäíèêîâ ñàìîñòîÿ-
òåëüíî íàñòàèâàòü íà âûïëàòå êîìïåíñàöèè â ñâÿçè 
ñ ïðè÷èíåííûì èì ìîðàëüíûì âðåäîì â ðåçóëüòàòå 
íåçàêîííîãî óãîëîâíîãî ïðåñëåäîâàíèÿ èõ áëèçêîãî 
ðîäñòâåííèêà.

Ïîäâîäÿ èòîãè ðàññìîòðåíèÿ âîïðîñà î ðåàáè-
ëèòàöèè êàê öåëè ïðîèçâîäñòâà ïî óãîëîâíîìó äåëó 
â îòíîøåíèè óìåðøåãî, ïðèõîäèì ê âûâîäó, ÷òî 
ïîä ðåàáèëèòàöèåé â óãîëîâíîì ñóäîïðîèçâîäñòâå 
ñëåäóåò ïîíèìàòü ïðèçíàíèå â óãîëîâíî-ïðîöåñ-
ñóàëüíîì àêòå ñëåäîâàòåëÿ, äîçíàâàòåëÿ èëè ñóäà 
íåïðè÷àñòíîñòè ëèöà, íåçàêîííî ïîäâåðãíóòîãî 
óãîëîâíîìó ïðåñëåäîâàíèþ, ê ñîâåðøåíèþ ïðå-
ñòóïëåíèÿ, âîññòàíîâëåíèå åãî íàðóøåííûõ ïðàâ è 
âîçìåùåíèå âðåäà. Ðåàáèëèòàöèÿ óìåðøåãî ÿâëÿåò-
ñÿ åäèíñòâåííîé öåëüþ ïðîèçâîäñòâà ïî óãîëîâíîìó 
äåëó â îòíîøåíèè óìåðøåãî. Ïðàâîâûì ïîñëåäñòâè-
åì ðåàáèëèòàöèè óìåðøåãî ÿâëÿåòñÿ âîçíèêíîâåíèå 
ó åãî áëèçêèõ ðîäñòâåííèêîâ èëè èíûõ çàèíòåðåñî-
âàííûõ ëèö ïðàâà íà îáðàùåíèå çà âîññòàíîâëåíèåì 
äîáðîãî èìåíè è äîáðîé ïàìÿòè îá óìåðøåì è âîç-

ìåùåíèåì âðåäà. Íàñëåäíèêè óìåðøåãî ïîäîçðåâà-
åìîãî (îáâèíÿåìîãî) èìåþò ïðàâî íà êîìïåíñàöèþ 
èìóùåñòâåííîãî âðåäà â òîì æå îáúåìå, ÷òî è ñàì 
ïîäîçðåâàåìûé (îáâèíÿåìûé) ïðè æèçíè. Êîìïåí-
ñàöèÿ ìîðàëüíîãî âðåäà â âèäå ïðèíåñåíèÿ îôè-
öèàëüíûõ èçâèíåíèé ðåàáèëèòèðîâàííîìó è ïó-
áëèêàöèè ñâåäåíèé î åãî ðåàáèëèòàöèè â ñðåäñòâàõ 
ìàññîâîé èíôîðìàöèè ìîæåò îñóùåñòâëÿòüñÿ ïî 
òðåáîâàíèþ åãî áëèçêèõ ðîäñòâåííèêîâ è ðîäñòâåí-
íèêîâ. Ïðàâî òðåáîâàíèÿ êîìïåíñàöèè ìîðàëüíîãî 
âðåäà â äåíåæíîì âûðàæåíèè ïåðåõîäèò ê íàñëåä-
íèêàì óìåðøåãî òîëüêî ïðè óñëîâèè, ÷òî ðåøåíèå 
î òàêîé êîìïåíñàöèè áûëî ïðèíÿòî ïðè æèçíè ðå-
àáèëèòèðîâàííîãî. Íàñëåäíèêè óìåðøåãî ìîãóò çà-
ÿâèòü ñàìîñòîÿòåëüíîå òðåáîâàíèå î êîìïåíñàöèè 
ìîðàëüíîãî âðåäà, ïðè÷èíåííîãî èì ñàìèì.
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Ju. O. Meshcheryakova*

REHABILITATION AS THE PURPOSE OF PRODUCTION ON THE CRIMINAL CASE AGAINST THE DEAD

The article deals with rehabilitation as the purpose of criminal case after the death of 
the suspect (accused). The relevance of the study is determined by the need to protect the 
honor and good name of the deceased, to preserve a worthy relationship to it. Rehabilitation 
is considered by the author as one of the ways of such protection, in connection with which 
it is the sole purpose of the proceedings in the criminal case against the deceased. The topic 
is revealed through the analysis of the content of rehabilitation institute. The author comes 
to the conclusion that for a deceased, rehabilitation consists in recognizing him as innocent 
of the commission of a crime, by adopting an appropriate criminal procedural act (verdict, 
resolution, determination). The legal consequence of such recognition is the emergence of 
close relatives of the deceased or other interested persons of the right to seek the restoration 
of a good name and a good memory of the deceased, as well as the right to seek redress for 
harm caused by unlawful and unreasonable criminal prosecution of the deceased.

Key words: criminal trial, suspect (accused), termination of criminal case, death of suspect 
(accused), rehabilitation, non-rehabilitating grounds, appointment of criminal proceedings.

* Meshcheryakova Julia Olegovna (julia.maksimikhina@legalclinic.ru), Department of Criminal Law and Procedure, Togliatti 
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ÑÒÐÓÊÒÓÐÀ ÄÎÃÎÂÎÐÍÛÕ ÑÂßÇÅÉ ÏÐÈ ÓÏÐÀÂËÅÍÈÈ ÌÍÎÃÎÊÂÀÐÒÈÐÍÛÌ ÄÎÌÎÌ ÒÑÆ 
ÈËÈ ÑÏÅÖÈÀËÈÇÈÐÎÂÀÍÍÛÌ ÊÎÎÏÅÐÀÒÈÂÎÌ

Àâòîð, ïðèáåãàÿ ê ïðåäëîæåííîé Î. Ñ. Èîôôå êëàññèôèêàöèè ñòðóêòóðû äî-
ãîâîðíûõ ñâÿçåé ïî êðèòåðèþ ñîâïàäåíèÿ èëè íåñîâïàäåíèÿ äîãîâîðíûõ è èñïîë-
íÿþùèõ çâåíüåâ íà ïðîñòóþ è ñëîæíóþ, àíàëèçèðóåò â ñòàòüå âàðèàíòû ôîðìèðî-
âàíèÿ ñòðóêòóðû äîãîâîðíûõ ñâÿçåé â îòíîøåíèÿõ, ñêëàäûâàþùèõñÿ â ïðîöåññå 
óïðàâëåíèÿ ìíîãîêâàðòèðíûì äîìîì òîâàðèùåñòâîì ñîáñòâåííèêîâ æèëüÿ èëè 
ñïåöèàëèçèðîâàííûì êîîïåðàòèâîì. Àâòîð ïðîâîäèò äèôôåðåíöèàöèþ òàêèõ âà-
ðèàíòîâ â çàâèñèìîñòè îò òîãî, îñóùåñòâëÿåòñÿ ëè óïðàâëåíèå óêàçàííûìè ñóáú-
åêòàìè íàïðÿìóþ èëè ïóòåì çàêëþ÷åíèÿ äîãîâîðà óïðàâëåíèÿ ìíîãîêâàðòèðíûì 
äîìîì ñ óïðàâëÿþùåé îðãàíèçàöèåé. Äåëàåòñÿ âûâîä, ÷òî ïðè óïðàâëåíèè ìíîãî-
êâàðòèðíûì äîìîì ÒÑÆ èëè ñïåöèàëèçèðîâàííûì êîîïåðàòèâîì èìååò ìåñòî 
áûòü ìíîãîóðîâíåâàÿ ñèñòåìà óïðàâëåíèÿ, äëÿ êîòîðîé õàðàêòåðíî ïîñòðîåíèå 
ñëîæíîé ñòðóêòóðû äîãîâîðíûõ ñâÿçåé. Òàêæå â ñòàòüå àíàëèçèðóþòñÿ íåêîòîðûå 
äîñòîèíñòâà è íåäîñòàòêè òîãî èëè èíîãî âàðèàíòà óïðàâëåíèÿ, â êðèòè÷åñêîì 
êëþ÷å ðàññìàòðèâàþòñÿ íåêîòîðûå ôîðìóëèðîâêè íîðì äåéñòâóþùåãî æèëèù-
íîãî çàêîíîäàòåëüñòâà.

Êëþ÷åâûå ñëîâà: ìíîãîêâàðòèðíûé äîì, ñïîñîáû óïðàâëåíèÿ ìíîãîêâàðòèð-
íûì äîìîì, òîâàðèùåñòâî ñîáñòâåííèêîâ æèëüÿ, ñòðóêòóðà äîãîâîðíûõ ñâÿçåé.
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Êàê èçâåñòíî, â ñîîòâåòñòâèè ñ äåéñòâóþùèì 
æèëèùíûì çàêîíîäàòåëüñòâîì ñîáñòâåííèêè ïîìå-
ùåíèé ìîãóò èçáðàòü îäèí èç òðåõ ñïîñîáîâ óïðàâ-
ëåíèÿ ìíîãîêâàðòèðíûì äîìîì: íåïîñðåäñòâåííîå 
óïðàâëåíèå ñîáñòâåííèêàìè ïîìåùåíèé; óïðàâëå-
íèå òîâàðèùåñòâîì ñîáñòâåííèêîâ æèëüÿ, æèëèù-
íûì êîîïåðàòèâîì èëè èíûì ñïåöèàëèçèðîâàííûì 
ïîòðåáèòåëüñêèì êîîïåðàòèâîì; óïðàâëåíèå óïðàâ-
ëÿþùåé îðãàíèçàöèåé.

Âñå óêàçàííûå ñïîñîáû ÿâëÿþòñÿ ìåõàíèçìàìè ðå-
øåíèÿ åäèíûõ çàäà÷, ïåðå÷èñëåííûõ â ÷. 1 ñò. 161 Æè-
ëèùíîãî êîäåêñà Ðîññèéñêîé Ôåäåðàöèè: îáåñïå÷èòü 
áëàãîïðèÿòíûå è áåçîïàñíûå óñëîâèÿ ïðîæèâàíèÿ 
ãðàæäàí è íàäëåæàùåå ñîäåðæàíèå îáùåãî èìóùåñòâà 
â ìíîãîêâàðòèðíîì äîìå, ðåøèòü âîïðîñû ïîëüçîâà-
íèÿ óêàçàííûì èìóùåñòâîì, îáåñïå÷èòü êà÷åñòâåííîå 
è áåñïåðåáîéíîå ïðåäîñòàâëåíèå êîììóíàëüíûõ óñëóã.

Íåñìîòðÿ íà èäåíòè÷íîñòü ðåøàåìûõ çàäà÷, 
êàæäûé èç ñïîñîáîâ óïðàâëåíèÿ ïîäðàçóìåâàåò 
ïîä ñîáîé ðàçíûé ìåõàíèçì èõ ðåøåíèÿ. Âûáîð 
êîíêðåòíîãî ñïîñîáà óïðàâëåíèÿ ïðåäîïðåäåëÿåò 
ïðèíöèïèàëüíûå ìîìåíòû óïðàâëåíèÿ, ñâîéñòâåí-
íûå ëèøü äëÿ ýòîãî êîíêðåòíîãî ñïîñîáà: ñóáúåêòû 
ïðàâîîòíîøåíèé ïî óïðàâëåíèþ ìíîãîêâàðòèðíûì 
äîìîì; ïîðÿäîê çàêëþ÷åíèÿ äîãîâîðîâ, îïîñðåäó-
þùèõ äàííûå îòíîøåíèÿ; îòâåòñòâåííîñòü çà íàðó-
øåíèå ïðèíÿòûõ íà ñåáÿ îáÿçàòåëüñòâ è ò. ï. Â òîì 
÷èñëå êàæäûé èç ñïîñîáîâ óïðàâëåíèÿ ìíîãîêâàð-
òèðíûì äîìîì ïðåäïîëàãàåò ñâîþ íå õàðàêòåðíóþ 
äëÿ èíûõ ñïîñîáîâ ñòðóêòóðó äîãîâîðíûõ ñâÿçåé.

Â þðèäè÷åñêîé ëèòåðàòóðå ìîæíî âñòðåòèòü 
ðàçëè÷íûå îïðåäåëåíèÿ òåðìèíà «ñòðóêòóðà äî-
ãîâîðíûõ ñâÿçåé». Òàê, Ë. À. Ëóíö, ðàññìàòðèâàÿ 
ñòðóêòóðó äîãîâîðíûõ ñâÿçåé â ðàçðåçå ïëàíîâîé 
ýêîíîìèêè, óêàçûâàë, ÷òî äëÿ ðåøåíèÿ âîïðîñà î 
ñòðóêòóðå äîãîâîðíûõ ñâÿçåéòðåáóåòñÿ îïðåäåëèòü, 
êàêèå èìåííî êîíêðåòíûå õîçîðãàíèçàöèè â ñèëó 
äåéñòâóþùåãî çàêîíîäàòåëüñòâà äîëæíû óñòàíîâèòü 
ìåæäó ñîáîé äîãîâîðíóþ ñâÿçü äëÿ òîãî, ÷òîáû áûëî 
âûïîëíåíî äàííîå ïëàíîâîå çàäàíèå [1, ñ. 59]. Èç-
ó÷àÿ ñòðóêòóðó äîãîâîðíûõ ñâÿçåé ïðè ïîñòàâêå â 
ñîâåòñêèé ïåðèîä, Ð. Î. Õàëôèíà îòìå÷àëà, ÷òî ïîä 
ñòðóêòóðîé äîãîâîðíûõ ñâÿçåé ïîíèìàåòñÿ îïðåäå-
ëåíèå òåõ õîçÿéñòâåííûõ îðãàíèçàöèé (êàê íà ñòî-
ðîíå ïîñòàâùèêà, òàê è íà ñòîðîíå ïîòðåáèòåëÿ), 
ìåæäó êîòîðûìè âî èñïîëíåíèå ïëàíà äîëæåí çà-
êëþ÷àòüñÿ äîãîâîð [2, ñ. 122].

Íà íàø âçãëÿä, íàèáîëåå àêòóàëüíîé ÿâëÿåòñÿ 
ïîçèöèÿ Î. Ñ. Èîôôå [3, ñ. 31], ñîãëàñíî êîòîðîé 
îïðåäåëåíèå ñòðóêòóðû äîãîâîðíûõ ñâÿçåé äîëæíî 
îïèðàòüñÿ íà àíàëèç õîçÿéñòâåííûõ äîãîâîðîâ ïî èõ 
ñóáúåêòíîìó ñîñòàâó, îäíàêî ñ ïåðåíåñåíèåì öåíòðà 
òÿæåñòè íà âûÿñíåíèå âñòðå÷àþùèõñÿ â ïðàêòèêå 
âàðèàíòîâ íåñîâïàäåíèÿ äîãîâîðíûõ è èñïîëíÿþ-
ùèõ çâåíüåâ. Ñòðóêòóðà äîãîâîðíûõ ñâÿçåé – ïî-
íÿòèå, âûðàæàþùåå ñîñòàâ ñóáúåêòîâ äîãîâîðíîãî 
îáÿçàòåëüñòâà è ñîñòàâ åãî èñïîëíèòåëåé. Åñëè îáà 
ñîñòàâà ñîâïàäàþò, óìåñòíî ãîâîðèòü î ïðîñòîé, à 
åñëè íå ñîâïàäàþò – î ñëîæíîé ñòðóêòóðå äîãîâîð-
íûõ ñâÿçåé [4, ñ. 51]. Òàêèì îáðàçîì, èç êëàññèôèêà-
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öèè Î. Ñ. Èîôôå ñëåäóåò, ÷òî ñòðóêòóðà äîãîâîðíûõ 
ñâÿçåé ìîæåò áûòü ïðîñòîé èëè ñëîæíîé.

Â þðèäè÷åñêîé ëèòåðàòóðå ìîæíî âñòðåòèòü òàê-
æå âûäåëåíèå â êà÷åñòâå îòäåëüíîãî âèäà (ïîìèìî 
ïðîñòîé è ñëîæíîé) ïðîìåæóòî÷íîé ñòðóêòóðû äî-
ãîâîðíûõ ñâÿçåé [5, ñ. 64]. Ïîëàãàåì, ÷òî îíà èìååò 
ìåñòî â òîì ñëó÷àå, êîãäà ñóáúåêòû, çàêëþ÷àþùèå 
îñíîâíîé äîãîâîð, è íåïîñðåäñòâåííûå èñïîëíèòå-
ëè äîãîâîðà ÷àñòè÷íî ñîâïàäàþò, à ÷àñòè÷íî – íåò. 
Íà íàø âçãëÿä, ïðè òàêèõ îáñòîÿòåëüñòâàõ ðå÷ü âñå 
æå èäåò î ñëîæíîé ñòðóêòóðå äîãîâîðíûõ ñâÿçåé ñ 
ïîëíûì èëè ÷àñòè÷íûì íåñîâïàäåíèåì ñóáúåêòîâ, 
çàêëþ÷àþùèõ è íåïîñðåäñòâåííî èñïîëíÿþùèõ äî-
ãîâîð.

Ëþáîïûòíî, ÷òî íàèáîëåå ÷àñòî òåðìèí «ñòðóê-
òóðà äîãîâîðíûõ ñâÿçåé» èñïîëüçóåòñÿ â ðàáîòàõ 
(â îñíîâíîì â ó÷åáíîé ëèòåðàòóðå), ïîñâÿùåííûõ 
êîììåð÷åñêîìó ïðàâó [6] – äëÿ õàðàêòåðèñòèêè îò-
íîøåíèé, îïîñðåäóþùèõ òîðãîâûé îáîðîò. Â öèâè-
ëèñòèêå äàííûé òåðìèí èñïîëüçóåòñÿ, íà íàø âçãëÿä, 
íåîïðàâäàííî ðåäêî. Òåì íå ìåíåå îí âñòðå÷àåòñÿ â 
ðàáîòàõ, ïîñâÿùåííûõ îïðåäåëåííûì äîãîâîðíûì 
îòíîøåíèÿì (íàïðèìåð, ïîñòàâêå äëÿ ãîñóäàðñòâåí-
íûõ è ìóíèöèïàëüíûõ íóæä [7], ñòðîèòåëüíîìó ïîä-
ðÿäó [8]), êàê ïðàâèëî, äëÿ ïîä÷åðêèâàíèÿ íàëè÷èÿ 
ñëîæíîé ñòðóêòóðû äîãîâîðíûõ ñâÿçåé.

Äóìàåòñÿ, èìåííî â îòíîøåíèÿõ, ñêëàäûâàþ-
ùèõñÿ â ïðîöåññå óïðàâëåíèÿ ìíîãîêâàðòèðíûì äî-
ìîì, íàèáîëåå ÿðêî âûðàæåíû ñëîæíûå ñòðóêòóðû 
äîãîâîðíûõ ñâÿçåé. Â äàííûõ îòíîøåíèÿõ ó÷àñòâóåò 
áîëüøîå êîëè÷åñòâî ëèö, à íàëè÷èå ñòðîãèõ ïðàâèë 
ñîäåðæàíèÿ îáùåãî èìóùåñòâà â ìíîãîêâàðòèðíîì 
äîìå è ïðàâèë ïðåäîñòàâëåíèÿ êîììóíàëüíûõ óñëóã 
îáóñëîâëèâàåò íåîáõîäèìîñòü çàêëþ÷åíèÿ ñðàçó íå-
ñêîëüêèõ «ãðóïï» ãðàæäàíñêî-ïðàâîâûõ äîãîâîðîâ.

Ïðè âûáîðå òàêîãî ñïîñîáà, êàê óïðàâëåíèå 
òîâàðèùåñòâîì ñîáñòâåííèêîâ æèëüÿ èëè ñïåöè-
àëèçèðîâàííûì êîîïåðàòèâîì, â îòíîøåíèÿõ ïî 
óïðàâëåíèþ ïîÿâëÿåòñÿ ñïåöèàëüíûé ñóáúåêò – 
þðèäè÷åñêîå ëèöî, ñîçäàííîå äëÿ öåëåé îáåñïå÷å-
íèÿ áëàãîïðèÿòíîãî ïðîæèâàíèÿ â äîìå. Ïðè÷åì 
óïðàâëåíèå ìíîãîêâàðòèðíûì äîìîì òàêîé ñóáúåêò 
ìîæåò îñóùåñòâëÿòü äâóìÿ âàðèàíòàìè, êîòîðûå óñ-
ëîâíî ìîæíî íàçâàòü ïðÿìûì è îïîñðåäîâàííûì. 

Ïðè ïðÿìîì âàðèàíòå óïðàâëåíèÿ ìíîãîêâàð-
òèðíûì äîìîì èìåííî ÒÑÆ èëè êîîïåðàòèâ íå-
ñóò îòâåòñòâåííîñòü çà íàäëåæàùåå ñîäåðæàíèå 
è ðåìîíò ìíîãîêâàðòèðíîãî äîìà, îáåñïå÷åíèå 
íàëè÷èÿ è êà÷åñòâåííîãî ïðåäîñòàâëåíèÿ êîììó-
íàëüíûõ óñëóã. Â ïðîöåññå ðåàëèçàöèè ïðÿìîãî âà-
ðèàíòà óïðàâëåíèÿ âîçìîæíà ðàçëè÷íàÿ ñòðóêòóðà 
äîãîâîðíûõ ñâÿçåé:

– ÒÑÆ èëè êîîïåðàòèâ ñâîèìè ñèëàìè îêàçû-
âàþò óñëóãè ïî ñîäåðæàíèþ îáùåãî èìóùåñòâà, 
âûïîëíåíèþ ðàáîò ïî åãî ðåìîíòó. Â òàêèõ öåëÿõ â 
øòàòå þðèäè÷åñêîãî ëèöà – óïðàâëåíöà äîëæíû ñî-
ñòîÿòü ñîîòâåòñòâóþùèå ñïåöèàëèñòû, ñïîñîáíûå 
îáåñïå÷èâàòü íàäëåæàùåå ñîäåðæàíèå äîìà áåç ïðè-
âëå÷åíèÿ êàêèõ-ëèáî òðåòüèõ ëèö;

– ÒÑÆ èëè êîîïåðàòèâ ïðèâëåêàþò íà îñíîâà-
íèè äîãîâîðîâ ëèö, îñóùåñòâëÿþùèõ ñîîòâåòñòâóþ-
ùèå âèäû äåÿòåëüíîñòè. Ïðè ýòîì êîíòðàãåíòîì â 
òàêîì ñëó÷àå âïîëíå ìîæåò áûòü óïðàâëÿþùàÿ îðãà-
íèçàöèÿ. Îäíàêî âàæíî ïîíèìàòü, ÷òî ñ óïðàâëÿþ-
ùåé îðãàíèçàöèåé çàêëþ÷àåòñÿ íå äîãîâîð óïðàâëå-
íèÿ ìíîãîêâàðòèðíûì äîìîì, à äîãîâîð íà îêàçàíèå 
óñëóã è (èëè) âûïîëíåíèå ðàáîò ïî ñîäåðæàíèþ è 
ðåìîíòó îáùåãî èìóùåñòâà è, íåñìîòðÿ íà ïîÿâëå-
íèå â ñòðóêòóðå äîãîâîðíûõ ñâÿçåé óïðàâëÿþùåé 
îðãàíèçàöèè, îòâåòñòâåííîñòü çà íàäëåæàùåå ñîäåð-
æàíèå îáùåãî èìóùåñòâà ïðîäîëæàåò íåñòè ÒÑÆ 
èëè êîîïåðàòèâ.

Ïåðâàÿ èç ïåðå÷èñëåííûõ ñèòóàöèé âñòðå÷àåòñÿ 
íà ïðàêòèêå êðàéíå ðåäêî. Ýòî îáóñëîâëåíî ýêîíî-
ìè÷åñêèìè ôàêòîðàìè – êàê ïðàâèëî, äåøåâëå è 
ýôôåêòèâíåå ïðèâëå÷ü ñòîðîííåå ëèöî äëÿ îêàçàíèÿ 
îïðåäåëåííîãî âèäà óñëóã èëè âûïîëíåíèÿ îïðå-
äåëåííûõ ðàáîò, ÷åì äåðæàòü â øòàòå ñîîòâåòñòâó-
þùèõ ñïåöèàëèñòîâ. Çíà÷èìûì âèäèòñÿ è âîïðîñ 
îòâåòñòâåííîñòè ëèö, îêàçûâàþùèõ óñëóãè èëè âû-
ïîëíÿþùèõ ðàáîòû. Òàê, íåíàäëåæàùåå èñïîëíåíèå 
ñâîèõ òðóäîâûõ îáÿçàííîñòåé ðàáîòíèêîì ÒÑÆ ìî-
æåò ïðèâåñòè ê ïðè÷èíåíèþ ñóùåñòâåííîãî óùåð-
áà, íàïðèìåð, èìóùåñòâó îäíîãî èç ñîáñòâåííèêîâ 
ïîìåùåíèÿ â ìíîãîêâàðòèðíîì äîìå. Â òàêîì ñëó-
÷àå ñîáñòâåííèê ïîìåùåíèÿ âïðàâå âçûñêàòü ñóììó 
ïðè÷èíåííîãî óùåðáà ñ ÒÑÆ, à â ñëó÷àå íàðóøåíèÿ 
åãî ïðàâ êàê ïîòðåáèòåëÿ ÒÑÆ æäóò äîïîëíèòåëü-
íûå ñàíêöèè, ïðåäóñìîòðåííûå Çàêîíîì «Î çàùèòå 
ïðàâ ïîòðåáèòåëåé» (íàïðèìåð, êîìïåíñàöèÿ ìî-
ðàëüíîãî âðåäà, øòðàô çà íåèñïîëíåíèå òðåáîâàíèé 
ïîòðåáèòåëÿ â äîáðîâîëüíîì ïîðÿäêå). Ïðè ýòîì 
ðàçìåðû ìàòåðèàëüíîé îòâåòñòâåííîñòè ïðîâèíèâ-
øåãîñÿ ðàáîòíèêà îãðàíè÷åíû Òðóäîâûì êîäåêñîì 
Ðîññèéñêîé Ôåäåðàöèè äî ïðåäåëîâ åãî ñðåäíåãî 
ìåñÿ÷íîãî çàðàáîòêà. Òåì ñàìûì ÒÑÆ â äàííîé ñè-
òóàöèè íåñåò óáûòêè, êîòîðûå îíî íå ìîæåò âîçìå-
ñòèòü ñ âèíîâíîãî ëèöà â ïîëíîì îáúåìå.

Èíàÿ ñèòóàöèÿ ñêëàäûâàåòñÿ ïðè çàêëþ÷åíèè 
ãðàæäàíñêî-ïðàâîâîãî äîãîâîðà íà îêàçàíèå óñëóã 
èëè âûïîëíåíèå ðàáîò ñ òðåòüèì ëèöîì è ãðàìîòíîì 
èçëîæåíèè â íåì âîïðîñîâ îòâåòñòâåííîñòè êîíòð-
àãåíòà çà íåèñïîëíåíèå èëè íåíàäëåæàùåå èñïîë-
íåíèå ñâîèõ îáÿçàòåëüñòâ ïî äîãîâîðó. Çäåñü ÒÑÆ 
âïðàâå ðàññ÷èòûâàòü íà âîçìåùåíèå ñóììû, âûïëà-
÷åííîé ïîñòðàäàâøåìó ñîáñòâåííèêó, â ïîëíîì îáú-
åìå ñî ñâîåãî êîíòðàãåíòà, äîïóñòèâøåãî íàðóøåíèå 
ñâîèõ äîãîâîðíûõ îáÿçàòåëüñòâ.

Ïðè ïðÿìîì âàðèàíòå óïðàâëåíèÿ èìåííî ÒÑÆ 
èëè êîîïåðàòèâ âûñòóïàþò îò èìåíè ñîáñòâåííèêîâ 
ïîìåùåíèé ìíîãîêâàðòèðíîãî äîìà ïðè çàêëþ÷å-
íèè ðàçëè÷íûõ äîãîâîðîâ ñ ðåñóðñîñíàáæàþùèìè 
îðãàíèçàöèÿìè, íåñóò îòâåòñòâåííîñòü çà êà÷åñòâåí-
íîå ïðåäîñòàâëåíèå êîììóíàëüíûõ óñëóã. 

Ïðè îïîñðåäîâàííîì âàðèàíòå óïðàâëåíèÿ ìíî-
ãîêâàðòèðíûì äîìîì ÒÑÆ èëè êîîïåðàòèâ çàêëþ-
÷àþò äîãîâîð óïðàâëåíèÿ ìíîãîêâàðòèðíûì äîìîì 
ñ óïðàâëÿþùåé îðãàíèçàöèåé. Â ýòîì ñëó÷àå èìåííî 
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óïðàâëÿþùàÿ îðãàíèçàöèÿ íåñåò îòâåòñòâåííîñòü çà 
íàäëåæàùåå ñîäåðæàíèå è ðåìîíò îáùåãî èìóùå-
ñòâà ìíîãîêâàðòèðíîãî äîìà, îáåñïå÷åíèå íàëè÷èÿ 
è êà÷åñòâåííîãî ïðåäîñòàâëåíèÿ êîììóíàëüíûõ óñ-
ëóã, à ÒÑÆ èëè êîîïåðàòèâ ëèøü îñóùåñòâëÿþò êîí-
òðîëü çà âûïîëíåíèåì óïðàâëÿþùåé îðãàíèçàöèåé 
îáÿçàòåëüñòâ ïî òàêîìó äîãîâîðó.

Íåîáõîäèìî îòìåòèòü, ÷òî â êà÷åñòâå âîçìîæíîé 
ñòîðîíû – çàêàç÷èêà ïî äîãîâîðó óïðàâëåíèÿ ìíîãî-
êâàðòèðíûì äîìîì çàêîíîäàòåëü íàçûâàåò îðãàíû 
óïðàâëåíèÿ òîâàðèùåñòâà ñîáñòâåííèêîâ æèëüÿ, 
æèëèùíîãî èëè èíîãî ñïåöèàëèçèðîâàííîãî ïî-
òðåáèòåëüñêîãî êîîïåðàòèâà. Äàííàÿ ôîðìóëèðîâêà 
çàêîíîäàòåëÿ â íàó÷íîé ëèòåðàòóðå è â êðóãàõ ïðàê-
òèêóþùèõ þðèñòîâ ïîäâåðãàåòñÿ æåñòêîé êðèòèêå. 
Íà íàø âçãëÿä, äàííàÿ êðèòèêà ÿâëÿåòñÿ àáñîëþòíî 
ñïðàâåäëèâîé. Â ñîîòâåòñòâèè ñ ï. 1 ñò. 53 ÃÊ ÐÔ, þðè-
äè÷åñêîå ëèöî ïðèîáðåòàåò ãðàæäàíñêèå ïðàâà è ïðè-
íèìàåò íà ñåáÿ ãðàæäàíñêèå îáÿçàííîñòè ÷åðåç ñâîè 
îðãàíû. Î÷åâèäíî, ÷òî îðãàíû óïðàâëåíèÿ íå ÿâëÿþò-
ñÿ ñàìîñòîÿòåëüíûì ñóáúåêòîì ãðàæäàíñêîãî ïðàâà è 
âîîáùå íå ìîãóò ðàññìàòðèâàòüñÿ îòäåëüíî îò åäèíîé 
êîíñòðóêöèè þðèäè÷åñêîãî ëèöà, âîëþ êîòîðîãî ýòè 
îðãàíû óïðàâëåíèÿ ñîçäàíû âûðàæàòü. Âûñòóïàÿ îò 
èìåíè þðèäè÷åñêîãî ëèöà, îðãàíû óïðàâëåíèÿ ïî-
ðîæäàþò ïðàâà è îáÿçàííîñòè äëÿ ñàìèõ þðèäè÷åñêèõ 
ëèö. Ìîæíî ñêàçàòü, ÷òî ïîñðåäñòâîì ñâîèõ îðãàíîâ 
þðèäè÷åñêîå ëèöî êàê ðàç è ðåàëèçóåò ñâîþ ïðàâî-
ñóáúåêòíîñòü, íî ñàìè îðãàíû óïðàâëåíèÿ, î÷åâèäíî, 
íå îáëàäàþò ãðàæäàíñêîé ïðàâîñóáúåêòíîñòüþ è íå 
ìîãóò âûñòóïàòü â êà÷åñòâå ñòîðîíû ïî äîãîâîðó. 

Äîáàâëÿåò ñëîæíîñòè ñòðóêòóðå äîãîâîðíûõ ñâÿ-
çåé ïðè ðàññìàòðèâàåìîì ñïîñîáå óïðàâëåíèÿ ðàç-
ëè÷íûé ïðàâîâîé ñòàòóñ ñàìèõ ñîáñòâåííèêîâ ïî-
ìåùåíèé â ìíîãîêâàðòèðíîì äîìå ïî îòíîøåíèþ 
ê ÒÑÆ. Ñîãëàñíî äåéñòâóþùåìó çàêîíîäàòåëüñòâó, 
÷ëåíñòâî â ÒÑÆ ÿâëÿåòñÿ äîáðîâîëüíûì. Â ñâÿçè ñ 
ýòèì îòíîøåíèÿ ñîáñòâåííèêîâ ïîìåùåíèé è ÒÑÆ 
ìîãóò îñíîâûâàòüñÿ íà ÷ëåíñòâå èëè íà äîãîâîðå. 
Ýòè îòíîøåíèÿ ñîâåðøåííî ðàçëè÷íû ïî ñâîåé ïðà-
âîâîé ïðèðîäå. Ïðè ýòîì ïîëîæåíèå ÷ëåíîâ ÒÑÆ è 
îñòàëüíûõ ñîáñòâåííèêîâ â âîïðîñå âíåñåíèÿ ïëà-
òåæåé íà öåëè ñîäåðæàíèÿ îáùåãî èìóùåñòâà äîìà 
äîëæíî áûòü ðàâíûì. Äëÿ ÷ëåíîâ ÒÑÆ îñíîâàíèåì 
ïëàòåæà ÿâëÿåòñÿ ôàêò ÷ëåíñòâà â ÒÑÆ. ÆÊ ÐÔ íå 
ïðåäóñìàòðèâàåò çàêëþ÷åíèå ìåæäó ÒÑÆ è åãî ÷ëå-
íàìè êàêèõ-ëèáî äîãîâîðîâ î âíåñåíèè îáÿçàòåëü-
íûõ ïëàòåæåé. Åñëè ñîáñòâåííèê ïîìåùåíèÿ íå 
ÿâëÿåòñÿ ÷ëåíîì ÒÑÆ, òî îí âíîñèò ïëàòó çà æèëîå 
ïîìåùåíèå è êîììóíàëüíûå óñëóãè â ñîîòâåòñòâèè ñ 
äîãîâîðîì, çàêëþ÷åííûì ñ ÒÑÆ. 

Íåîáõîäèìî îòìåòèòü, ÷òî ïðèâåäåííûå âûøå 
ñõåìû äîãîâîðíûõ ñâÿçåé ìîãóò óñëîæíÿòüñÿ. Íà-
ïðèìåð, ÒÑÆ âïðàâå çàêëþ÷èòü äîãîâîð ïîäðÿäà íà 
ðåìîíò îáùåãî èìóùåñòâà äîìà ñ óñëîâèåì î âîç-
ìîæíîñòè ïðèâëå÷åíèÿ ê âûïîëíåíèþ ðàáîò ñóá-
ïîäðÿä÷èêîâ. Ïðèâëå÷åíèå ñóáïîäðÿä÷èêîâ â òàêîì 
ñëó÷àå åùå áîëüøå óñëîæíÿåò ñëîæèâøóþñÿ ñòðóê-
òóðó äîãîâîðíûõ ñâÿçåé.

Ñóùåñòâóåò ìíåíèå î òîì, ÷òî óâåëè÷åíèå è óñ-
ëîæíåíèå äîãîâîðíûõ ñâÿçåé ïðè óïðàâëåíèè ìíî-
ãîêâàðòèðíûì äîìîì íåãàòèâíî ñêàçûâàåòñÿ íà 
ïîðÿäêå ïðåäîñòàâëåíèÿ è îïëàòû êîììóíàëüíûõ 
óñëóã [9, ñ. 21]. Îäíàêî ìîæíî âñòðåòèòü è ìíåíèÿ 
î íåýôôåêòèâíîñòè íåïîñðåäñòâåííîãî óïðàâëå-
íèÿ (ïðè êîòîðîì, êàê ïðàâèëî, ìîæíî ãîâîðèòü 
î ïðîñòîé ñòðóêòóðå äîãîâîðíûõ ñâÿçåé) â ñâÿçè ñ 
îòñóòñòâèåì â öåïî÷êå äîãîâîðíûõ ñâÿçåé ïðîôåñ-
ñèîíàëüíîãî ó÷àñòíèêà. Ìû ñ÷èòàåì, ÷òî ëþáîé èç 
ñïîñîáîâ óïðàâëåíèÿ ìíîãîêâàðòèðíûì äîìîì ñ 
ðàçíîé ñòåïåíüþ ñëîæíîñòè äîãîâîðíûõ ñâÿçåé ìî-
æåò áûòü ýôôåêòèâíûì, à ýôôåêòèâíîñòü çàâèñèò îò 
ðàçëè÷íûõ ôàêòîðîâ – êàê îáúåêòèâíûõ (íàïðèìåð, 
êîëè÷åñòâî êâàðòèð â êîíäîìèíèóìå), òàê è ñóáúåê-
òèâíûõ (ñòåïåíü ïðîôåññèîíàëèçìà ó÷àñòíèêîâ îò-
íîøåíèé, îòíîøåíèÿ ìåæäó ñîáñòâåííèêàìè ïîìå-
ùåíèé ïðè íåïîñðåäñòâåííîì óïðàâëåíèè).

Òàêèì îáðàçîì, ïðè óïðàâëåíèè ìíîãîêâàðòèð-
íûì äîìîì ÒÑÆ èëè ñïåöèàëèçèðîâàííûì êîîïå-
ðàòèâîì âîçíèêàåò ìíîãîóðîâíåâàÿ ñèñòåìà óïðàâ-
ëåíèÿ [9, ñ. 20], äëÿ êîòîðîé õàðàêòåðíà ñëîæíàÿ 
ñòðóêòóðà äîãîâîðíûõ ñâÿçåé, ò.ê. â äàííûõ îòíîøå-
íèÿõ ó÷àñòâóåò íåñêîëüêî ñóáúåêòîâ è íàëè÷åñòâóåò 
íåñîâïàäåíèå äîãîâîðíûõ è èñïîëíÿþùèõ çâåíüåâ, 
à ñàìè îòíîøåíèÿ îïîñðåäîâàíû çàêëþ÷åíèåì 
áîëüøîãî ìàññèâà ðàçëè÷íûõ äîãîâîðîâ. 
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STRUCTURE OF CONTRACTUAL COMMUNICATIONS AT MANAGING MULTI-FAMILY BUILDING 
BY HOMEOWNERS ASSOCIATION AND SPECIALIZED COOPERATIVE

The author uses O. S. Ioffe’s classification of structure of contractual communications 
on simple and complex by criterion of concurrence of parties to the contract and 
implementer, considers different variants of formation of structure of contractual 
communications at managing multi-family building by homeowners association and 
specialized cooperative; the author differentiates these variants depending on how 
these subjects manage multi-family building – directly or by contract with managing 
organization. The author concludes that process ofmanaging a multi-family building by 
homeowners association and specialized cooperative has multilevel management system 
and complex structure ofcontractual communications. In addition, the author analyzes 
some advantages and disadvantages of different management options, in critical keys 
considers some formulations of current housing legislation.

Key words: multi-family building, methods of management multifamily building, 
homeowners association, structure of contractual communications.
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ÂÇÀÈÌÎÄÅÉÑÒÂÈÅ ÎÐÃÀÍÎÂ ÌÅÑÒÍÎÃÎ ÓÏÐÀÂËÅÍÈß È ÑÀÌÎÓÏÐÀÂËÅÍÈß 
ÊÀÊ ÏÐÈÍÖÈÏ ÎÐÃÀÍÈÇÀÖÈÈ  ÌÅÑÒÍÎÉ ÂËÀÑÒÈ

Ïðîáëåìíûå âîïðîñû ðàçâèòèÿ ñóùåñòâóþùèõ ïðàâîâûõ ôîðì ñàìîîðãà-
íèçàöèè ìóíèöèïàëèòåòîâ êàê îðãàíîâ ñàìîóïðàâëåíèÿ è èõ âçàèìîäåéñòâèÿ 
ñ îðãàíàìè ãîñóäàðñòâåííîé âëàñòè â ëèöå îðãàíîâ óïðàâëåíèÿ, â òîì ÷èñëå è 
äåéñòâóþùèõ íà íèçîâîì óðîâíå, ïðåäñòàâëÿþò ñîáîé äàâíèé îáúåêò íàó÷íîãî 
èññëåäîâàíèÿ ó÷åíûõ. 

Â ñòàòüå ðàññìàòðèâàþòñÿ íàïðàâëåíèÿ âçàèìîäåéñòâèÿ îðãàíîâ ìåñòíîãî 
óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ Ðåñïóáëèêè Áåëàðóñü, àíàëèçèðóåòñÿ çàêîíîäà-
òåëüñòâî â ýòîé ñôåðå; ðàçëè÷íûå âèäû ôîðì âçàèìîîòíîøåíèé ìåæäó îðãàíàìè 
âëàñòè â ëèöå îðãàíîâ óïðàâëåíèÿ, äåéñòâóþùèõ â òîì ÷èñëå â ñôåðå ðåàëèçàöèè 
ïðàâà ãðàæäàí íà ôîðìèðîâàíèå îðãàíîâ âëàñòè ïîñðåäñòâîì âûáîðîâ, è îðãàíà-
ìè ìåñòíîãî ñàìîóïðàâëåíèÿ. Íà ñîâðåìåííîì ýòàïå ðàçâèòèÿ Ðåñïóáëèêè Áå-
ëàðóñü âñå áîëüøóþ ðîëü èãðàåò óðîâåíü äåìîêðàòèè, õàðàêòåðèçóþùèéñÿ ñòåïå-
íüþ âçàèìîäåéñòâèÿ îðãàíîâ óïðàâëåíèÿ ñ îðãàíàìè ìåñòíîãî ñàìîóïðàâëåíèÿ, 
è âëèÿíèå îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ êàê èíñòèòóòà ãðàæäàíñêîãî îáùå-
ñòâà íà ïðîöåññ ôîðìèðîâàíèÿ ïóáëè÷íîé âëàñòè. Ýòî îáóñëîâëåíî òåì, ÷òî ìåñò-
íîå ñàìîóïðàâëåíèå ÿâëÿåòñÿ íàèáîëåå ïðèáëèæåííûì ê íàñåëåíèþ óðîâíåì ïó-
áëè÷íîé âëàñòè è òåì ñàìûì îñóùåñòâëÿåò ðåàëèçàöèþ êîíñòèòóöèîííîãî ïðàâà 
íà ó÷àñòèå ãðàæäàí â óïðàâëåíèè ãîñóäàðñòâîì.

Ïî ðåçóëüòàòàì èññëåäîâàíèÿ ïðåäëàãàåòñÿ ïåðå÷åíü îòäåëüíûõ âèäîâ ôîðì 
âçàèìîäåéñòâèÿ îáîçíà÷åííûõ ñóáúåêòîâ âëàñòíî-ðàñïîðÿäèòåëüíûõ îòíîøåíèé. 
Èçëîæåííûå â ðàáîòå òåîðåòè÷åñêèå âûâîäû ìîãóò ñòàòü îñíîâîé äëÿ ñîâåðøåí-
ñòâîâàíèÿ ìåõàíèçìà âçàèìîäåéñòâèÿ îðãàíîâ ãîñóäàðñòâåííîé âëàñòè â ëèöå îð-
ãàíîâ ìåñòíîãî óïðàâëåíèÿ ñ îðãàíàìè ìåñòíîãî ñàìîóïðàâëåíèÿ.
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Ñáàëàíñèðîâàííîìó ðàçâèòèþ àäìèíèñòðàòèâíî-
òåððèòîðèàëüíûõ åäèíèö Ðåñïóáëèêè Áåëàðóñü ñïî-
ñîáñòâóåò ïîñòðîåííàÿ ïî ïðèíöèïó îòíîñèòåëüíîé 
äåöåíòðàëèçàöèè ñèñòåìà ìåñòíûõ îðãàíîâ âëàñòè. 
Ïîäîáíûé ïîäõîä â ôîðìèðîâàíèè ìåñòíûõ îðãàíîâ 
âëàñòè áàçèðóåòñÿ íà ñî÷åòàíèè îáùåãîñóäàðñòâåí-
íûõ èíòåðåñîâ è èíòåðåñîâ íàñåëåíèÿ, ïðîæèâàþùå-
ãî íà îïðåäåëåííîé òåððèòîðèè, è ïðåäñòàâëÿåò ñî-
áîé íàëè÷èå êàê îðãàíîâ óïðàâëåíèÿ, ôîðìèðóåìûõ 
öåíòðàëüíîé âëàñòüþ, òàê è îðãàíîâ ñàìîóïðàâëåíèÿ, 
èçáèðàåìûõ ìåñòíûì íàñåëåíèåì, ÷òî ïîçâîëÿåò îñó-
ùåñòâëÿòü óïðàâëåíèå ñîîòâåòñòâóþùåé òåððèòîðèåé 
èñõîäÿ îäíîâðåìåííî èç îáùåãîñóäàðñòâåííûõ èíòå-
ðåñîâ è èíòåðåñîâ ìåñòíîãî çíà÷åíèÿ. 

Íåîáõîäèìîñòü ñîâìåñòíîãî ðàçðåøåíèÿ ìåñò-
íûõ äåë, âçàèìîäîïîëíÿåìîñòü ìåñòíîãî óïðàâëå-
íèÿ è ñàìîóïðàâëåíèÿ ñîäåðæàò ïðèíöèïû îñóùåñò-
âëåíèÿ ìåñòíîãî óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ, 
çàêðåïëåííûå â ñò. 3 Çàêîíà î ìåñòíîì óïðàâëåíèè 
è ñàìîóïðàâëåíèè Ðåñïóáëèêè Áåëàðóñü – ïðèíöèï 
åäèíñòâà è öåëîñòíîñòè ñèñòåìû ìåñòíîãî óïðàâëå-
íèÿ è ñàìîóïðàâëåíèÿ è ïðèíöèï âçàèìîäåéñòâèÿ 
îðãàíîâ ìåñòíîãî óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ. 

Íè îðãàíû ãîñóäàðñòâåííîé âëàñòè, íè îðãàíû 
ìåñòíîãî ñàìîóïðàâëåíèÿ íå ìîãóò ðåøàòü âîçíèêà-
þùèå ïðîáëåìû áåç âçàèìîäåéñòâèÿ äðóã ñ äðóãîì. 
Òàê, â ñîîòâåòñòâèè ñ ï. 1 ñò. 17, ÷. 1 ñò. 41 Çàêîíà 
î ìåñòíîì óïðàâëåíèè è ñàìîóïðàâëåíèè, Ñîâåò 
äåïóòàòîâ è èñïîëêîì îäíîâðåìåííî ïðåäñòàâëÿ-
þò èíòåðåñû ñîîòâåòñòâóþùåé àäìèíèñòðàòèâíî-
òåððèòîðèàëüíîé åäèíèöû âî âçàèìîîòíîøåíèÿõ 
ñ äðóãèìè ãîñóäàðñòâåííûìè îðãàíàìè, èíûìè îð-
ãàíèçàöèÿìè è ãðàæäàíàìè, ïðîâîäÿò ñîâìåñòíóþ 
ðàáîòó ïî îïðåäåëåíèþ ñòðàòåãèè ðàçâèòèÿ ñîîòâåò-
ñòâóþùåé òåððèòîðèè [1]. 

Çàêîíîäàòåëü íå ðàçãðàíè÷èâàåò, ïî êàêèì âî-
ïðîñàì äàííûå îðãàíû âïðàâå ïðåäñòàâëÿòü èíòå-
ðåñû òåððèòîðèè. Âìåñòå ñ òåì, èñõîäÿ èç êîìïå-
òåíöèè, îïðåäåëåííîé çàêîíîäàòåëüñòâîì, ìîæíî 
óñòàíîâèòü, ÷òî ïðåäñòàâëÿòü èíòåðåñû àäìèíèñòðà-
òèâíî-òåððèòîðèàëüíîé åäèíèöû ïî âîïðîñàì òåð-
ðèòîðèàëüíîãî óñòðîéñòâà âïðàâå Ñîâåò äåïóòàòîâ, 
à âûñòóïàòü îò èìåíè äàííîé òåððèòîðèè âïðàâå èñ-
ïîëíèòåëüíûé êîìèòåò. 

Íà îñíîâàíèè Çàêîíà î ìåñòíîì óïðàâëåíèè è 
ñàìîóïðàâëåíèè ê êîìïåòåíöèè Ñîâåòîâ äåïóòàòîâ 

Ýñìàíòîâè÷ Å. È.   Âçàèìîäåéñòâèå îðãàíîâ ìåñòíîãî óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ êàê ïðèíöèï...

DOI: 1018287/2542-047X-2018-4-1-129-134



130 Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà                                                                                   Òîì 4  ¹ 1   2018

îòíîñÿòñÿ ïîëíîìî÷èÿ ïî óòâåðæäåíèþ ïðîãíîçîâ 
è ïðîãðàìì ñîöèàëüíî-ýêîíîìè÷åñêîãî ðàçâèòèÿ 
ðåãèîíà, ðåãèîíàëüíûõ ïðîãðàìì è êîíöåïöèé ïî 
øèðîêîìó ñïåêòðó âîïðîñîâ ìåñòíîé æèçíè (ñò. 17 
Çàêîíà). Ðàçðàáîò÷èêàìè äàííûõ àêòîâ âûñòóïàþò 
èñïîëíèòåëüíûå êîìèòåòû, íà íèõ æå âîçëîæåíî 
îáåñïå÷åíèå âûïîëíåíèÿ ýòèõ ïðîãðàììíûõ äîêó-
ìåíòîâ (ñò. 41 Çàêîíà). 

Âçàèìîäåéñòâèå îðãàíîâ ìåñòíîãî óïðàâëåíèÿ è 
ñàìîóïðàâëåíèÿ ïðîñëåæèâàåòñÿ ïðè ðåãóëèðîâà-
íèè âîïðîñîâ ïðèíÿòèÿ ìåñòíîãî áþäæåòà: èñïîë-
êîìû ñîñòàâëÿþò ïðîåêò áþäæåòà, ïðåäñòàâëÿþò 
åãî íà ðàññìîòðåíèå â ñîîòâåòñòâóþùèé Ñîâåò äå-
ïóòàòîâ, êîòîðûé åãî óòâåðæäàåò. Èñïîëíèòåëüíûé 
êîìèòåò äîëæåí îáåñïå÷èòü èñïîëíåíèå óòâåðæäåí-
íîãî áþäæåòà è ïðåäñòàâèòü îò÷åò î åãî èñïîëíåíèè.

Ñîâåò äåïóòàòîâ â ñîîòâåòñòâèè ñ Çàêîíîì îïðå-
äåëÿåò ïîðÿäîê ðàñïîðÿæåíèÿ êîììóíàëüíîé ñîá-
ñòâåííîñòüþ. Êîíêðåòíûå äåéñòâèÿ ïî ðàñïîðÿ-
æåíèþ êîììóíàëüíîé ñîáñòâåííîñòüþ â ðàìêàõ 
óòâåðæäåííîãî ïîðÿäêà ïðèíèìàþò ìåñòíûå îðãàíû 
óïðàâëåíèÿ.

Êàê èñïîëíèòåëüíûå êîìèòåòû è ìåñòíûå àäìè-
íèñòðàöèè, òàê è Ñîâåòû äåïóòàòîâ â ñîîòâåòñòâèè ñ 
Çàêîíîì î ìåñòíîì óïðàâëåíèè è ñàìîóïðàâëåíèè 
íàäåëåíû ïðàâîìî÷èåì ó÷ðåæäàòü ñðåäñòâà ìàññî-
âîé èíôîðìàöèè. Çà÷àñòóþ äàííûå îðãàíû âûñòó-
ïàþò ñîó÷ðåäèòåëÿìè ñðåäñòâ ìàññîâîé èíôîðìà-
öèè. Ê ïðèìåðó, ó÷ðåäèòåëÿìè ãàçåòû «Ãîìåëüñêàÿ 
ïðàâäà» ÿâëÿþòñÿ Ãîìåëüñêèé îáëàñòíîé èñïîëíè-
òåëüíûé êîìèòåò è Ãîìåëüñêèé îáëàñòíîé Ñîâåò äå-
ïóòàòîâ [2].

Âàæíîå íàïðàâëåíèå âçàèìîäåéñòâèÿ – ñîâìåñò-
íàÿ èíôîðìàöèîííàÿ è èäåîëîãè÷åñêàÿ ðàáîòà, 
ðàáîòà ñ îáðàùåíèÿìè ãðàæäàí. Îðãàíû ìåñòíîãî 
óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ ãîòîâÿò ñîâìåñòíûå 
äîêóìåíòû è îáðàùåíèÿ, äåïóòàòû Ñîâåòà âõîäÿò 
â ñîñòàâ èíôîðìàöèîííî-ïðîïàãàíäèñòñêèõ ãðóïï 
èñïîëíèòåëüíîãî êîìèòåòà äëÿ ïðîâåäåíèÿ èíôîð-
ìàöèîííûõ âñòðå÷ ñ òðóäîâûìè êîëëåêòèâàìè è 
ãðàæäàíàìè ñ öåëüþ èíôîðìèðîâàíèÿ èõ î íàïðàâ-
ëåíèÿõ ãîñóäàðñòâåííîé ïîëèòèêè è ðàáîòû ìåñò-
íûõ îðãàíîâ âëàñòè. Äîëæíîñòíûå ëèöà èñïîëêîìà 
è ìåñòíîé àäìèíèñòðàöèè ìîãóò ïðèñóòñòâîâàòü ïðè 
ïðèåìå äåïóòàòàìè Ñîâåòà ãðàæäàí â êà÷åñòâå êîí-
ñóëüòàíòîâ ïî òåì èëè èíûì âîïðîñàì, è íàîáîðîò – 
äåïóòàòû Ñîâåòà âïðàâå ïðèñóòñòâîâàòü ïðè ïðèåìå 
ïðåäñåäàòåëåì èñïîëêîìà ãðàæäàí è ïðåäñòàâèòåëåé 
þðèäè÷åñêèõ ëèö.

Çàêîíîäàòåëüñòâîì òàêæå ïðåäóñìîòðåíû ñëó÷àè, 
â êîòîðûõ ìîãóò ïðîâîäèòüñÿ ñîâìåñòíûå çàñåäàíèÿ 
è ïðèíèìàòüñÿ ñîâìåñòíûå ðåøåíèÿ èñïîëíèòåëü-
íîãî êîìèòåòà è Ñîâåòà äåïóòàòîâ. Â ñîîòâåòñòâèè 
ñî ñò. 100 Èçáèðàòåëüíîãî êîäåêñà Ðåñïóáëèêè 
Áåëàðóñü, ïðàâî âûäâèæåíèÿ êàíäèäàòîâ â ÷ëå-
íû Ñîâåòà Ðåñïóáëèêè ïðèíàäëåæèò ïðåçèäèóìàì 
ìåñòíûõ Ñîâåòîâ äåïóòàòîâ áàçîâîãî óðîâíÿ è ñîîò-
âåòñòâóþùèì èñïîëíèòåëüíûì êîìèòåòàì – ðàéîí-
íûì, ãîðîäñêèì (ãîðîäîâ îáëàñòíîãî ïîä÷èíåíèÿ), 

à â ãîðîäå Ìèíñêå – ïðåçèäèóìó Ìèíñêîãî ãîðîä-
ñêîãî Ñîâåòà äåïóòàòîâ è Ìèíñêîìó ãîðîäñêîìó èñ-
ïîëíèòåëüíîìó êîìèòåòó. Ðåøåíèå î âûäâèæåíèè 
ëèöà êàíäèäàòîì â ÷ëåíû Ñîâåòà Ðåñïóáëèêè ïîä-
ïèñûâàåòñÿ ïðåäñåäàòåëÿìè ìåñòíîãî Ñîâåòà äåïó-
òàòîâ è ñîîòâåòñòâóþùåãî èñïîëíèòåëüíîãî êîìèòå-
òà. Ñòàòüÿ 102 Èçáèðàòåëüíîãî êîäåêñà Ðåñïóáëèêè 
Áåëàðóñü ïðåäóñìàòðèâàåò ñîâìåñòíîå ïðèíÿòèå íà 
ñîâìåñòíîì çàñåäàíèè ðåøåíèÿ ïðåçèäèóìà Ñîâåòà 
äåïóòàòîâ è ñîîòâåòñòâóþùåãî èñïîëêîìà ïî ñîçûâó 
çàñåäàíèÿ äåïóòàòîâ ìåñòíûõ Ñîâåòîâ äåïóòàòîâ áà-
çîâîãî óðîâíÿ îáëàñòè, äåïóòàòîâ Ìèíñêîãî ãîðîä-
ñêîãî Ñîâåòà äåïóòàòîâ ïî âûáîðàì ÷ëåíîâ Ñîâåòà 
Ðåñïóáëèêè [3]. Ïîðÿäîê ïðîâåäåíèÿ ñîâìåñòíîãî 
çàñåäàíèÿ è ïðèíÿòèÿ ðåøåíèÿ, ôîðìà ãîëîñîâàíèÿ 
íè â Èçáèðàòåëüíîì êîäåêñå, íè â èíûõ àêòàõ çàêî-
íîäàòåëüñòâà íå óêàçàíû. 

Ïî ìíåíèþ ðÿäà èññëåäîâàòåëåé, èíñòèòóò ñî-
âìåñòíîãî çàñåäàíèÿ ïðåçèäèóìà Ñîâåòà äåïóòàòîâ 
è èñïîëêîìà, à òàêæå ïðèíÿòèå èìè ñîâìåñòíîãî 
ðåøåíèÿ äîñòàòî÷íî óíèêàëåí. Ñîâåò äåïóòàòîâ, 
åãî Ïðåçèäèóì ÿâëÿþòñÿ ïðåäñòàâèòåëüíûìè êîë-
ëåãèàëüíûìè îðãàíàìè ìåñòíîãî ñàìîóïðàâëåíèÿ, 
à èñïîëêîì – îðãàíîì óïðàâëåíèÿ. Ñëåäîâàòåëüíî, 
äàííûå îðãàíû íå ìîãóò ïðèíèìàòü ñîâìåñòíûå 
ðåøåíèÿ. Âìåñòå ñ òåì òàêàÿ ñèòóàöèÿ îáúÿñíÿåò-
ñÿ ïðèíöèïîì âçàèìîäåéñòâèÿ îðãàíîâ ìåñòíîãî 
óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ, íåîáõîäèìîñòüþ 
âûäâèæåíèÿ ïðåäñòàâèòåëåé â Ñîâåò Ðåñïóáëèêè 
ïî òåððèòîðèàëüíîìó ïðåäñòàâèòåëüñòâó (ï. 2 ñò. 91 
Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü) ñ ó÷åòîì ìíå-
íèÿ îðãàíîâ óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ [4]. 

Îðãàíû òåððèòîðèàëüíîãî îáùåñòâåííîãî ñàìî-
óïðàâëåíèÿ òàêæå ó÷àñòâóþò â îñóùåñòâëåíèè ïðèí-
öèïà âçàèìîäåéñòâèÿ îðãàíîâ ìåñòíîãî óïðàâëåíèÿ 
è ñàìîóïðàâëåíèÿ. Íàðÿäó ñ îñóùåñòâëåíèåì èíûõ 
çàäà÷, îðãàíû òåððèòîðèàëüíîãî îáùåñòâåííîãî ñà-
ìîóïðàâëåíèÿ îêàçûâàþò ïîìîùü èñïîëíèòåëüíûì 
è ðàñïîðÿäèòåëüíûì îðãàíàì â ðàáîòå ñ ãðàæäàíàìè. 
Òàêîå òåñíîå âçàèìîäåéñòâèå èñïîëíèòåëüíûõ êî-
ìèòåòîâ, ìåñòíûõ àäìèíèñòðàöèé è îðãàíîâ îáùå-
ñòâåííîãî ñàìîóïðàâëåíèÿ ñïîñîáñòâóåò ðåàëèçàöèè 
ïðàâ, ñâîáîä è çàêîííûõ èíòåðåñîâ ãðàæäàí, ó÷åòó 
ìíåíèÿ ìåñòíîãî íàñåëåíèÿ ïðè ïðèíÿòèè ðåøåíèé 
ìåñòíûìè îðãàíàìè.

Âàæíûìè ñîñòàâëÿþùèìè ðàáîòû Ñîâåòà äåïó-
òàòîâ è èñïîëíèòåëüíîãî êîìèòåòà ÿâëÿþòñÿ çàñå-
äàíèÿ. Ðåøåíèÿ Ñîâåòîâ äåïóòàòîâ ïðèíèìàþòñÿ íà 
ñåññèÿõ è ÿâëÿþòñÿ îáÿçàòåëüíûìè äëÿ èñïîëíåíèÿ 
íà òåððèòîðèè ñîîòâåòñòâóþùåé àäìèíèñòðàòèâíî-
òåððèòîðèàëüíîé åäèíèöû. Â ñîîòâåòñòâèè ñî ñò. 12 
Çàêîíà î ìåñòíîì óïðàâëåíèè è ñàìîóïðàâëåíèè 
ñåññèè Ñîâåòà äåïóòàòîâ ñîçûâàþòñÿ è ïðîâîäÿòñÿ 
â ñîîòâåòñòâèè ñ ðåãëàìåíòîì Ñîâåòà ïðåäñåäàòåëåì 
Ñîâåòà, à â ñëó÷àå åãî îòñóòñòâèÿ èëè ïî åãî ïîðó÷å-
íèþ – åãî çàìåñòèòåëåì. Ñåññèÿ ñîçûâàåòñÿ ïðåçè-
äèóìîì Ñîâåòà èëè ïðåäñåäàòåëåì Ñîâåòà ïî èíèöè-
àòèâå íå ìåíåå ÷åì îäíîé òðåòè îò ÷èñëà èçáðàííûõ 
äåïóòàòîâ Ñîâåòà, ïðåäñåäàòåëÿ ñîîòâåòñòâóþùå-
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ãî èñïîëêîìà, à òàêæå ïî èíèöèàòèâå íå ìåíåå 
10 ïðîöåíòîâ ãðàæäàí, îáëàäàþùèõ èçáèðàòåëüíûì 
ïðàâîì è ïðîæèâàþùèõ íà ñîîòâåòñòâóþùåé òåððè-
òîðèè; ïî òðåáîâàíèþ Ïðåçèäåíòà Ðåñïóáëèêè Áå-
ëàðóñü ëèáî âûøåñòîÿùåãî Ñîâåòà – â ñëó÷àå óùåì-
ëåíèÿ Ñîâåòîì ïðàâ è çàêîííûõ èíòåðåñîâ ãðàæäàí, 
èíîãî íàðóøåíèÿ çàêîíîäàòåëüñòâà.

Ê ïðèìåðó, Ðåãëàìåíò Ãîìåëüñêîãî ãîðîäñêîãî 
Ñîâåòà íàäåëÿåò ïðàâîì ñîçûâà ñåññèè Ñîâåòà ïðåä-
ñåäàòåëÿ ñîîòâåòñòâóþùåãî èñïîëêîìà. Â ðàáîòå 
ñåññèè Ñîâåòà ïî ïðèãëàøåíèþ ïðåäñåäàòåëÿ Ñî-
âåòà èëè ïî ñîáñòâåííîé èíèöèàòèâå (ñ ïðåäâàðè-
òåëüíîãî óâåäîìëåíèÿ ïðåäñåäàòåëÿ Ñîâåòà) ìîãóò 
ïðèíèìàòü ó÷àñòèå ïðåäñåäàòåëü Ãîìåëüñêîãî ãîðè-
ñïîëêîìà, åãî çàìåñòèòåëè, ÷ëåíû ãîðèñïîëêîìà [5]. 
Íà çàñåäàíèÿõ Âèòåáñêîãî îáëàñòíîãî Ñîâåòà äåïó-
òàòîâ ïî ïðèãëàøåíèþ ïðåçèäèóìà Ñîâåòà âïðàâå 
ïðèñóòñòâîâàòü ïðåäñåäàòåëü è ÷ëåíû ñîîòâåòñòâó-
þùåãî îáëèñïîëêîìà, ðóêîâîäèòåëè ñòðóêòóðíûõ 
ïîäðàçäåëåíèé. Ïðåäñåäàòåëü îáëèñïîëêîìà è åãî 
çàìåñòèòåëè âïðàâå ïðàâîì ïðèñóòñòâîâàòü, â òîì 
÷èñëå íà çàêðûòûõ ñåññèÿõ Ñîâåòà (ï. 37) [6].

Êðîìå òîãî, ñò. 12 Çàêîíà î ìåñòíîì óïðàâëå-
íèè è ñàìîóïðàâëåíèè ïðåäîñòàâëÿåò âîçìîæíîñòü 
ïðåäñåäàòåëþ èñïîëêîìà (ãëàâå ìåñòíîé àäìèíè-
ñòðàöèè) è èñïîëêîìó (ìåñòíîé àäìèíèñòðàöèè) 
âíîñèòü ïðåäëîæåíèÿ äëÿ ðàññìîòðåíèÿ íà ñåññèÿõ 
Ñîâåòà.

Â ñîñòàâ ïðåçèäèóìà ñåññèè Ñîâåòà, êàê ïðà-
âèëî, âõîäèò ïðåäñåäàòåëü ñîîòâåòñòâóþùåãî èñ-
ïîëêîìà, ÷òî äàåò åìó âîçìîæíîñòü âûñòóïàòü ïî 
îáñóæäàåìûì âîïðîñàì, âíîñèòü ïðåäëîæåíèÿ, 
à òàêæå äàâàòü îòâåòû íà àäðåñîâàííûå åìó êàê ðó-
êîâîäèòåëþ èñïîëíèòåëüíîé âëàñòè âîïðîñû.

Âîçìîæíî ó÷àñòèå â çàñåäàíèÿõ ñåññèé Ñîâåòîâ 
äåïóòàòîâ ïðåäñòàâèòåëåé þðèäè÷åñêèõ ñëóæá èñ-
ïîëíèòåëüíûõ îðãàíîâ. Ýòî ìîæíî îáúÿñíèòü íå-
îáõîäèìîñòüþ ïðàâîâûõ êîíñóëüòàöèé ïî îáñóæäà-
åìûì íà ñåññèè âîïðîñàì, â òîì ÷èñëå þðèäè÷åñêèõ 
ïîñëåäñòâèé, êîòîðûå ìîãóò âîçíèêíóòü ïîñëå ïðè-
íÿòèÿ òîãî èëè èíîãî ðåøåíèÿ. Ó÷àñòèå äîëæíîñò-
íûõ ëèö èñïîëêîìà â ðàáîòå ñåññèè Ñîâåòà äàåò âîç-
ìîæíîñòü äåïóòàòàì îáðàòèòüñÿ ñ óñòíûì çàïðîñîì 
ê äàííûì ëèöàì, êîòîðûå, â ñâîþ î÷åðåäü, ìîãóò 
äàòü óñòíûå îòâåò íåïîñðåäñòâåííî íà ñåññèè ëèáî 
ïðåäîñòàâèòü îòâåò ïèñüìåííî ïîñëå ðàññìîòðåíèÿ.

Âìåñòå ñ òåì ó÷àñòâîâàòü â ãîëîñîâàíèè ïî ðàñ-
ñìàòðèâàåìûì âîïðîñàì ïðèãëàøåííûå ëèöà, â òîì 
÷èñëå ïðåäñòàâèòåëè èñïîëêîìà, íå âïðàâå.

Ïðåäñåäàòåëü Ñîâåòà äåïóòàòîâ, â ñâîþ î÷åðåäü, 
âïðàâå ïðèñóòñòâîâàòü íà çàñåäàíèÿõ èñïîëêîìà ñ 
ïðàâîì ñîâåùàòåëüíîãî ãîëîñà. Ñ öåëüþ êîíêðåò-
íîãî ïîíèìàíèÿ äàííîãî ïðàâîìî÷èÿ, ïðåîäîëå-
íèÿ âîçìîæíîãî âîçíèêíîâåíèÿ ñïîðíûõ ñèòóàöèé 
â õîäå îáñóæäåíèÿ âîïðîñîâ, ðàññìàòðèâàåìûõ íà 
çàñåäàíèè èñïîëêîìîâ, öåëåñîîáðàçíî óòî÷íèòü ïî-
íÿòèå «ñîâåùàòåëüíîãî ãîëîñà». Èñõîäÿ èç òåîðèè, 
ïðàâî ñîâåùàòåëüíîãî ãîëîñà ñâÿçàíî ñ âîçìîæíî-
ñòüþ âûñêàçàòü ñâîå ìíåíèå ïî ïîâîäó ðàññìàòðè-

âàåìîãî âîïðîñà, íî íåâîçìîæíîñòüþ ó÷àñòèÿ â ãî-
ëîñîâàíèè ïî äàííîìó âîïðîñó. Ïðåäñòàâëÿåòñÿ, ÷òî 
èìåííî òàêîå ïîíèìàíèå ïðàâà ñîâåùàòåëüíîãî ãîëî-
ñà âêëàäûâàë çàêîíîäàòåëü, êîãäà íàäåëÿë ýòèì ïðàâîì 
ðóêîâîäèòåëåé ìåñòíûõ ïðåäñòàâèòåëüíûõ îðãàíîâ, 
ó÷àñòâóþùèõ â çàñåäàíèè ìåñòíûõ èñïîëíèòåëüíûõ è 
ðàñïîðÿäèòåëüíûõ îðãàíîâ, ÷òî è ñëåäóåò çàêðåïèòü â 
Çàêîíå î ìåñòíîì óïðàâëåíèè è ñàìîóïðàâëåíèè.

Èñïîëíèòåëüíûé êîìèòåò êàê îðãàí ìåñòíîãî 
óïðàâëåíèÿ îêàçûâàåò êîñâåííîå âëèÿíèå íà âûáî-
ðû äåïóòàòîâ ìåñòíûõ Ñîâåòîâ. Â ñîîòâåòñòâèè ñî ñò. 
16 Èçáèðàòåëüíîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü, 
èçáèðàòåëüíûå îêðóãà ïî âûáîðàì â îáëàñòíûå, 
Ìèíñêèé ãîðîäñêîé, ðàéîííûå, ãîðîäñêèå (ãîðîäîâ 
îáëàñòíîãî è ðàéîííîãî ïîä÷èíåíèÿ), ïîñåëêîâûå è 
ñåëüñêèå Ñîâåòû äåïóòàòîâ îáðàçóþòñÿ òåððèòîðè-
àëüíûìè èçáèðàòåëüíûìè êîìèññèÿìè ïî âûáîðàì 
â ñîîòâåòñòâóþùèå Ñîâåòû äåïóòàòîâ ïî ïðåäñòàâ-
ëåíèþ, ñîîòâåòñòâåííî, îáëàñòíûõ, Ìèíñêîãî ãî-
ðîäñêîãî, ðàéîííûõ, ãîðîäñêèõ, ïîñåëêîâûõ è ñåëü-
ñêèõ èñïîëíèòåëüíûõ êîìèòåòîâ. Âàæíî çàìåòèòü, 
÷òî èíûå ãîñóäàðñòâåííûå îðãàíû ïðàâîì âíåñåíèÿ 
â òåððèòîðèàëüíóþ èçáèðàòåëüíóþ êîìèññèþ ïðåä-
ëîæåíèÿ îá îáðàçîâàíèè èçáèðàòåëüíûõ îêðóãîâ ïî 
âûáîðàì â ìåñòíûå Ñîâåòû íå îáëàäàþò.

Ñåðüåçíîå çíà÷åíèå äàííîå ïðàâîìî÷èå èñïîë-
íèòåëüíîãî êîìèòåòà èìååò ïîòîìó, ÷òî â Èçáèðà-
òåëüíîì êîäåêñå íå ñîäåðæèòñÿ íîðìà, êîòîðàÿ áû 
êîíêðåòíî îïðåäåëÿëà êîëè÷åñòâî èçáèðàòåëüíûõ 
îêðóãîâ, à çíà÷èò äåïóòàòîâ áóäóùåãî Ñîâåòà, ïî 
âûáîðàì â Ñîâåòû òîãî èëè èíîãî òåððèòîðèàëüíî-
ãî óðîâíÿ, â ñò. 15 Èçáèðàòåëüíîãî êîäåêñà îòðàæå-
íû òîëüêî êîëè÷åñòâåííûå ïðåäåëû èçáèðàòåëüíûõ 
îêðóãîâ ïî âûáîðàì â ìåñòíûå Ñîâåòû äåïóòàòîâ 
òîãî èëè èíîãî òåððèòîðèàëüíîãî óðîâíÿ è ïðàâè-
ëî, ñîãëàñíî êîòîðîìó îò êàæäîãî èçáèðàòåëüíîãî 
îêðóãà èçáèðàåòñÿ îäèí äåïóòàò. Òàêèì îáðàçîì, èñ-
ïîëíèòåëüíûé êîìèòåò ïðåäëàãàåò êîëè÷åñòâî èç-
áèðàòåëüíûõ îêðóãîâ, ñëåäîâàòåëüíî, è êîëè÷åñòâî 
äåïóòàòîâ ñîîòâåòñòâóþùåãî ìåñòíîãî Ñîâåòà.

Êðîìå òîãî, â ñîîòâåòñòâèè ñî ñò. 24 Èçáèðàòåëü-
íîãî êîäåêñà Ðåñïóáëèêè Áåëàðóñü, ðàéîííûå, ãî-
ðîäñêèå, ïîñåëêîâûå, ñåëüñêèå èñïîëíèòåëüíûå êî-
ìèòåòû, ìåñòíûå àäìèíèñòðàöèè â ãîðîäàõ â ÷àñòè 
âûáîðîâ â ìåñòíûå Ñîâåòû äåïóòàòîâ:

1) îðãàíèçóþò ïðåäîñòàâëåíèå èçáèðàòåëüíûì 
êîìèññèÿì, êîìèññèÿì ïî ðåôåðåíäóìó, êîìèññèÿì 
ïî ïðîâåäåíèþ ãîëîñîâàíèÿ îá îòçûâå äåïóòàòà ïî-
ìåùåíèé äëÿ ðàçìåùåíèÿ êîìèññèé è ïðîâåäåíèÿ 
ãîëîñîâàíèÿ, à òàêæå íåîáõîäèìîãî îáîðóäîâàíèÿ, 
ñðåäñòâ ñâÿçè, òðàíñïîðòíûõ ñðåäñòâ;

2) ñîçäàþò óñëîâèÿ äëÿ ïðîâåäåíèÿ âñòðå÷ êàí-
äèäàòîâ â äåïóòàòû ñ èçáèðàòåëÿìè; îáåñïå÷èâàþò 
áåñïëàòíîå ïðåäîñòàâëåíèå èì ïîìåùåíèé äëÿ ýòèõ 
öåëåé, à òàêæå íåîáõîäèìûõ ñïðàâî÷íûõ è èíôîð-
ìàöèîííûõ ìàòåðèàëîâ; 

3) âûäåëÿþò íà òåððèòîðèè ó÷àñòêîâ äëÿ ãîëîñî-
âàíèÿ ìåñòà äëÿ ðàçìåùåíèÿ àãèòàöèîííûõ ïå÷àò-
íûõ ìàòåðèàëîâ;

Ýñìàíòîâè÷ Å. È.   Âçàèìîäåéñòâèå îðãàíîâ ìåñòíîãî óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ êàê ïðèíöèï...
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4) îïðåäåëÿþò ìåñòà äëÿ ïðîâåäåíèÿ êàíäèäàòàìè â 
äåïóòàòû, èõ äîâåðåííûìè ëèöàìè ìàññîâûõ ìåðîïðè-
ÿòèé (ñîáðàíèé âíå ïîìåùåíèé, ìèòèíãîâ, ïèêåòèðî-
âàíèÿ) ñ öåëüþ îñóùåñòâëåíèÿ ïðåäâûáîðíîé àãèòàöèè.

Îïðåäåëåííîå âëèÿíèå ìåñòíûå îðãàíû óïðàâ-
ëåíèÿ îêàçûâàþò íà ôîðìèðîâàíèå îðãàíîâ òåððè-
òîðèàëüíîãî îáùåñòâåííîãî ñàìîóïðàâëåíèÿ, êàê 
åäèíîëè÷íûõ, òàê è êîëëåãèàëüíûõ. Ñîãëàñíî ï. 2 
ñò. 29 Çàêîíà î ìåñòíîì óïðàâëåíèè è ñàìîóïðàâ-
ëåíèè, êàíäèäàòû â ÷ëåíû êîëëåãèàëüíîãî îðãàíà 
òåððèòîðèàëüíîãî îáùåñòâåííîãî ñàìîóïðàâëåíèÿ 
ìîãóò âûäâèãàòüñÿ ãðàæäàíàìè, ìåñòíûìè Ñîâåòàìè 
äåïóòàòîâ, èñïîëíèòåëüíûìè îðãàíàìè ïåðâè÷íîãî 
óðîâíÿ. Ïîñëå ñîçäàíèÿ êîëëåãèàëüíîãî îðãàíà òåð-
ðèòîðèàëüíîãî îáùåñòâåííîãî ñàìîóïðàâëåíèÿ îí 
ïîäëåæèò ðåãèñòðàöèè â ñîîòâåòñòâóþùåì èñïîëíè-
òåëüíîì è ðàñïîðÿäèòåëüíîì îðãàíå (èñïîëêîìå èëè 
ìåñòíîé àäìèíèñòðàöèè). Ñîçäàííûì òàêîé îðãàí 
ñ÷èòàåòñÿ ñ ìîìåíòà ðåãèñòðàöèè.

Íåñìîòðÿ íà òåñíîå âçàèìîäåéñòâèå îðãàíîâ 
ìåñòíîãî óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ, îäíèì èç 
îñíîâíûõ ïðèíöèïîâ ìåñòíîãî óïðàâëåíèÿ è ñàìî-
óïðàâëåíèÿ â Ðåñïóáëèêå Áåëàðóñü ÿâëÿåòñÿ ïðèí-
öèï ðàçãðàíè÷åíèÿ êîìïåòåíöèè îðãàíîâ ìåñòíîãî 
óïðàâëåíèÿ è ñàìîóïðàâëåíèÿ. Êîìïåòåíöèÿ äàí-
íûõ îðãàíîâ íå äóáëèðóåòñÿ. 

Ïóíêò 2 ñòàòüè 19 Çàêîíà Ðåñïóáëèêè Áåëàðóñü î 
ìåñòíîì óïðàâëåíèè è ñàìîóïðàâëåíèè ïîä÷åðêèâàåò, 
÷òî ïîëíîìî÷èÿ, êîòîðûå îòíîñÿòñÿ ê èñêëþ÷èòåëüíîé 
êîìïåòåíöèè Ñîâåòîâ äåïóòàòîâ, îïðåäåëåííûå ñòàòüåé 
121 Êîíñòèòóöèè Ðåñïóáëèêè Áåëàðóñü, à òàêæå ðÿä 
äðóãèõ íàèáîëåå âàæíûõ ïîëíîìî÷èé Ñîâåòà îñóùåñò-
âëÿþòñÿ èñêëþ÷èòåëüíî íà ñåññèÿõ Ñîâåòà äåïóòàòîâ. 
Òàêèì îáðàçîì, ýòè ïîëíîìî÷èÿ íå ìîãóò äåëåãèðî-
âàòüñÿ îðãàíàì òåððèòîðèàëüíîãî îáùåñòâåííîãî ñàìî-
óïðàâëåíèÿ, èñïîëêîìó èëè åãî ïðåäñåäàòåëþ.

Ñîãëàñíî ñòàòüå 121 Êîíñòèòóöèè Ðåñïóáëèêè 
Áåëàðóñü, ê èñêëþ÷èòåëüíîé êîìïåòåíöèè ìåñòíûõ 
Ñîâåòîâ äåïóòàòîâ îòíîñÿòñÿ:

– óòâåðæäåíèå ïðîãðàìì ýêîíîìè÷åñêîãî è ñî-
öèàëüíîãî ðàçâèòèÿ, ìåñòíûõ áþäæåòîâ, îò÷åòîâ îá 
èõ èñïîëíåíèè;

– óñòàíîâëåíèå â ñîîòâåòñòâèè ñ çàêîíîì ìåñò-
íûõ íàëîãîâ è ñáîðîâ;

– îïðåäåëåíèå â ïðåäåëàõ, óñòàíîâëåííûõ çàêî-
íîì, ïîðÿäêà óïðàâëåíèÿ è ðàñïîðÿæåíèÿ êîììó-
íàëüíîé ñîáñòâåííîñòüþ;

– íàçíà÷åíèå ìåñòíûõ ðåôåðåíäóìîâ.
Êðîìå âûøå îáîçíà÷åííûõ èñêëþ÷èòåëüíûõ 

ïîëíîìî÷èé, â ñîîòâåòñòâèè ñ ïóíêòîì 2 ñòàòüè 17 
Çàêîíà î ìåñòíîì óïðàâëåíèè è ñàìîóïðàâëåíèè, 
òîëüêî íà ñåññèÿõ Ñîâåòà ìîãóò îñóùåñòâëÿòüñÿ ñëå-
äóþùèå ïîëíîìî÷èÿ Ñîâåòà äåïóòàòîâ:

– óòâåðæäåíèå ïðîãíîçîâ ñîöèàëüíî-ýêîíîìè-
÷åñêîãî ðàçâèòèÿ ñîîòâåòñòâóþùåé àäìèíèñòðàòèâ-
íî-òåððèòîðèàëüíîé åäèíèöû;

– óòâåðæäåíèå ðåãèîíàëüíûõ ïðîãðàìì, êîí-
öåïöèé (Ñîâåòû ïåðâè÷íîãî óðîâíÿ – ïëàíû ìåðî-
ïðèÿòèé) ïî âîïðîñàì æèëèùíîãî ñòðîèòåëüñòâà, 

áëàãîóñòðîéñòâà ñîîòâåòñòâóþùåé òåððèòîðèè, äî-
ðîæíîãî ñòðîèòåëüñòâà, êîììóíàëüíî-áûòîâîãî è 
ñîöèàëüíîãî îáñëóæèâàíèÿ ãðàæäàí, ñîöèàëüíîé 
ïîääåðæêè äåòåé, ìîëîäåæè, âåòåðàíîâ, èíâàëèäîâ 
è ïîæèëûõ ëþäåé, ïîääåðæêè ìàëîãî ïðåäïðèíè-
ìàòåëüñòâà, çäðàâîîõðàíåíèÿ, îáðàçîâàíèÿ, ôèçè÷å-
ñêîé êóëüòóðû è ñïîðòà, îõðàíû îêðóæàþùåé ñðåäû 
è ðàöèîíàëüíîãî èñïîëüçîâàíèÿ ïðèðîäíûõ ðåñóð-
ñîâ, óëó÷øåíèÿ óñëîâèé è îõðàíû òðóäà, îáåñïå÷åíèÿ 
ðàäèàöèîííîé áåçîïàñíîñòè, îõðàíû èñòîðèêî-êóëü-
òóðíîãî íàñëåäèÿ è ïî äðóãèì âîïðîñàì ìåñòíîãî 
çíà÷åíèÿ, îñóùåñòâëåíèå êîíòðîëÿ çà âûïîëíåíèåì 
ýòèõ ïðîãðàìì, êîíöåïöèé (ïëàíîâ ìåðîïðèÿòèé) è 
óòâåðæäåíèå îò÷åòîâ îá èõ èñïîëíåíèè;

– ïðåäîñòàâëåíèå èëè ïîðó÷åíèå ìåñòíûì èñ-
ïîëíèòåëüíûì è ðàñïîðÿäèòåëüíûì îðãàíàì ïðå-
äîñòàâëÿòü â ñîîòâåòñòâèè ñ Íàëîãîâûì êîäåêñîì 
Ðåñïóáëèêè Áåëàðóñü è (èëè) àêòàìè Ïðåçèäåíòà 
Ðåñïóáëèêè Áåëàðóñü ëüãîòû ïî ðåñïóáëèêàíñêèì 
íàëîãàì, ñáîðàì (ïîøëèíàì), ïîëíîñòüþ óïëà÷èâà-
åìûì â ìåñòíûå áþäæåòû;

– îïðåäåëåíèå ñòàâêè ïëàòåæåé â ñëó÷àÿõ, óñòà-
íîâëåííûõ çàêîíîäàòåëüíûìè àêòàìè (â òîì ÷èñëå 
ñòàâêè ïëàòû çà àðåíäó îõîòíè÷üèõ è ðûáîëîâíûõ 
óãîäèé, âîäíûõ îáúåêòîâ);

– ðåøåíèå âîïðîñîâ àäìèíèñòðàòèâíî-òåððèòî-
ðèàëüíîãî óñòðîéñòâà;

– óòâåðæäåíèå ðåãëàìåíòà è ñòðóêòóðû Ñîâåòà;
– åæåãîäíîå óòâåðæäåíèå ñìåòû ðàñõîäîâ Ñîâåòà;
– ðåøåíèå âîïðîñîâ ïðèçíàíèÿ ïîëíîìî÷èé äå-

ïóòàòîâ Ñîâåòà, äîñðî÷íîãî ïðåêðàùåíèÿ ïîëíîìî-
÷èé;

– èçáðàíèå è äîñðî÷íîå îñâîáîæäåíèå îò ïîëíî-
ìî÷èé ïðåäñåäàòåëÿ Ñîâåòà è åãî çàìåñòèòåëÿ (çàìå-
ñòèòåëåé);

– óòâåðæäåíèå äîëæíîñòè ïðåäñåäàòåëÿ èñïîë-
êîìà;

– îáðàçîâàíèå è óïðàçäíåíèå îðãàíîâ Ñîâåòà, óò-
âåðæäåíèå è èçìåíåíèå èõ ñîñòàâà, èçáðàíèå è îñâî-
áîæäåíèå îò ïîëíîìî÷èé ïðåäñåäàòåëåé è çàìåñòè-
òåëåé ïðåäñåäàòåëåé (ïðè èõ íàëè÷èè) ýòèõ îðãàíîâ;

– ðåøåíèå âîïðîñîâ îá ó÷àñòèè â ñîçäàíèè àñ-
ñîöèàöèé Ñîâåòîâ, î âõîæäåíèè èëè âûõîäå èç íèõ;

– ðàññìîòðåíèå çàïðîñîâ äåïóòàòîâ Ñîâåòà è 
ïðèíÿòèÿ ïî íèì ðåøåíèÿ;

– çàñëóøèâàíèå îò÷åòîâ ïðåäñåäàòåëÿ Ñîâåòà, 
à òàêæå îðãàíîâ Ñîâåòà, èçáèðàåìûõ, íàçíà÷àåìûõ 
èëè óòâåðæäàåìûõ ïðåäñåäàòåëåì Ñîâåòà äîëæ-
íîñòíûõ ëèö, îò÷åòîâ è èíîé èíôîðìàöèè ïðåäñå-
äàòåëÿ è èíûõ äîëæíîñòíûõ ëèö ñîîòâåòñòâóþùåãî 
èñïîëêîìà ïî âîïðîñàì, îòíåñåííûì ê êîìïåòåí-
öèè Ñîâåòà;

– ðåøåíèå âîïðîñîâ äåëåãèðîâàíèÿ îòäåëüíûõ 
ïîëíîìî÷èé Ñîâåòàì äðóãèõ òåððèòîðèàëüíûõ óðîâ-
íåé, èñïîëêîìàì, èõ ïðåäñåäàòåëÿì, îðãàíàì òåððè-
òîðèàëüíîãî îáùåñòâåííîãî ñàìîóïðàâëåíèÿ;

– îïðåäåëåíèå ñðîêîâ è ïîðÿäêà îñâîáîæäåíèÿ 
îò èñïîëíåíèÿ òðóäîâûõ (ñëóæåáíûõ) îáÿçàííîñòåé 
äåïóòàòîâ Ñîâåòà, ðàáîòàþùèõ íà îñíîâàíèè òðóäî-
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âûõ äîãîâîðîâ (êîíòðàêòîâ), íà âðåìÿ ïîäãîòîâêè è 
ïðîâåäåíèÿ ñåññèé Ñîâåòà è çàñåäàíèé åãî îðãàíîâ;

– îòìåíà íå ñîîòâåòñòâóþùèõ çàêîíîäàòåëüñòâó 
ðàñïîðÿæåíèé ïðåäñåäàòåëÿ Ñîâåòà è ïðåäñåäàòåëÿ 
ñîîòâåòñòâóþùåãî èñïîëêîìà, ðåøåíèé ñîîòâåò-
ñòâóþùåãî èñïîëêîìà, ðåøåíèé íèæåñòîÿùåãî Ñî-
âåòà è ðàñïîðÿæåíèé åãî ïðåäñåäàòåëÿ;

– ó÷ðåæäåíèå ìåñòíûõ ñðåäñòâ ìàññîâîé èíôîð-
ìàöèè;

– ïðèíÿòèå ðåøåíèÿ î ñàìîðîñïóñêå;
– îñóùåñòâëåíèå ìåæäóíàðîäíîãî ñîòðóäíè÷å-

ñòâà.
Ñòàòüÿ 19 Çàêîíà î ìåñòíîì óïðàâëåíèè è ñàìî-

óïðàâëåíèè ïðåäîñòàâëÿåò ïðàâî Ñîâåòó äåïóòàòîâ 
äåëåãèðîâàòü îòäåëüíûå ïîëíîìî÷èÿ è ïåðåäàâàòü 
ðåøåíèå ðÿäà âîïðîñîâ èñïîëêîìàì è èõ ïðåäñåäà-
òåëÿì, íå îïðåäåëèâ ïîðÿäîê äåëåãèðîâàíèÿ ïîëíî-
ìî÷èé è ñðîê äåéñòâèÿ äåëåãèðîâàííûõ ïîëíî-
ìî÷èé. Òàêèì îáðàçîì, çàêîíîäàòåëü ïðåäîñòàâèë 
âîçìîæíîñòü Ñîâåòó äåïóòàòîâ ñàìîìó ýòî îïðåäå-
ëÿòü. Íàì ïðåäñòàâëÿåòñÿ íåöåëåñîîáðàçíûì òàêîå 
ñìåøåíèå ïîëíîìî÷èé îðãàíîâ ìåñòíîãî óïðàâëå-
íèÿ è ñàìîóïðàâëåíèÿ ñ òî÷êè çðåíèÿ âîçìîæíîãî 
îãðàíè÷åíèÿ âëèÿíèÿ ìåñòíûõ îðãàíîâ ñàìîóïðàâ-
ëåíèÿ íà îñóùåñòâëåíèå ãîñóäàðñòâåííîé âëàñòè íà 
ìåñòíîì óðîâíå.

Ñèñòåìà îðãàíîâ ìåñòíîé âëàñòè â Ðåñïóáëèêå 
Áåëàðóñü ïîñòðîåíà ïî ïðèíöèïó îòíîñèòåëüíîé äå-
öåíòðàëèçàöèè, òî åñòü âêëþ÷àåò â ñåáÿ êàê îðãàíû 
óïðàâëåíèÿ, ôîðìèðóåìûå öåíòðàëüíîé ãîñóäàð-
ñòâåííîé âëàñòüþ, òàê è îðãàíû ñàìîóïðàâëåíèÿ, 
èçáèðàåìûå ìåñòíûì íàñåëåíèåì.

Âçàèìîäåéñòâèå ìåñòíûõ îðãàíîâ óïðàâëåíèÿ è 
ñàìîóïðàâëåíèÿ âêëþ÷àåò íåñêîëüêî àñïåêòîâ: ïî-
ëèòè÷åñêèé – ðàñïðåäåëåíèå âëàñòíûõ ïîëíîìî÷èé 
ìåæäó äàííûìè îðãàíàìè, îðãàíèçàöèîííûé – ðàç-
ãðàíè÷åíèå êîìïåòåíöèè è ïîðÿäêà ôîðìèðîâàíèÿ, 
ïðàêòè÷åñêèé – íåïîñðåäñòâåííîå âçàèìîäåéñòâèå 
ïðè ðåàëèçàöèè ïîëíîìî÷èé. Òîëüêî âûñîêèé óðî-
âåíü âçàèìîïîíèìàíèÿ è ñîòðóäíè÷åñòâà ìåñòíûõ 
èñïîëíèòåëüíûõ è ïðåäñòàâèòåëüíûõ îðãàíîâ áóäåò 
ñïîñîáñòâîâàòü ýôôåêòèâíîé äåÿòåëüíîñòè ìåñòíîé 
âëàñòè è, êàê ñëåäñòâèå, óñïåøíîìó ðàçâèòèþ àäìè-
íèñòðàòèâíî-òåððèòîðèàëüíîé åäèíèöû. 
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COOPERATION OF LOCAL GOVERNMENTS AND SELF-GOVERNMENT AS A PRINCIPLE 
OF ORGANIZATION OF LOCAL GOVERNMENT

The study of problematic issues of development of existing legal forms of self-
organization of municipalities as self-governing bodies, and their interaction with public 
authorities in the form of governing bodies, including those operating at the grassroots 
level, is a long-standing object of scientific research of scientists.

The article considers the directions of interaction between local authorities and self-
government of the Republic of Belarus, analyzes the legislation in this area. The author 
analyzes different types of relations between the authorities in the form of governing 
bodies, including those operating in the sphere of realization of the right of citizens 
to form authorities through elections, and local governments. At the present stage of 
development of the Republic of Belarus, the level of democracy plays an increasingly 
important role, which is characterized, among other things, by the degree of interaction 
between government bodies and local self-government bodies, and the influence of local 
self-government bodies, as an institution of civil society, on the process of formation 
of public power. This is due to the fact that local self-government is the closest to the 
population level of public authority, and thereby implements the constitutional right to 
participate in the governance of state.

According to the results of the research the list of separate types of forms of interaction 
of designated subjects of power and administrative relations is offered. The theoretical 
conclusions presented in the paper can become the basis for improving the mechanism 
of interaction of public authorities in the face of local government bodies with local 
authorities.

Key words: Constitution of the Republic of Belarus, system of local authorities, local 
government, local government, Council of deputies, territorial public self-government, 
Executive Committee, electoral legislation, elections, Council of the Republic, Council 
of deputies, electoral law.
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Ìèòðîâè÷ Äðàãàí Ì., äîêòîð ôèëîñîôèè, ïðîôåññîð 
þðèäè÷åñêîãî ôàêóëüòåòà Áåëãðàäñêîãî óíèâåðñèòå-
òà. Ïîñòóïèë íà þðèäè÷åñêèé ôàêóëüòåò Áåëãðàäñêî-
ãî óíèâåðñèòåòà â 1972 ãîäó è îêîí÷èë åãî â 1976 ãîäó. 
Â 1982 ãîäó ïîëó÷èë ó÷åíóþ ñòåïåíü ìàãèñòðà, à òàêæå 
äîêòîðñêóþ ñòåïåíü.  Òåìà äîêòîðñêîé äèññåðòàöèè: 
«Ïðèíöèï çàêîííîñòè – êîíöåïöèÿ, ñîäåðæàíèå è 
ôîðìà» (þðèäè÷åñêèé ôàêóëüòåò â Áåëãðàäå, 1987 ã.). 
Áûë èçáðàí ïîìîùíèêîì â 1978 ãîäó, à çàòåì äîöåíòîì 
êàôåäðû, ïîëó÷èë çâàíèå äîöåíòà è íàêîíåö ñòàë ïîë-
íûì ïðîôåññîðîì â 1999 ãîäó. ßâëÿåòñÿ ÷ëåíîì Ãðóï-
ïû ïî ïðàâîâîé òåîðèè Ñåðáñêîé àêàäåìèè íàóê è èñ-
êóññòâ è îäíèì èç îñíîâàòåëåé ñåìèíàðñêîé Ãðóïïû ïî 
òåîðèè ãîñóäàðñòâà è ïðàâà þðèäè÷åñêîãî ôàêóëüòåòà â 
Áåëãðàäå, à òàêæå ÷ëåíîì Àññîöèàöèè ïî òåîðèè, ôè-
ëîñîôèè è ñîöèîëîãèè ïðàâà Þãîñëàâèè, Àññîöèàöèè 
«Íîâè Ñàä» ïî âîïðîñàì òåîðèè, ýòèêè è ôèëîñîôèè 
ïðàâà, Ñåðáñêîé àññîöèàöèè þðèñòîâ è ñîöèàëüíîé 
ôèëîñîôèè è Ìåæäóíàðîäíîé àññîöèàöèè ôèëîñîôèè 
ïðàâà è ñîöèàëüíîé ôèëîñîôèè (IVR). Îïóáëèêîâàíî 
áîëåå 200 ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: òåîðèÿ è ôèëîñîôèÿ ïðà-
âà, ïðàâîâîå ãîñóäàðñòâî, ìîäåëèðîâàíèå è âû÷èñëå-
íèÿ â çàêîíîäàòåëüñòâå.
Ïîöåëóåâ Åâãåíèé Ëåîíèäîâè÷, êàíäèäàò èñòîðè÷åñêèõ 
íàóê, äîöåíò, çàâåäóþùèé êàôåäðîé òåîðèè è èñòîðèè 
ãîñóäàðñòâà è ïðàâà þðèäè÷åñêîãî ôàêóëüòåòà Èâà-
íîâñêîãî ãîñóäàðñòâåííîãî óíèâåðñèòåòà, ðóêîâîäè-
òåëü Öåíòðà íåìåöêîãî ïðàâà. Àâòîð è ñîàâòîð áîëåå 
200 íàó÷íûõ è ìåòîäè÷åñêèõ ðàáîò, â òîì ÷èñëå ìîíî-
ãðàôèè «Ýâîëþöèÿ êàòåãîðèè ‘‘ïðàâîíàðóøåíèå’’ â 
èñòîðèè çàïàäíîé è îòå÷åñòâåííîé þðèäè÷åñêîé ìûñ-
ëè»; 25 «âàêîâñêèõ» è 9 çàðóáåæíûõ ïóáëèêàöèé (Áå-
ëàðóñü, Ìîëäîâà, Óêðàèíà, Âåëèêîáðèòàíèÿ, ÔÐÃ è 
ÑØÀ).
Îáëàñòü íàó÷íûõ èíòåðåñîâ: òåîðèÿ ïðàâà, òåîðèÿ ãîñó-
äàðñòâà, ôèëîñîôèÿ ïðàâà, ñðàâíèòåëüíîå ïðàâîâåäå-
íèå, ìåæäóíàðîäíîå óãîëîâíîå ïðàâî, èñòîðèÿ óãîëîâ-
íîãî ïðàâà Ðîññèè (IX – íà÷àëî XX ââ.).
Ãîðáóíîâ Àðòåì Åâãåíüåâè÷, ìàãèñòð ïðàâà (ñòåïåíü 
ïðèñâîåíà Èâàíîâñêèì ãîñóäàðñòâåííûì óíèâåðñèòå-
òîì â 2017 ã.). Àâòîð 18 ïå÷àòíûõ ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ìåäèöèíñêîå ïðàâî, þðè-
äè÷åñêàÿ îòâåòñòâåííîñòü.
Ñïèðèí Ìèõàèë Þðüåâè÷, êàíäèäàò þðèäè÷åñêèõ íàóê, 
äîöåíò, äîöåíò êàôåäðû òåîðèè è èñòîðèè ãîñóäàðñòâà 
è ïðàâà è ìåæäóíàðîäíîãî ïðàâà; þðèäè÷åñêèé ôà-
êóëüòåò; Ñàìàðñêèé íàöèîíàëüíûé èññëåäîâàòåëüñêèé 
óíèâåðñèòåò èìåíè àêàäåìèêà Ñ. Ï. Êîðîëåâà. Òåìà 
êàíäèäàòñêîé äèññåðòàöèè: «Òåîðåòè÷åñêèå ïðîáëåìû 
çàêîíîòâîð÷åñêîé äåÿòåëüíîñòè â Ðîññèéñêîé Ôåäå-
ðàöèè» (çàùèùåíà â Êàçàíñêîì ãîñóäàðñòâåííîì óíè-
âåðñèòåòå â 2000 ã.). Àâòîð 70 íàó÷íûõ è ìåòîäè÷åñêèõ 
ðàáîò, â òîì ÷èñëå 3 ó÷åáíûõ ïîñîáèé (Ñðàâíèòåëüíîå 
ïðàâîâåäåíèå. Ñàìàðà: Èçä-âî «Ñàìàðñêèé óíèâåðñè-
òåò», 2012 è 2016; Îáùàÿ òåîðèÿ ïðàâà è ãîñóäàðñòâà. 
Ñàìàðà: Èçä-âî «Ñàìàðñêèé óíèâåðñèòåò», 2016).
Îáëàñòü íàó÷íûõ èíòåðåñîâ: îáùàÿ òåîðèÿ ïðàâà, ñîöè-
îëîãèÿ ïðàâà, ó÷åíèå îá èñòîêàõ, èñòî÷íèêàõ è ôîðìàõ 

ïðàâà, ñðàâíèòåëüíîå ïðàâîâåäåíèå, þðèäè÷åñêàÿ ãåî-
ãðàôèÿ ìèðà, òåîðèÿ ìåæäóíàðîäíîãî ïðàâà.
Îñåòðîâ Ñåðãåé Àíàòîëüåâè÷, êàíäèäàò þðèäè÷åñêèõ 
íàóê, äîöåíò êàôåäðû ãîñóäàðñòâåííîãî è àäìèíèñòðà-
òèâíîãî ïðàâà Ñàìàðñêîãî íàöèîíàëüíîãî èññëåäîâà-
òåëüñêîãî óíèâåðñèòåòà èìåíè àêàäåìèêà Ñ. Ï. Êîðî-
ëåâà. Òåìà êàíä. äèñ.: «Êîíñòèòóöèîííûå îñíîâàíèÿ 
ïðåçèäåíòñêîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè» (çàù. 
â 2010 ã.). Àâòîð 38 íàó÷íûõ ñòàòåé.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: âîïðîñû ðåàëèçàöèè ïó-
áëè÷íîé âëàñòè â Ðîññèéñêîé Ôåäåðàöèè.
Äèìèòðèåâè÷ Äóøêî, äîêòîð ôèëîñîôèè, ïðîôåññîð Èí-
ñòèòóòà ìåæäóíàðîäíîé ïîëèòèêè è ýêîíîìèêè, ã. Áåë-
ãðàä. Ïîëó÷èë ñòåïåíü äîêòîðà ôèëîñîôèè â 2001 ãîäó 
(þðèäè÷åñêèé ôàêóëüòåò â Áåëãðàäå). Òåìà äîêòîðñêîé 
äèññåðòàöèè: «Ïðàâîïðååìñòâî ãîñóäàðñòâ â îòíîøåíèè 
ãîñóäàðñòâåííîé ñîáñòâåííîñòè». Â ïåðèîä ñ 2009 ïî íà-
÷àëî 2015 ãîäà âîçãëàâëÿë Èíñòèòóò ìåæäóíàðîäíîé ïî-
ëèòèêè è ýêîíîìèêè (ÈÌÏÏ). Â íàñòîÿùåå âðåìÿ âîç-
ãëàâëÿåò Öåíòð åâðàçèéñêèõ èññëåäîâàíèé. ×èòàë ëåêöèè 
äëÿ ñòóäåíòîâ Äèïëîìàòè÷åñêîé àêàäåìèè Ìèíèñòåðñòâà 
èíîñòðàííûõ äåë Ñåðáèè è íåñêîëüêî ðàç áûë ÷ëåíîì êî-
ìèññèé ïî îöåíêå è çàùèòå ìàãèñòåðñêèõ è äîêòîðñêèõ 
äèññåðòàöèé íà þðèäè÷åñêîì ôàêóëüòåòå è ôàêóëüòåòå 
ïîëèòîëîãèè Áåëãðàäñêîãî óíèâåðñèòåòà. ßâëÿåòñÿ ÷ëå-
íîì Àññîöèàöèè þðèñòîâ Ñåðáèè, Àññîöèàöèè ìåæäóíà-
ðîäíîãî ïðàâà Ñåðáèè, íàöèîíàëüíîãî îòäåëåíèÿ Àññî-
öèàöèè ìåæäóíàðîäíîãî ïðàâà â Ëîíäîíå è Îðãàíèçàöèè 
âûïóñêíèêîâ Ìåæäóíàðîäíîé îðãàíèçàöèè ïî âîïðî-
ñàì ïðàâà â Ðèìå. Ãëàâíûé ðåäàêòîð íàó÷íîãî æóðíàëà 
«Åâðîïåéñêîå çàêîíîäàòåëüñòâî» è ÷ëåí ðåäàêöèîííîé 
êîëëåãèè æóðíàëà «Îáçîð ìåæäóíàðîäíûõ îòíîøåíèé». 
Îïóáëèêîâàë äåñÿòêè íàó÷íûõ ñòàòåé â ýêñïåðòíûõ è 
íàó÷íûõ æóðíàëàõ, à òàêæå âûäàþùèåñÿ ìîíîãðàôèè 
è òåìàòè÷åñêèå ìàòåðèàëû ïî ìåæäóíàðîäíîìó ïðàâó è 
ìåæäóíàðîäíûì îòíîøåíèÿì.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ìåæäóíàðîäíàÿ ïîëèòèêà 
è ýêîíîìèêà, åâðîïåéñêîå çàêîíîäàòåëüñòâî.
Äæåðîòèåâè÷ Äóøàí, äîöåíò, ôàêóëüòåò áèçíåñà è ïðà-
âà, Óíèâåðñèòåò Íèêîëà Òåñëà, ã. Áåëãðàä. Òåìà äîêòîð-
ñêîé äèññåðòàöèè: «Ïðàâî ïðåäñòàâëÿòü ãëàâó ãîñó-
äàðñòâà â ñîâðåìåííûõ ìîíàðõèÿõ». Àâòîð 22 íàó÷íûõ 
ïóáëèêàöèé.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ìåæäóíàðîäíîå ïóáëè÷-
íîå ïðàâî, òåîðèÿ ãîñóäàðñòâà è ïðàâà, èñòîðèÿ ãîñó-
äàðñòâà è ïðàâà.
Äæåðîòèåâè÷ Çîðàí, ïðîôåññîð, ôàêóëüòåò áèçíåñà è ïðà-
âà, Óíèâåðñèòåò Íèêîëà Òåñëà Áåëãðàä, ôàêóëüòåò áèçíåñà 
è ïðàâà, Óíèâåðñèòåòñêèé ñîþç Íèêîëà Òåñëà, Áåëãðàä. 
Òåìà äîêòîðñêîé äèññåðòàöèè: «Ïðàâîâîå ïðåäñòàâëåíèå 
ãëàâû ãîñóäàðñòâà â ñîâðåìåííûõ ìîíàðõèÿõ». Êîëè÷åñòâî 
íàó÷íûõ ïóáëèêàöèé 22. 
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ìåæäóíàðîäíîå ïóáëè÷-
íîå ïðàâî, òåîðèÿ ãîñóäàðñòâà è ïðàâà, èñòîðèÿ ãîñó-
äàðñòâà è ïðàâà.
Áðîííèêîâà Ìàðèíà Íèêîëàåâíà, êàíäèäàò þðèäè÷åñêèõ 
íàóê, äîöåíò, äîöåíò êàôåäðû ãðàæäàíñêîãî è ïðåäïðèíè-
ìàòåëüñêîãî ïðàâà Ñàìàðñêîãî íàöèîíàëüíîãî èññëåäîâà-
òåëüñêîãî óíèâåðñèòåòà èìåíè àêàäåìèêà Ñ. Ï. Êîðîëåâà. 

ÑÂÅÄÅÍÈß  ÎÁ  ÀÂÒÎÐÀÕ

Ñâåäåíèÿ îá àâòîðàõ
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Òåìà êàíäèäàòñêîé äèññåðòàöèè: «Ãðàæäàíñêî-ïðàâîâàÿ 
ïðåçóìïöèÿ ïî ðîññèéñêîìó çàêîíîäàòåëüñòâó: ñîäåðæà-
íèå, ïðàâîâûå ôîðìû è ïðèìåíåíèå» (çàù. â 2006 ã.). Àâ-
òîð è ñîàâòîð áîëåå 30 íàó÷íûõ ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ñîöèàëüíàÿ íàïðàâëåí-
íîñòü ãðàæäàíñêîãî ïðàâà, àêòóàëüíûå ïðîáëåìû íà-
åìíîãî òðóäà. 
Øìåëåâà Ìàðèíà Âëàäèìèðîâíà, êàíäèäàò þðèäè÷å-
ñêèõ íàóê, äîöåíò êàôåäðû ãðàæäàíñêîãî ïðàâà, Ñà-
ðàòîâñêàÿ ãîñóäàðñòâåííàÿ þðèäè÷åñêàÿ àêàäåìèÿ; 
íà÷àëüíèê þðèäè÷åñêîãî îòäåëà ÃÀÓÊ «Ñàðàòîâñêàÿ 
îáëàñòíàÿ ôèëàðìîíèÿ èìåíè À. Øíèòêå». Àâòîð áî-
ëåå 40 íàó÷íûõ ðàáîò è ïóáëèêàöèé.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ãðàæäàíñêîå ïðàâî, ïðåä-
ïðèíèìàòåëüñêîå ïðàâî, ñåìåéíîå ïðàâî, ìåæäóíàðîä-
íîå ÷àñòíîå ïðàâî. 
Àäîåâñêàÿ Îëüãà Àëåêñàíäðîâíà, êàíäèäàò þðèäè÷åñêèõ 
íàóê, äîöåíò, äîöåíò êàôåäðû óãîëîâíîãî ïðàâà è êðè-
ìèíîëîãèè þðèäè÷åñêîãî ôàêóëüòåòà Ñàìàðñêîãî íà-
öèîíàëüíîãî èññëåäîâàòåëüñêîãî óíèâåðñèòåòà èìåíè 
àêàäåìèêà Ñ. Ï. Êîðîëåâà. Òåìà êàíäèäàòñêîé äèññåð-
òàöèè: «Äèôôåðåíöèàöèÿ îòâåòñòâåííîñòè çà êðàæó ïî 
óãîëîâíîìó ïðàâó Ðîññèè» (çàù. â 2007 ã.). Àâòîð è ñîàâ-
òîð 60 íàó÷. ðàáîò, â ò. ÷. ìîíîãðàôèé «Äèôôåðåíöèàöèÿ 
îòâåòñòâåííîñòè çà êðàæó ïî óãîëîâíîìó ïðàâó Ðîññèè» 
(2009 ã.), «Îòâåòñòâåííîñòü çà êðàæó ïî ñîâðåìåííîìó 
ïðàâó Ðîññèè: îñíîâàíèå è äèôôåðåíöèàöèÿ» (2012 ã.).
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ïðèíöèïû óãîëîâíîãî è 
óãîëîâíî-èñïîëíèòåëüíîãî ïðàâà, ýêîíîìè÷åñêèå è 
ñëóæåáíûå ïðåñòóïëåíèÿ.
Áàáîøèíà Åëåíà Âëàäèìèðîâíà, êàíäèäàò þðèäè÷åñêèõ 
íàóê, äîöåíò êàôåäðû þðèäè÷åñêèõ äèñöèïëèí, Äàãå-
ñòàíñêèé ãîñóäàðñòâåííûé óíèâåðñèòåò â ãîðîäå Êèç-
ëÿðå. Òåìà êàíäèäàòñêîé äèññåðòàöèè: «Ðåãèîíàëüíàÿ 
ïðàâîâàÿ ïîëèòèêà â ñôåðå êîíôåññèîíàëüíûõ îòíîøå-
íèé: íà ïðèìåðå Ðåñïóáëèêè Äàãåñòàí» (çàù. â 2008 ã.). 
Àâòîð è ñîàâòîð 31 íàó÷íûõ ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: êðèìèíîëîãèÿ, ïðåñòóï-
íîñòü, ïðàâîâàÿ ïîëèòèêà â îáëàñòè ïðîòèâîäåéñòâèÿ 
ïðåñòóïíîñòè.
Ëîáà Âñåâîëîä Åâãåíüåâè÷, êàíäèäàò þðèäè÷åñêèõ 
íàóê, íàó÷íûé ñîòðóäíèê, Äàãåñòàíñêèé ãîñóäàðñòâåí-
íûé óíèâåðñèòåò â ãîðîäå Êèçëÿðå. Òåìà êàíäèäàòñêîé 
äèññåðòàöèè:  «Äîêòðèíà î íàêàçàíèè â äèññåðòàöè-
îííûõ èññëåäîâàíèÿõ óíèâåðñèòåòîâ Ðîññèéñêîé èì-
ïåðèè: ãåíåçèñ è ðàçâèòèå» (çàù. â 2010 ãîäó). Àâòîð è 
ñîàâòîð 75 íàó÷íûõ ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: èñòîðèÿ ïðàâà, êðèìè-
íîëîãèÿ, ïðåñòóïíîñòü, ïðàâîâàÿ ïîëèòèêà â îáëàñòè 
ïðîòèâîäåéñòâèÿ ïðåñòóïíîñòè, íàêàçàíèå.
Ãîëåíêî Äèàíà Âèêòîðîâíà, êàíäèäàò þðèäè÷åñêèõ 
íàóê, äîöåíò êàôåäðû óãîëîâíîãî ïðàâà è êðèìèíî-
ëîãèè, Ñàìàðñêèé íàöèîíàëüíûé èññëåäîâàòåëüñêèé 
óíèâåðñèòåò èìåíè àêàäåìèêà Ñ. Ï. Êîðîëåâà. Òåìà 
êàíäèäàòñêîé äèññåðòàöèè: «Êîíñòðóèðîâàíèå ñî-
ñòàâîâ ïðåñòóïëåíèé ïî ìîìåíòó îêîí÷àíèÿ: âîïðîñû 
çàêîíîäàòåëüíîé òåõíèêè è ñóäåáíîé ïðàêòèêè» (çàù. 
â 2012 ã.). Àâòîð è ñîàâòîð ñâûøå 20 íàó÷íûõ ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: êîíñòðóèðîâàíèå ñîñòàâîâ 
ïðåñòóïëåíèé, íàêàçàíèå è èíûå ìåðû óãîëîâíî-ïðà-
âîâîãî õàðàêòåðà.
Íîðâàðòÿí Þðèé Ñåðãååâè÷, êàíäèäàò þðèäè÷åñêèõ íàóê, 
ñòàðøèé ïðåïîäàâàòåëü êàôåäðû óãîëîâíîãî ïðàâà è êðè-
ìèíîëîãèè, Ñàìàðñêèé íàöèîíàëüíûé èññëåäîâàòåëü-
ñêèé óíèâåðñèòåò èìåíè àêàäåìèêà Ñ. Ï. Êîðîëåâà: 

2011 ãîä – ñïåöèàëèòåò; 2013 ãîä – ìàãèñòðàòóðà. Òåìà 
êàíäèäàòñêîé äèññåðòàöèè: «Çàðàæåíèå èíôåêöèîííû-
ìè çàáîëåâàíèÿìè, ïðåäñòàâëÿþùèìè îïàñíîñòü äëÿ 
îêðóæàþùèõ: âîïðîñû êðèìèíàëèçàöèè è ïåíàëèçàöèè». 
Àâòîð áîëåå 35 íàó÷íûõ ðàáîò.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ïðåñòóïëåíèÿ ïðîòèâ ëè÷-
íîñòè, ïðåñòóïëåíèÿ ïðîòèâ çäîðîâüÿ íàñåëåíèÿ è îá-
ùåñòâåííîé íðàâñòâåííîñòè.
Þíîøåâ Ñòàíèñëàâ Âèêòîðîâè÷, êàíäèäàò þðèäè÷å-
ñêèõ íàóê, äîöåíò, äîöåíò êàôåäðû óãîëîâíîãî ïðî-
öåññà è êðèìèíàëèñòèêè, Ñàìàðñêèé íàöèîíàëüíûé 
èññëåäîâàòåëüñêèé óíèâåðñèòåò èìåíè àêàäåìèêà 
Ñ. Ï. Êîðîëåâà. Òåìà êàíäèäàòñêîé äèññåðòàöèè: «Àä-
âîêàò – ïðåäñòàâèòåëü ïîòåðïåâøåãî» (çàù. â 2000 ã.). 
Àâòîð 44 íàó÷íûõ ðàáîò, à òàêæå 18 ó÷åáíûõ è ó÷åáíî-
ìåòîäè÷åñêèõ ïîñîáèé.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ïðîöåññóàëüíûå ãàðàíòèè 
ðåàëèçàöèè ïðàâ è çàêîííûõ èíòåðåñîâ ó÷àñòíèêîâ 
óãîëîâíîãî ñóäîïðîèçâîäñòâà; ìåæäóíàðîäíûå íîð-
ìû â îáëàñòè óãîëîâíîãî ñóäîïðîèçâîäñòâà; ñóäåáíîå 
ïðåäñòàâèòåëüñòâî; ïðîôåññèîíàëüíàÿ çàùèòà ïî óãî-
ëîâíûì äåëàì.
Ñàâåëüåâ Êîíñòàíòèí Àíàòîëüåâè÷, êàíäèäàò þðèäè÷å-
ñêèõ íàóê, äîöåíò, çàâåäóþùèé êàôåäðîé óãîëîâíîãî 
ïðîöåññà è êðèìèíàëèñòèêè, Ñàìàðñêèé íàöèîíàëü-
íûé èññëåäîâàòåëüñêèé óíèâåðñèòåò èìåíè àêàäåìèêà 
Ñ. Ï. Êîðîëåâà. Äèññåðòàöèÿ íà ñîèñêàíèå ó÷åíîé ñòå-
ïåíè êàíäèäàòà þðèäè÷åñêèõ íàóê ïî ñïåöèàëüíîñòè 
12.00.09: «Îáåñïå÷åíèå ïðàâà îáâèíÿåìîãî íà çàùèòó 
íà ýòàïå îêîí÷àíèÿ ïðåäâàðèòåëüíîãî ðàññëåäîâàíèÿ» 
(2003 ãîä). Â ñîàâòîðñòâå íàïèñàíû ó÷åáíèêè «Óãîëîâ-
íî-ïðîöåññóàëüíîå ïðàâî. Àêòóàëüíûå ïðîáëåìû òåî-
ðèè è ïðàêòèêè», «Óãîëîâíûé ïðîöåññ», ïðàêòèêóì ïî 
óãîëîâíîìó ïðîöåññó.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ïðèíöèïû ñóäîïðîèç-
âîäñòâà, äîêàçûâàíèå ïî óãîëîâíûì äåëàì, ïåðåñìîòð 
ïðèãîâîðîâ.
Õëóñ Àëåêñàíäð Ìèõàéëîâè÷, êàíäèäàò þðèäè÷åñêèõ 
íàóê, äîöåíò, äîêòîðàíò, äîöåíò êàôåäðû êðèìèíà-
ëèñòèêè, Áåëîðóññêèé ãîñóäàðñòâåííûé óíèâåðñèòåò 
(ã. Ìèíñê). Òåìà áóäóùåé äîêòîðñêîé äèññåðòàöèè: 
«Ïðîáëåìû êðèìèíàëèñòè÷åñêîãî ïðîòèâîäåéñòâèÿ 
êîððóïöèè».
Îáëàñòü íàó÷íûõ èíòåðåñîâ: êðèìèíàëèñòèêà, ÎÐÄ, 
óãîëîâíûé ïðîöåññ, ñóäåáíàÿ ýêñïåðòèçà.
Ãîääàðä Èííà Àëèåâíà, àñïèðàíò êàôåäðû ìåæäóíà-
ðîäíîãî ÷àñòíîãî ïðàâà, Ìîñêîâñêèé ãîñóäàðñòâåí-
íûé þðèäè÷åñêèé óíèâåðñèòåò èìåíè Î.Å. Êóòàôèíà 
(ÌÃÞÀ). Áóäóùàÿ äèññåðòàöèÿ íà ñîèñêàíèå ñòåïåíè 
êàíäèäàòà þðèäè÷åñêèõ íàóê ïî òåìå: «Òðàíñãðàíè÷-
íûé äîãîâîð ñòðîèòåëüíîãî ïîäðÿäà; îñíîâíûå íîðìà-
òèâíûå ðåãóëÿòîðû». Àâòîð 3 íàó÷íûõ ñòàòåé.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ìåæäóíàðîäíîå ÷àñòíîå 
ïðàâî, òðàíñãðàíè÷íûé äîãîâîð ñòðîèòåëüíîãî ïîä-
ðÿäà.
Ãóðîâà Ýëüâèðà Àëåêñàíäðîâíà, àñïèðàíò êàôåäðû 
ãðàæäàíñêîãî è ïðåäïðèíèìàòåëüñêîãî ïðàâà, Ñàìàð-
ñêèé íàöèîíàëüíûé èññëåäîâàòåëüñêèé óíèâåðñèòåò 
èìåíè àêàäåìèêà Ñ. Ï. Êîðîëåâà.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: îáÿçàòåëüñòâåííîå ïðàâî, 
îáùèå ïîëîæåíèÿ îá îáÿçàòåëüñòâàõ.
Ìåùåðÿêîâà Þëèÿ Îëåãîâíà, ñòàðøèé ïðåïîäàâàòåëü 
êàôåäðû óãîëîâíîãî ïðàâà è ïðîöåññà, Èíñòèòóò ïðà-
âà, Òîëüÿòòèíñêèé ãîñóäàðñòâåííûé óíèâåðñèòåò. Òåìà 
áóäóùåé êàíäèäàòñêîé äèññåðòàöèè: «Ïðîèçâîäñòâî ïî 
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óãîëîâíîìó äåëó â îòíîøåíèè óìåðøåãî». Àâòîð è ñî-
àâòîð 12 íàó÷íûõ ðàáîò è ïóáëèêàöèé.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: óãîëîâíûé ïðîöåññ.
Òðóôàíîâ Àðòåì Âàäèìîâè÷, àñïèðàíò êàôåäðû ãðàæ-
äàíñêîãî è ïðåäïðèíèìàòåëüñêîãî ïðàâà, Ñàìàðñêèé 
íàöèîíàëüíûé èññëåäîâàòåëüñêèé óíèâåðñèòåò èìåíè 
àêàäåìèêà Ñ. Ï. Êîðîëåâà.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: æèëèùíîå ïðàâî, óïðàâ-
ëåíèå ìíîãîêâàðòèðíûì äîìîì.
Ýñìàíòîâè÷ Åâãåíèé Èãîðåâè÷, còàðøèé ïðåïîäàâàòåëü 
êàôåäðû òåîðèè è èñòîðèè ãîñóäàðñòâà è ïðàâà þðèäè-
÷åñêîãî ôàêóëüòåòà, Ãîìåëüñêèé ãîñóäàðñòâåííûé óíè-

âåðñèòåò èìåíè Ôðàíöèñêà Ñêîðèíû. Àâòîð 6 íàó÷íûõ 
ñòàòåé: «Ìåñòíîå ñàìîóïðàâëåíèå è ðàçâèòèå îáùå-
ñòâåííîé àêòèâíîñòè ãðàæäàí»; «Îáðàçîâàòåëüíûé 
ïðîöåññ è ãðàæäàíñêî-ïàòðèîòè÷åñêîå âîñïèòàíèå ìî-
ëîäåæè»; «Ïðàâîâîé ñòàòóñ ìåñòíîãî ñàìîóïðàâëåíèÿ» 
è äðóãèå.
Îáëàñòü íàó÷íûõ èíòåðåñîâ: ïðàâîâîå îáåñïå÷åíèå äåÿ-
òåëüíîñòè îðãàíîâ ìåñòíîãî ñàìîóïðàâëåíèÿ, ïðàâîâîå 
îáåñïå÷åíèå îðãàíîâ ãîñóäàðñòâåííîãî óïðàâëåíèÿ, 
ðàçâèòèå ãðàæäàíñêîãî îáùåñòâà, ïðàâîâîå îáåñïå÷å-
íèå èçáèðàòåëüíîãî ïðîöåññà, ôîðìèðîâàíèå îðãàíîâ 
âëàñòè.
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Äëÿ ïóáëèêàöèè íàó÷íûõ ðàáîò â æóðíàëå «Þðèäè÷åñêèé âåñòíèê Ñàìàðñêîãî óíèâåðñèòåòà» ïðèíèìà-
þòñÿ ñòàòüè, ñîîòâåòñòâóþùèå íàó÷íûì òðåáîâàíèÿì, îáùåìó íàïðàâëåíèþ æóðíàëà è ïðåäñòàâëÿþùèå 
èíòåðåñ äëÿ äîñòàòî÷íî øèðîêîãî êðóãà ðîññèéñêîé è çàðóáåæíîé íàó÷íîé îáùåñòâåííîñòè.

Ïðåäëàãàåìûé â ñòàòüå ìàòåðèàë äîëæåí áûòü îðèãèíàëüíûì, íå îïóáëèêîâàííûì ðàíåå â äðóãèõ ïå÷àò-
íûõ èçäàíèÿõ, íàïèñàííûì â êîíòåêñòå ñîâðåìåííîé íàó÷íîé ëèòåðàòóðû, à òàêæå ñîäåðæàòü î÷åâèäíûé 
ýëåìåíò ñîçäàíèÿ íîâîãî çíàíèÿ.

Âñå ïðåäñòàâëåííûå ñòàòüè ïðîõîäÿò ïðîâåðêó â ïðîãðàììå «Àíòèïëàãèàò» è íàïðàâëÿþòñÿ íà íåçàâèñè-
ìîå (âíóòðåííåå) ðåöåíçèðîâàíèå. Ðåøåíèå îá îïóáëèêîâàíèè ïðèíèìàåòñÿ ðåäêîëëåãèåé íà îñíîâàíèè 
ðåöåíçèè.

Ïåðèîäè÷íîñòü âûõîäà æóðíàëà – 4 âûïóñêà â ãîä.

Ïðàâèëà îôîðìëåíèÿ

Òåêñò ñòàòüè

· Ñòàòüÿ ïðåäîñòàâëÿåòñÿ íà ðóññêîì èëè àíãëèéñêîì ÿçûêå â ïå÷àòíîì (ôîðìàò À4) è ýëåêòðîííîì (ïî 
ýë. ïî÷òå) âèäàõ. 

· Ïåðåä çàãëàâèåì ñòàòüè ïðîñòàâëÿåòñÿ øèôð ÓÄÊ.
· Íàçâàíèå ðàáîòû, ñïèñîê àâòîðîâ â àëôàâèòíîì ïîðÿäêå (ÔÈÎ, ìåñòî ðàáîòû, èíäåêñ è àäðåñ ìåñòà 

ðàáîòû, äîëæíîñòü, ýëåêòðîííàÿ ïî÷òà), àííîòàöèÿ, êëþ÷åâûå ñëîâà, áèáëèîãðàôè÷åñêèé ñïèñîê äîëæíû 
áûòü ïðåäñòàâëåíû íà ðóññêîì è àíãëèéñêîì ÿçûêàõ. 

· Òåêñò ñòàòüè äîëæåí áûòü íàáðàí â òåêñòîâîì ðåäàêòîðå Word äëÿ Windows ñ ðàñøèðåíèåì doc èëè rtf 
ãàðíèòóðîé Times New Roman 14 êåãëåì ÷åðåç 1,5 èíòåðâàëà.

· Îáúåì îñíîâíîãî òåêñòà íå äîëæåí ïðåâûøàòü 8–10 ñòðàíèö.
· Ðèñóíêè è òàáëèöû ïðåäïîëàãàþò íàëè÷èå íàçâàíèÿ è ñêâîçíóþ íóìåðàöèþ. 
· Áèáëèîãðàôè÷åñêèé ñïèñîê îôîðìëÿåòñÿ â ñîîòâåòñòâèè ñ ÃÎÑÒ Ð 7.05–2008 ïî ïîðÿäêó öèòèðîâàíèÿ 

ïîñëå îñíîâíîãî òåêñòà. Äîïóñêàåòñÿ íå áîëåå 20–30 èñòî÷íèêîâ.
· Ññûëêè íà óïîìÿíóòóþ ëèòåðàòóðó â òåêñòå îáÿçàòåëüíû è äàþòñÿ â êâàäðàòíûõ ñêîáêàõ, íàïðèìåð 

[14, ñ. 28]. Ññûëêè íà èíîñòðàííûå èñòî÷íèêè ïðèâîäÿòñÿ íà ÿçûêå îðèãèíàëà.

Ãðàôèêà

· Ðàñòðîâûå ôîðìàòû: ðèñóíêè è ôîòîãðàôèè, ñêàíèðóåìûå èëè ïîäãîòîâëåííûå â Photoshop, Paintbrush, 
Corel Photopaint, äîëæíû èìåòü ðàçðåøåíèå íå ìåíåå 300 dpi, ôîðìàò TIF.

· Âåêòîðíûå ôîðìàòû: ðèñóíêè, âûïîëíåííûå â ïðîãðàììå CorelDraw 5.0-11.0, äîëæíû èìåòü òîëùèíó 
ëèíèé íå ìåíåå 0,2 ìì, òåêñò â íèõ ìîæåò áûòü íàáðàí ãàðíèòóðîé Times New Roman èëè Arial. Íå ðåêî-
ìåíäóåòñÿ êîíâåðòèðîâàòü ãðàôèêó èç CorelDraw â ðàñòðîâûå ôîðìàòû.

Ôîðìóëû

· Åäèíèöû èçìåðåíèÿ ñëåäóåò âûðàæàòü â Ìåæäóíàðîäíîé ñèñòåìå åäèíèö (ÑÈ).
· Â ñòàòüå ïðèâîäÿòñÿ ëèøü ñàìûå ãëàâíûå, èòîãîâûå ôîðìóëû. Íàáîð ôîðìóë ïðîèçâîäèòñÿ â ðåäàê-

òîðå ôîðìóë Microsoft Equation ñ ïàðàìåòðàìè: îáû÷íûé – 14, êðóïíûé èíäåêñ – 9, ìåëêèé èíäåêñ – 7, 
êðóïíûé ñèìâîë – 20, ìåëêèé ñèìâîë – 14.

· Âñòàâêà â òåêñò ñòàòüè ôîðìóë â âèäå ãðàôè÷åñêèõ îáúåêòîâ íåäîïóñòèìà.
· Âñå èñïîëüçîâàííûå â ôîðìóëå ñèìâîëû ñëåäóåò ðàñøèôðîâûâàòü. 

Ñòàòüè, îôîðìëåííûå íå ïî ïðàâèëàì, ðåäêîëëåãèåé ðàññìàòðèâàòüñÿ íå áóäóò.

Ðåäàêöèÿ æóðíàëà


